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OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on plaintiff’s notion
to dism ss defendant’s counterclaim and plaintiff’s separate

nmotion to dismss the counterclai mof intervenor-defendant. Bot h



notions were filed pursuant to Federal Rule of G vil Procedure
12(b)(6). For the reasons expressed below, | deny both notions.

Hospitality Associates of Lancaster, L.P. is both the
plaintiff and counterclai mdefendant in this matter. Lancaster
Land Devel opnent, L.P. is both the defendant and a counterclaim
plaintiff. FCD Devel opnent, LLC is both the intervenor and a
counterclaimplaintiff.

Plaintiff’s initial notion was filed October 22, 2007.
It is styled Hospitality Associates of Lancaster, L.P.’s Mtion
to Dism ss Lancaster Land Devel opnment, L.P.’s O ai m of
Interference with a Contractual Relation.! Defendant filed its
response in opposition to plaintiff’s initial notion on
Novenmber 8, 2007. It is styled Menorandum of Law of Defendant/
Count ercl ai mant Lancaster Land Devel opnent, L.P. in Opposition to
the Motion to Dismss of Plaintiff Hospitality Associ ates of
Lancaster, L.P.

Plaintiff’s second notion was fil ed Novenber 29, 2007.

It is styled Hospitality Associates of Lancaster, L.P.’s Mtion

! Accompanying plaintiff’'s initial notion to dismiss was plaintiff’'s
menor andum of law. Plaintiff’s nenorandumwas also filed COctober 22, 2007.
It is styled Hospitality Associ ates of Lancaster, L.P.’s Menorandum of Law in
Support of Mdtion to Dismiss Lancaster Land Devel opnent, L.P.’s d aim of
Interference with a Contractual Relation.
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to Dism ss FCD Devel opnent, LLC s Claimof Interference with a
Contractual Relation.? Intervenor-defendant filed its response
in opposition to plaintiff’s second noti on on Decenber 11, 2007.
It is styled Menorandum of Law of | ntervenor-Defendant FCD-
Devel opnent, LLC in Opposition to the Mdtion to Dism ss of
Plaintiff Hospitality Associ ates of Lancaster, L.P

JURI SDI CT1 ON

Jurisdiction is based upon diversity of citizenship
pursuant to 28 U.S.C. § 1332(a)(1). Plaintiff-counterclaim
def endant Hospitality Associates of Lancaster, L.P. is a citizen
of Pennsylvania and Florida. Defendant-counterclaimplaintiff

Lancaster Land Devel opnent, L.P. is a citizen of Massachusetts.?

2 In support of plaintiff’s second notion to dismiss, plaintiff

i ncorporated its menmorandum of law in support of plaintiff’s initial nmotion to
dismiss. In plaintiff’s second nmotion to dismss, plaintiff stated,

The infirmities of this claimare identical to those
identified in the Menorandum of Law filed October 22, [2007]
with respect to Count Il of Defendant Lancaster Land

Devel opnent, L.P.’s counterclains. That Mtion has been
fully briefed and is now ripe. Said Menorandum is hereby

i ncorporated [by] reference in support of this Mtion as
wel | .

3 This action was renmoved fromthe Court of Common Pl eas of

Lancaster County, Pennsylvania on Septenber 21, 2007. At the time this action
was renmoved, the sole defendant was defendant Lancaster Land Devel opnent, L.P.
To determ ne whether there is proper diversity of citizenship, | need only
review the citizenship of the original plaintiff and defendant in this action
because diversity is to be determined at the tinme the conplaint is filed.
Frett-Smith v. Vanterpool, 511 F.3d 396, 399 n.4 (3d Cr. 2008).

-3-



VENUE
Venue is proper pursuant to 28 U.S.C. 8§ 1391(a)(2)
because the property that is the subject of the action is
situated in the City of Lancaster, Lancaster County,
Pennsyl vania, which is located in this judicial district.

PROCEDURAL HI STORY

Plaintiff Hospitality Associ ates of Lancaster, L.P
commenced this action in the Court of Common Pl eas of Lancaster
County, Pennsylvania on August 29, 2007. The single-count
Compl aint for Declaratory Relief seeks an award of judgnent
declaring that Hospitality Associates of Lancaster, L.P. has an
i nplied easenent over a portion of a 35-acre tract of |and
exi sting on property owned by defendant Lancaster Land
Devel opnment, L.P

Lancaster Land Devel opnment renoved this action to the
United States District Court for the Eastern District of
Pennsyl vania by filing its Notice of Renpbval on Septenber 21,
2007. Lancaster Land Devel opnment filed its Answer and
Counterclainms to Conplaint on Septenber 24, 2007. Lancaster Land
Devel opnment filed its Arended Answer and Counterclainms to
Conpl ai nt on Cctober 1, 2007.

Lancaster Land Devel opnent’ s anended answer asserts
four counterclainms against plaintiff Hospitality Associates. The

counterclains are for trespass (Count One), interference with



contractual relationships (Count Two) and two counts seeking
declaratory relief (Count Three and Count Four). The trespass
and interference with contractual relationships clains seek
injunctive relief against Hospitality Associ ates.

As not ed above, Hospitality Associ ates noved to dism ss
Lancaster Land Devel opnment’s counterclaimfor interference with
contractual relationships on Cctober 22, 2007, and Lancaster Land
Devel opnent filed its response in opposition to the notion to
di sm ss on Novenber 8, 2007.

On Cctober 17, 2007, FCD- Devel opnent, LLC noved to
intervene as a defendant in this action. By nmy Order dated
Novenber 8, 2007, FCD-Devel opnent, LLC becane an intervenor-
def endant. Based upon ny Order, the Answer and Countercl ai m of
| nt ervenor Defendant FCD-Devel opnent, LLC to Conplaint was filed
on Novenber 9, 2007

In its answer, FCD- Devel opnent, as intervenor-defendant
and counterclaimplaintiff, asserts a single counterclai magainst
Hospitality Associates for interference with contractual
rel ati onshi ps and seeks injunctive relief against Hospitality
Associ ates. As also noted above, Hospitality Associ ates noved to
di sm ss FCD- Devel opnent’ s counterclai mon Novenber 29, 2007 and
FCD- Devel opnent filed its response in opposition to the notion to

di sm ss on Decenber 11, 2007.



FACTS*

Di vi sion and Omership of the Land

This action arises out of a dispute regarding | and use
of a pond spanning two adjoining tracts of land. The |and
involved in this dispute once conprised a single contiguous 208-
acre parcel of real property in Lancaster, Pennsylvania. 1In
1995, the owner of the 208-acre parcel subdivided the property
into two adjacent lots creating a 35-acre tract and a 173-acre
tract of |and.

The 208-acre parcel contained a pond spanning
approxi mately one-acre which cut across the boundary |lines of the
two sub-parcels. Two-thirds of the pond is |ocated on the 35-
acre tract and one-third is located on the 173-acre tract.

At the tinme of the subdivision in 1995, the principal
owners of Lancaster Land Devel opnent controlled both tracts of

land. After the 208-acre parcel was subdivided, Lancaster Land

4 The facts presented here are based upon Defendant Lancaster Land
Devel opnent’ s Answer and Counterclains to Conplaint; the Answer and
Count ercl ai m of |Intervenor Defendant FCD- Devel opnent, LLC to Conplaint; the
al l egations of plaintiff’s Conplaint for Declaratory Relief which were
adnmtted in defendants’ respective answers; and the docket entries and Orders
of record in this case.

Pursuant to the applicabl e standard of review, discussed below, in
ruling on a nmotion to dismiss a counterclaim | rmust accept as true all well-
pl ed factual allegations and draw all reasonable inferences therefromin the
light nost favorable to defendant Lancaster Land Devel oprment, L.P. and
i nt ervenor -def endant FCD- Devel opnment, LLC, as the non-noving parties.

However, as also noted in the Standard of Review section, below, evidence
beyond a countercl aimwhich the court may consider in deciding a 12(b)(6)
nmotion to disniss includes the type of itenms appearing in the record of this
case which | considered (as noted, above, in this footnote).

Accordingly, these facts are deened true for the purpose of the
wi thin notions only.
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Devel opment determ ned that the pond spanning the two tracts was
no | onger necessary. Thereafter, use of the pond area was
abandoned for all purposes.

Subsequently, Hospitality Associ ates acquired ownership
of the 173-acre tract froma third-party in Septenber 2005.
Not wi t hst andi ng this change in ownership, the pond renmai ned
abandoned until 2007. However, in 2007 Hospitality Associ ates
rel eased water into the pond without prior notice to or approval
from def endant Lancaster Land Devel opnent.

Devel opnent Pl an

On March 10, 2006, Lancaster Land Devel opnent entered
into a Purchase and Sal e Agreenent with FCD Devel opnent. Under
this agreenent, FCD- Devel opnment intends to purchase the 35-acre
tract and to devel op a shopping center. Part of the devel opnent
pl ans contenplate the construction of a department store on the
site of the pond. The 35-acre tract is currently zoned for
commerci al devel opnent .

Lancaster Land Devel opnment has undertaken several
prelimnary steps related to the conpletion of the Purchase and
Sal e Agreenent. On Septenber 11, 2006, Lancaster Land
Devel opnent filed an Application for a Conditional Use with the
East Lanpeter Township Board of Supervisors for the construction
of a shopping center as a Regional |npact Devel opnent on the 35-

acre tract. The Conditional Use plan calls for the construction



of a retaining wall along the comon boundary between the 35-acre
and 173-acre tracts which will bisect the pond area between the
parcels. This wll have effect of elimnating the two-thirds
portion of the pond which is |ocated on the 173-acre tract.

Attenpt to | npede Devel opnent

Hospitality Associates has engaged in a series of acts
i ntended to i npede FCD- Devel opnent’ s shoppi ng center devel opnent
on the 35-acre tract. These actions include the rel ease of water
into the pond area in 2007 and di scussi ons between Hospitality
Associ ates invol ving Lancaster Land Devel opnent, FCD-Devel opnent
and H gh Real Estate Group (a non-party in this action).

In the sumrer of 2006 representatives of Lancaster Land
Devel opment and Hospitality Associ ates engaged in a series of
nmeetings related to the devel opnent of the 35-acre tract. During
t hese neetings, FCD- Devel opnment was introduced to Hospitality
Associ ates as the purchaser of the 35-acre tract. In the course
of these neetings, Hospitality Associates indicated to Lancaster
Land Devel opnent that Lancaster Land Devel opnent woul d be nore
likely to develop the property if Lancaster Land Devel opnent
termnated its relationship with FCD Devel opnent.

Hospitality Associates further stated that if Lancaster
Land Devel opnent did not either sell the 35-acre tract to
Hospitality Associates or develop the project jointly with

Hospitality Associates, Hospitality Associates was fully prepared



to raise objections until Lancaster Land Devel opnent |ost FCD
Devel opnment as a purchaser

On August 15, 2007, a representative of Hospitality
Associates net with representatives of H gh Real Estate Goup (a
non-party in this action). During this neeting, Hospitality
Associates indicated that it would only drop its opposition to
t he devel opnent of the 35-acre tract if Hospitality Associ ates
coul d repl ace FCD- Devel opnent in the devel opnent of the 35-acre
tract. In addition, Hospitality Associates also stated that it
desired to integrate a vacant portion of its 173-acre tract into
a mxed use lifestyle project on the 35-acre tract.

Furthernore, during this neeting with Hi gh Real Estate
G oup, Hospitality Associates also made clear its intention to
del ay and hol d up FCD- Devel opnent’ s pl anned devel opnent of the
35-acre tract. Specifically, Hospitality Associates stated that
it would pursue litigation opposing the devel opnment project until
FCD- Devel opnment coul d no | onger devel op the site.

I njury

Lancaster Land Devel opnent and FCD- Devel opnent aver
that if Hospitality Associates is permtted to continue its
course of action and the FCD- Devel opnent project on the 35-acre
tract is termnated, both conpanies will suffer irreparable harm
and injury. FCD Devel opnent further asserts that if Hospitality

Associ ates succeeds in its attenpt to scuttle the Purchase and



Sal es Agreenent, FCD- Devel opnent will sustain substanti al
damages, including the |oss of hundreds of thousands of dollars
in expenses already incurred and mllions of dollars in |ost
profits.

CONTENTI ONS OF THE PARTI ES

Hospitality Associ ates®

Plaintiff and countercl ai mdefendant Hospitality
Associ ates contends that the countercl ains asserted by Lancaster
Land Devel opnent and FCD- Devel opnment for interference wwth a
contractual relation fail to state clains upon which relief can
be granted and nmust be dism ssed. Hospitality Associ ates asserts
that neither counterclaimfor interference with contractual
relations is supported by any allegation of inproper conduct by
Hospitality Associates. Moreover, Hospitality Associ ates argues
that neither counterclaimcontains a sufficient avernent
regar di ng danmages.

Hospitality Associates asserts that Lancaster Land
Devel opnent has not denonstrated that any of Hospitality
Associ ates’ actions were undertaken w thout justification or
privilege (which it avers is analogous to inproper conduct in

this context). Hospitality Associates argues that neither

5 As noted above, Hospitality Associates fully incorporated its
menor andum i n support of its nmotion to disniss Lancaster Land Devel opnment’s
counterclaiminto its notion to dism ss FCD Devel opnent’s countercl ai m
Because the arguments are identical, | apply the argunments presented by
Hospitality Associates to each counterclaim
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counterclaimalleges that Hospitality Associ ates engaged in
i nproper conduct which interferes with the contract between
Lancaster Land Devel opnent and FCD- Devel opnent .

Hospitality Associates contends that it believed it had
the right to use the pond area | ocated on the 35-acre tract for
t he purpose of drainage and irrigation by virtue of an inplied
easenent. Hospitality Associates asserts that it has averred it
has this right inits Conplaint for Declaratory Relief. Because
of its belief that it was acting under color of right,
Hospitality Associates argues that it had a just and proper basis
for flooding the pond area with water and such actions cannot
formthe basis of a claimfor interference with a contractual
rel ation.

Hospitality Associates asserts that its comments to
Lancaster Land Devel opnment and non-party H gh Real Estate G oup
do not constitute wongful conduct. Wth regard to its conments
to Lancaster Land Devel opnent, Hospitality Associ ates contends
that its comments denonstrate that Lancaster Land Devel opnent,
not FCD- Devel opnent, was the target of the alleged interference
with contract. Hospitality Associates avers that the
counterclains do not allege that any of the comments were fal se,
m sl eading or in violation of any agreenent. Moreover,

Hospitality argues that there is no allegation that FCD-
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Devel opnent was even aware of the coments nmade by Hospitality
Associ ates to Lancaster Land Devel opnent.

Simlarly, Hospitality Associates argues that neither
counterclaimalleges that Hospitality Associates’ conments to
H gh Real Estate Group were false, msleading, in violation of
any agreenent or otherw se inproper. Hospitality Associates al so
avers that there is no allegation that FCD Devel opnment was aware
of its alleged coments.

Hospitality Associates contends that its request for a
judicial ruling confirmng its right to an inplied easenent over
that portion of the pond site on the 35-acre tract cannot form
t he wrongful -conduct basis of an interference with a contractual -
relation claim Hospitality Associates asserts that the argunent
that its conduct is wongful is in conflict with the adm ssions
in Lancaster Land Devel opnent and FCD- Devel opnent’s answers and
counterclains insofar as they admt there is an actual
controversy between the parties as to their respective rights to
the pond site and that judicial consideration of this issue is
appropri ate.

Hospitality Associates al so argues that the allegations
of the counterclains are clear that neither Lancaster Land
Devel opment, nor FCD- Devel opnment have suffered actual | egal
damage as a result of Hospitality Associate’s purported

interference with contractual relations. Hospitality Associ ates
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avers that Lancaster Land Devel opnent and FCD- Devel opnent have
only offered speculative allegations that they will suffer
irreparable harmand injury as a result of Hospitality

Associ ates’ all eged inproper conduct.

Thus, Hospitality Associ ates argues that the
counterclains asserted against it for interference with
contractual relations nust be dismssed for failure to adequately
pl ead required el enents of the claim

Contentions of Lancaster Land Devel opnent
and FCD- Devel opnent ©

Lancaster Land Devel opnent and FCD- Devel opnent
(“counterclaimplaintiffs”) oppose Hospitality Associ ates’
argunents to dismss their clainms. Counterclaimplaintiffs
contend that the allegations of the counterclains, construed in
the light nost favorable to them as the non-novants, denonstrate
that Hospitality Associates has conm tted wongful conduct which
has resulted in actual |egal danmage to counterclaimplaintiffs.
Therefore, counterclaimplaintiffs aver that they are entitled to
injunctive relief.

Wth regard to inproper conduct, counterclaim
plaintiffs assert that the allegations in the counterclains

establish that Hospitality Associates unlawfully fl ooded the pond

6 Lancaster Land Devel opment and FCD-Devel opnent filed separate
menoranda in opposition to Hospitality Associates’ two notions to dismiss the
counterclains for interference with a contractual relation. However, because
the arguments in opposition are essentially the same, | address the argunents
of these parties as if they were presented in a single menorandum
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area on the 35-acre tract. Counterclaimplaintiffs argue that
this action itself constitutes an i ndependently actionable tort
of trespass. Mirreover, counterclaimplaintiffs contend that
Hospitality Associates was not exercising a clearly delineated
contractual or other right when it flooded the pond area.
Counterclaimplaintiffs also argue that the chronol ogy
of events detailed in the allegations denonstrates that
Hospitality Associ ates has engaged in conduct which is not
sanctioned by the rules of the gane which society has adopted.
These events include Hospitality Associates’ threats to inpede
t he devel opnent of the 35-acre tract by FCD Devel opnent, threats
to coomence the within [itigation and the affirmative act of
fl ooding of the pond site.
Counterclaimplaintiffs assert that Hospitality
Associ ates’ argunent that neither counterclaimplaintiff has
suffered damage is specious. As an initial matter, Lancaster
Land Devel opnent avers that it has suffered danmage in that its
property has been unlawfully fl ooded by Hospitality Associ ates.
Both counterclaimplaintiffs contend that they do not
need to wait until Hospitality Associates’ schenme to interfere
with their contractual relations is successful in order to pursue
an action to enjoin the inproper interference. Counterclaim

plaintiffs argue that it is well-settled in Pennsylvani a that
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equity will act to prevent an unjustified interference with
contractual relations.

Counterclaimplaintiffs aver that they have all eged
t hat FCD- Devel opnment will not conplete the purchase of the 35-
acre tract if it cannot develop a storefront on the site of the
pond. Counterclaimplaintiffs assert this allegation is
sufficient to support their interference with contractual
rel ati ons counterclai ns.

Thus, counterclaimplaintiffs argue that they have
adequately pled the elenents of their counterclains for
interference with contractual relations and may nmaintain their
clainms for injunctive relief.

STANDARD OF REVI EW

A counterclai mmy be dism ssed under Federal Rul e of
Civil Procedure 12(b)(6) for “failure to state a clai mupon which
relief can be granted”. Courts use the sane standard in ruling
on a notion to dism ss a counterclai munder Rule 12(b)(6) as they

do for a conplaint. Bray, Il v. Dewese, 2008 U S.Dist. LEXIS

17540 at *3-*4 (E.D. Pa. March 6, 2008) (Kauffman, J.); Retali

Brand Alliance, Inc. v. Rockvale Qutlet Center, L.P.

2007 U.S.Dist. LEXIS 7318 at *7 (E.D. Pa. January 31, 2007)

(Stengel, J.); United States v. Union Gas Conpany, 743 F. Supp.

1144, 1150 (E.D.Pa. 1990)(Bechtle, C.J.).
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The purpose of a notion to dism ss under Rule 12(b)(6)
of the Federal Rules of Cvil Procedure is to test the |egal

sufficiency of a conplaint. Sturmv. dark, 835 F.2d 1009, 1011

(3d Cir. 1987). A 12(b)(6) notion requires the court to exam ne

the sufficiency of the conmplaint. Conley v. G bson,

355 U.S. 41, 45, 78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957)

(abrogated in other respects by Bell Atlantic Corporation v.

Twonbl vy, US _ , 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)).

Odinarily, a court’s review of a notion to dismss is
limted to the contents of the conplaint, including any attached

exhibits. See Kulwi cki v. Dawson, 969 F.2d 1454, 1462 (3d G

1992). However, evidence beyond a conpl aint which the court my
consider in deciding a 12(b)(6) notion to dism ss includes public
records (including court files, orders, records and |etters of

of ficial actions or decisions of governnent agencies and

adm ni strative bodies), docunents essential to plaintiff’s claim
which are attached to defendant’s notion, and itens appearing in

the record of the case. GCshiver v. Levin, Fishbein, Sedran &

Berman, 38 F.3d 1380, 1384 n.1 and n.2 (3d Gr. 1995).

Except as provided in Federal Rule of G vil
Procedure 9, a claimis sufficient if it conplies with Rule
8(a)(2). That rule requires only “a short and plain statenent of
the claimshowing that the pleader is entitled to relief” in

order to give the defendant fair notice of what the claimis and
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t he grounds upon which it rests. Twonbly, us at

127 S. Ct. at 1964, 167 L.Ed.2d at 940.

Additionally, in determning the sufficiency of a
claim the court nust accept as true all well-pled factual
all egations and draw all reasonable inferences therefromin the

light nost favorable to the non-noving party. Wrldcom Inc. v.

G aphnet, Inc., 343 F. 3d 651, 653 (3d Cr. 2003). Nevertheless,

a court need not credit “bald assertions” or “legal conclusions”

when deciding a notion to dismss. 1n re Burlington Coat Factory

Securities Litigation, 114 F. 3d 1410, 1429-1430 (3d Gr. 1997).

I n considering whether the conplaint survives a notion
to dismss, both the district court and the court of appeals
review whether it “contain[s] either direct or inferential

al l egations respecting all the material elenents necessary to

sustain recovery under sone viable legal theory.” Twonbly,
_uUSsS at 127 S.Ct. at 1969, 167 L.Ed.2d at 945 (quoting

Car Carriers, Inc. v. Ford Mdtor Conmpany, 745 F.2d 1101, 1106

(7th Cr. 1984))(enphasis in original); Mspel v. State Farm

Mut ual Auto | nsurance Conpany, 2007 W. 2030272, at *1 (3d Gr

July 16, 2007).
As not ed above, the sanme standard applies to 12(b)(6)
noti ons whet her they seek dism ssal of clains asserted in a

conplaint or in a counterclaim Bray, |l, supra.; Retail Brand

Alliance, Inc., supra.; Union Gas Conmpany, supra.
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DI SCUSSI ON

The tort of intentional interference with a contractual
relati on has been adopted by the Suprene Court of Pennsyl vani a.

Adl er, Barish, Daniels, Levin & Creskoff v. Epstein,

482 Pa. 416, 431-432, 393 A 2d 1175, 1183 (1978). Wth respect
to existing contractual relations, defendants’ may be held liable
for “intentionally and inproperly interfer[ing] with the
performance of a contract...between another and a third person by
i nduci ng or otherw se causing the third person not to performthe
contract”. |d., 482 Pa. at 431, 393 A 2d at 1183 (quoting
Rest at ement (Second) of Torts 8 766 (Tentative Draft No. 23,
1977)) .8

As recogni zed by the United States Court of Appeals for
the Third Grcuit, the elenents of intentional interference with
a contractual relation under Pennsylvania | aw, whether existing
or prospective, are as foll ows:

(1) the existence of a contractual, or

prospective contractual relation between the
conplainant and a third party;

7 As used throughout this Discussion, the term*“defendant” refers to
count ercl ai mdefendant (in other words, plaintiff).

8 As noted by the United States Court of Appeals for the Third
Circuit, although the Supreme Court of Pennsylvania relied on a tentative
draft of the Restatenent (Second) of Torts § 766, the final version is the
sane in substance. See Wndsor Securities, Inc. v. Hartford Life Insurance
Conpany, 986 F.2d 655, 659 n.6 (3d Cr. 1993).
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(2) purposeful action on the part of the
def endant, specifically intended to harmthe
existing relation, or to prevent a
prospective relation from occurring;

(3) the absence of privilege or justification on
the part of the defendant; and

(4) the occasioning of actual |egal damage as a
result of the defendant’s conduct.

Crivelli v. Ceneral Mtors Corporation, 215 F.3d 386, 394

(3d Gir. 2000)(citing Strickland v. University of Scranton

700 A .2d 979, 985 (Pa. Super. 1997)).

In short, the four elenents of the tort are:

(1) existence of a contract; (2) intent to harmthe contractual
relationship; (3) absence of privilege or justification; and
(4) actual damage. As stated, none of these elenments requires
plaintiff® to establish that defendant’s conduct was i nproper or
wrongful. However, as noted in the discussion of privilege,

bel ow, the privilege or justification elenment is another way of
stating that defendant’s conduct nust be proper.

In the within action, Hospitality Associ ates has
chal I enged only the sufficiency of the third and fourth el enents
as pled in Lancaster Land Devel opnent and FCD- Devel opnent’ s
counterclains for interference with contractual relations.

Therefore, ny analysis of the counterclains is limted to

® As used throughout this Discussion, the term*“plaintiffs” refers
to counterclaimplaintiffs (in other words, defendant and intervenor-
def endant) .
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consideration of the sufficiency of the third and fourth el enents
of the tort (absence of privilege and actual danmages).
Privilege
In the context of tortious interference with
contractual relation clains, “[t]he presence of a privilege is
not an affirmative defense, rather, the absence of such a
privilege is an elenment of the cause of action which nust be

pl eaded and proven by the plaintiff.” Bahleda v. Hanki son

Cor poration, 228 Pa. Super. 153, 156, 323 A 2d 121, 122-123

(1974) (internal citations omtted).
The absence of privilege or justification elenment of a
claimfor interference with contractual relations is closely

related to intent. Adler, Barish, 482 Pa. at 432, 393 A 2d

at 1183 (internal citation omtted). However, ill-will is not an

el ement of the cause of action. Yaindl v. Ingersoll-Rand Conpany

Standard Punp-Aldrich Division, 281 Pa. Super. 560, 581 n.11

422 A 2d 611, 622 n.11 (1980).

This el enent requiring proof of the absence of
privilege or justification on the part of the defendant “is
nmerely another way of stating that the defendant’s conduct mnust
be inproper.” 1d. This requires an inquiry into the “nental and

nmoral character of the defendant’s conduct.” Brownsville Gol den

Age Nursing Hone, Inc. v. Wells, 839 F.2d 155, 159 (3d G r. 1988)

(internal citation omtted).
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VWhat is or is not privileged conduct in a given

situation is not susceptible of precise definition. Adler

Barish, 482 Pa. at 432-433, 393 A 2d at 1183-1184 (i nternal
citation omtted). Wen a defendant acts at least in part to
protect sone |legitimate concern which conflicts with an interest
of the plaintiff, a line nust be drawn and the interests

eval uated. Advent Systens Ltd. v. Unisys Corporation,

925 F.2d 670, 673 (3d Cr. 1991)(citing Genn v. Point Park

Col | ege, 441 Pa. 474, 272 A 2d 895 (1971)).

The Suprenme Court of Pennsylvania has approached this
privilege issue by considering whether the defendant’s actions
“are sanctioned by the ‘rules of the gane’ which society has

adopted”. Adler, Barish, 482 Pa. at 433-434, 393 A 2d at 1184.

In determ ning whether an actor’s conduct in intentionally
interfering with a contract or a prospective contractual relation
of another is inproper or not, consideration is given to the

follow ng factors':

10 The Suprene Court of Pennsylvania stated, “W are guided, too, by
Section 767 of Restatenent (Second) of Torts, which focuses on what factors
shoul d be considered in determ ning whether conduct is “inproper:” Adler

Barish, 482 Pa. at 433, 393 A 2d at 1184 (enphasis in original).

Then the Suprene Court enumerated six factors, designated “(a)”
through “(f)”. Factors (a) through (d) are identical to factors (a) through
(d), above, in the text of this Opinion. Adler, Barish factor (e) is
identical to the above Opinion factor (f). Adler, Barish factor (f) is
identical to the above Opinion factor (g).

The remaining factor (e) in the Opinion, above, is not found in
the Adler, Barish Opinion. However, it is identical to factor (e) in section
767 of the Restatement (Second) of Torts, upon which the Adler, Barish Court
relied.

(Footnote 10 continued):

-21-



(a) the nature of the actor’s conduct,
(b) the actor’s notive,

(c) the interests of the other with which the
actor’s conduct interferes,

(d) the interests sought to be advanced by the
act or,

(e) the social interests in protecting the
freedom of action of the actor and the
contractual interests of the other,

(f) the proximty or renoteness of the actor’s
conduct to the interference and

(g) the relations between the parti es.

Adl er, Barish, 482 Pa. at 433, 393 A 2d at 1184 (quoting

Rest at enent (Second) of Torts § 767).

The general thrust of this multi-factor analysis “is
whet her, upon a consideration of the relative significance of the

factors involved, the conduct should be permtted w thout

(Continuation of footnote 10):

The seven factors (a) through (g) listed, above, in the text of
this Opinion, together with the sentence of the within Opinion imrediately
precedi ng them [except for the footnote “10" designator] is a verbatim
guotation of the entire Restatement (Second) of Torts § 767.

As noted in footnote 8, above, the Suprene Court of Pennsylvania
relied on a tentative draft of the Restatenent of Torts (Second) § 766.
Presumably the Suprene Court relied upon a tentative draft of section 767 as
wel . And presunably, the current section 767(e) was subsequently added to
the final draft. | assune that, if it has not already done so, the
Pennsyl vani a Suprene Court woul d adopt and rely upon the entire current
section 767, including subsection (e).

| note that the Superior Court of Pennsylvania has already done so
in Ruffing v. 84 Lunber Conpany, 410 Pa. Super. 459, 468, 600 A 2d 545, 549
(1991). (“Following the lead provided by Adler, supra, we shall evaluate the
facts of the instant case under section 767 of the Restatenment (Second) of
Torts” [quoting all seven sections]).
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l[iability, despite its effect of harmto another.” Crivelli,

215 F.3d at 395 (citing Adler, Barish, supra, citing Restatenent

(Second) of Torts 8 767, cm. b). The nature of the actor’s
conduct is a chief factor in determ ning whether the conduct is
inproper. 1d. (citing Restatenent (Second) of Torts 8§ 767,
comment c)).

In the within action, Hospitality Associates attenpts
to separate its alleged acts of wongdoing into four distinct
categories. These categories are: (1) the release of water into
the pond site; (2) coments nmade to Lancaster Land Devel opnent;
(3) comments to Hi gh Real Estate G oup; and (4) request for
judicial determnation. |In response, counterclaimplaintiffs
argue that all of Hospitality Associates’ actions, including the
fl oodi ng of the pond, should be considered together in assessing
the propriety of Hospitality Associates’ conduct.

No party in this action has pointed to any authority
indicating that there is a requirenent in interference-with
contractual -relations clainms that allegations of nultiple actions
undertaken by a single defendant nmust each be considered
separately. In the absence of any such authority, all rel evant
actions of Hospitality Associates are properly considered in a
singl e anal ysis because, as alleged in the counterclains, they
are part of a common schene to hinder, delay and inpede FCD-

Devel opnment in its devel opnent of the 35-acre tract.
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Applying the Adler, Barish nmulti-factor analysis for
determ ni ng whether an actor’s conduct in intentionally
interfering wwth a contract of another is inproper, and therefore
| acks privilege, it is clear that the allegations of the counter-
clains are sufficient to plead a prima facie case. The guiding
factor in this analysis is the action of Hospitality Associ ates
in flooding the pond site. However, of great inport in the
anal ysis are the allegations concerning the notivation behind the
decision to flood the pond site on the 35-acre tract.

The first Adler, Barish factor which nust be consi dered

is the nature of Hospitality Associates’ conduct. The counter-
claimallegations establish that after the original 208-acre
parcel was subdivided into two adjoining tracts in 1995, the pond
site spanning the two subdivisions was abandoned for all purposes
for twelve years. Crediting this avernment for the purpose of the
within nmotions and inferring that the pond site did not contain
water during this twelve-year interval, | concl ude that
Hospitality Associates did not have an inplied easenent over the
pond site.

Furthernore, there is no allegation which supports any
right of Hospitality Associates to utilize the pond site for any
pur pose or which confers upon Hospitality Associates a right to

enter the 35-acre tract at any tine.
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Mor eover, counterclaimplaintiffs have averred that
Hospitality Associates’ flooding of the pond site was a tortious
trespass. This is a legal conclusion and not a factual avernent.
Therefore, it is not to be credited. Nevertheless, the
al l egations supporting this conclusion are contai ned throughout
t he countercl ai ns.

Accordingly, for purposes of this analysis, Hospitality
Associates unlawfully rel eased water into the pond in 2007, and
its actions weigh in favor of a finding that its conduct was
I npr oper.

Because the flooding of the pond site is the main
i npetus behind the assertion of the counterclains, and because
such actions were inproper, | do not consider whether Hospitality
Associ ates’ threats that it would cormmence a decl aratory judgnent
action, and its actual commencenent of such action, were al one
i nproper. However, threats of unnerited civil litigation are
recogni zed as i nproper conduct within the nmeaning of tortious

interference with contractual relations. See Crivelli, 215 F. 3d

at 395 (citing Restatenent (Second) of Torts 8§ 767, comment c).
Additionally, | do not decide whether Hospitality

Associ ates’ all eged coments to Lancaster Land Devel opnent and

Hi gh Real Estate G oup were also sufficiently inproper within the

meani ng of a claimfor tortious interference with contractual

relations. However, such actions, threats and expressed
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intentions are properly considered part of Hospitality
Associ ates’ overall schene to thwart the devel opnent project,
especially wwth regard to its intent in flooding the pond site.

Turning to the second Adler, Barish factor, Hospitality

Associates’ notive, the allegations of the counterclains contain
a nunber of avernments which denonstrate Hospitality Associ ates’
hostile intent. The allegations include Hospitality Associ ates’
stated opposition to Lancaster Land Devel opnent’s proposed
devel opment project with FCD Devel opnent, Hospitality Associ ates
expression of its desire to substitute itself for FCD Devel opnent
in ajoint venture with Lancaster Land Devel opnment, Hospitality
Associ ates’ offer to develop a m xed-use lifestyle project with
Lancaster Land Devel opnment, and Hospitality Associates’ intent to
del ay and hold up the devel opnent by FCD-Devel opnent of the
35-acre tract.

Construed in the light nost favorable to counterclaim
plaintiffs, these allegations establish that Hospitality
Associ ates fl ooded the pond site, |obbied Lancaster Land
Devel opnent to termnate its contract with FCD Devel opnent and
threatened, and instituted, judicial process as part of an
overall schene to interfere with Lancaster Land Devel opnent’s
sale of the 35-acre tract to FCD Devel opnent and t he devel opnent

of a shopping center on the site.
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Al t hough not explicitly stated, a reasonable inference
fromthe allegations contained in the counterclains is that the
shoppi ng center on the 35-acre tract contenplated by the Purchase
and Sal es Agreenent cannot be conpleted if the pond site remains
filled wth water on the 35-acre tract. Thus, Hospitality
Associates’ intention to prevent or block devel opnment of the
35-acre tract, and the pond site in particular, would be clearly
hostile and weighs in favor of finding inproper conduct.

The third factor in the Adler, Barish analysis

scrutinizes the interests of others with which the actions of
Hospitality Associ ates have purportedly interfered.
Counterclaimplaintiffs share a comon interest in the sale and
devel opment of the 35-acre tract. The counterclaimplaintiffs
have a joint economic interest in the sale and devel opnment of the
35-acre tract. As averred in the counterclains, these interests
cannot be advanced if the pond site remains filled with water.
Therefore, this factor also weighs in favor of finding inproper
conduct .

The fourth factor, the interest sought to be advanced
by Hospitality Associates, is the protection of its purported
easenent by inplication over the pond site. Counterclaim
plaintiffs have admtted that there is an actual dispute
concerning the existence of Hospitality Associ ates’ easenent by

inplication over the portion of the pond site | ocated on the
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35-acre tract. However, accepting the allegations of the
counterclains as true for the purpose of this notion, | concl ude
that Hospitality Associ ates does not possess any |legal interest,
t hrough an easenent by inplication or otherw se, over the pond
site on the 35-acre tract. Thus, because Hospitality Associ ates
has no valid interest which it seeks to advance, the fourth
factor supports an inproper-conduct determ nation.

The fifth factor in this analysis requires
consideration of the social interests in protecting the freedom
of action of Hospitality Associates and the contractual interests
of the counterclaimplaintiffs. Hospitality Associ ates’ does not
have a valid social interest in its freedomof action insofar as
it seeks to enter and utilize real property in which does not
have a valid interest. 1In contrast, counterclaimplaintiffs have
a valid social interest in enforcing their contractual rights
free frominterference, consistent with the public policy of
enforcing valid agreenents. Therefore, the fifth factor wei ghs
in favor of finding inproper conduct.

The sixth Adler, Barish factor anal yzes the tenporal

proximty or renoteness of Hospitality Associates’ conduct to the
interference. As alleged in the counterclains, Hospitality
Associates’ interference wth the Purchase and Sal e Agreenent

bet ween Lancaster Land Devel opnent and FCD- Devel opnment occurred

as soon as Hospitality Associates released the water into the
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pond site. There was no | ag between the rel ease of the water and
t he cont enporaneous interference with the Purchase and Sal e

Agr eenent between Lancaster Land Devel opnent and FCD- Devel opnent,
as averred, that is, that their contract cannot be conpl eted.
Accordingly, this factor also weighs in favor of concl uding
Hospitality Associates’ actions were inproper.

The seventh and final Adler, Barish factor is the

rel ati ons between the parties. As alleged in the counterclains,
Hospitality Associ ates and Lancaster Land Devel opnment are
adj oi ning | and owners who dispute their respective rights to
utilize the pond site |ocated on the 35-acre tract owned by
Lancaster Land Devel opnent. Thus, there is significant adversity
in this relationship. |In contrast, Lancaster Land Devel opnent
and FCD-Devel opnent are parties to a pre-existing contract with a
unity of interest in the sale and devel opnent of the 35-acre
tract.

The rel ationshi p between Hospitality Associ ates and
FCD- Devel opnent is simlarly adverse. Hospitality Associates is
attenpting to i npede the contract between Lancaster Land
Devel opnent and FCD- Devel opnent. Both Hospitality Associ ates and
FCD- Devel opnent seek to use the 35-acre tract for devel opnent
projects and both seek to devel op projects with Lancaster Land

Devel opnent. Therefore, the rel ationship between Hospitality
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Associ ates and FCD-Devel opnent is anal ogous to that of
conpetitors.

This seventh factor does not weigh either in favor of,
or against, a finding of inproper conduct by Hospitality
Associ ates. The Comrent to O ause (g) of 8§ 767 of the
Rest at ement (Second) of Torts nakes clear that the significant
relationship for the tort of intentional interference with
contractual relations can exi st anong any of the parties in the
action. The Comment to 8 767(g) al so makes cl ear, however, that
if two parties are conpetitors, the inducenent offered to a
third-party by one conpetitor to break a contract with the other
conpetitor may not in fact be inproper. Therefore, | conclude
that the factor of the relations between these parties does not
wei gh in favor of either party.

In sum six of the seven Adler, Barish factors weigh in

favor of finding that Hospitality Associates’ conduct was

i nproper. Thus, construing the allegations of the counterclains
in favor of the counterclaimplaintiffs, as non-novants, as | am
required to do, | conclude that counterclaimplaintiffs have
sufficiently pled that Hospitality Associ ates, w thout | egal
authority, privilege or justification, and for the sol e purpose
of interfering with FCD Devel opnent’s project to develop a

shoppi ng center on the 35-acre tract, flooded the abandoned pond
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site, a portion of which is |located on the 35-acre tract owned by
Lancaster Land Devel opnent .

Accordi ngly, these avernents support a finding that
Hospitality Associ ates has engaged in conduct sufficiently
outside the rules of the gane which society has adopted in order
to protect interests in private property and to preserve the
al i enabl e nature of real property, and, therefore, had no
privilege or justification to engage in such conduct. In other
words, counterclaimplaintiffs have failed to sustain their
burden of proving the third elenent of the tort of intentional
interference with contractual relations.

Damages and | njunctive Relief

The damages el ement of a claimfor intentional
interference with contractual relations (the fourth el enent)
requires a plaintiff to prove that the alleged interference has
caused an actual pecuniary loss, the benefits of which fl owed
fromthe contract itself. Although an actual pecuniary | oss nust
be established, non-pecuniary harns are al so recoverabl e under

this tort. Shiner v. Miriarty, 706 A 2d 1228, 1239 (Pa. Super.

1998); Perry v. H&R Block Eastern Enterprises, Inc.,

2007 W 954129, at *10 (E.D.Pa. March 27, 2007)(McLaughlin, J.).
Mor eover, the actual pecuniary |oss requirenment does
not defeat actions for tortious interference with contractual

rel ations, such as this one, which seek to enjoin the interfering
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conduct before it is successful. In Adler, Barish, Daniels,

Levin & Creskoff v. Epstein, 482 Pa. 416, 436 n. 21,

393 A 2d 1175, 1185 n.21 (1978), the Supreme Court of
Pennsyl vani a specifically held that notw thstandi ng the actual

pecuni ary loss requirenment, “[i]t is well settled that equity

will act to prevent unjustified interference wth contractual
relations.” See also Restatenent (Second) of Torts 8 766,
coment u.

Simlarly, in affirmng the issuance of a prelimnary
injunction in a case based upon tortious interference with
contractual relations and trespass clains, the Third CGrcuit
recogni zed that injunctive relief may be appropriate before an
actual pecuniary loss is sustained. In this regard, the Third
Crcuit held that a prelimnary injunction may issue where the
cl ai mant has denonstrated that there is a “presently existing

actual threat of injury’”. R de the Ducks of Philadelphia, LLC v.

Duck Boat Tours, Inc., 138 Fed. Appx. 431, 434 (3d G r. 2005

(citing Continental Goup, Inc. v. Anbco Chenmicals Corporation,

614 F.2d 351, 359 (3d CGir. 1980)).

In the within action, counterclaimplaintiffs have not
pl ed that they have sustained an actual pecuniary |loss. To the
extent that Lancaster Land Devel opnent avers that is has suffered

a loss as a result of the pond site on its property being
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fl ooded, such harmis not the type of pecuniary |oss which flows
fromthe benefits of its contract with FCD Devel opnent.

However, counterclaimplaintiffs’ failure to allege
that they have suffered an actual pecuniary |oss at the point at
whi ch the counterclaimwas interposed is not fatal to their
ability to maintain their tortious interference with contractual
relations clains. A reasonable inference drawn fromthe
allegations in the counterclains is that the counterclaim
plaintiffs cannot conplete their Purchase and Sal e Agreenent and
devel op a shopping center on the 35-acre tract while the pond
site remains filled with water.

| f the pond remains fl ooded, counterclaimplaintiffs
w Il be unable to conplete their devel opment project and w |
| ose the benefits of their contractual agreenment. Such a result
is the reasonabl e outconme of Hospitality Associ ates’ actions
based upon the avernents in the counterclains and the reasonabl e
i nferences drawn therefromin counterclaimplaintiffs’ favor.

Based on the actions of Hospitality Associ ates,
counterclaimplaintiffs face a presently existing actual threat
of injury which may be prevented by this court’s exercise of its
equi tabl e powers. Therefore, if counterclaimplaintiffs can
establish the truth of their counterclaimavernents, this court
may i ntervene to prevent Hospitality Associates unjustified

interference with counterclaimplaintiffs’ contract.
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CONCLUSI ON

For all the foregoing reasons, | deny plaintiff’s two
nmotions to dismss the counterclains for intentional interference
with contractual relations asserted by defendant and intervenor-

def endant .
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HOSPI TALI TY ASSOCI ATES OF

LANCASTER, L.P., Cvil Action

No. 07-cv-03955
Plaintiff
VS.

LANCASTER LAND
DEVELOPMENT, L. P.,

Def endant
and
FCD- DEVELOPMENT, LLC,

| nt er venor -
Def endant

N N N N N N N N N N N N N N N N N N

ORDER

NOW this 30'" day of Septenber, 2008, upon
consi deration of the foll ow ng pl eadi ngs:

(1) Hospitality Associates of Lancaster, L.P.’s Mtion
to Dism ss Lancaster Land Devel opnent, L.P.’s
Claimof Interference with a Contractual Relation,
whi ch notion was filed October 22, 2007, together
W th

(A) Hospital Associates of Lancaster, L.P.’s
Menor andum of Law in Support of Mbdtion
to Dism ss Lancaster Land Devel opnent,
L.P.”s Caimof Interference with a
Contractual Rel ation, which nmenmorandum
was filed October 22, 2007;

(B) Menorandum of Law of Defendant/
Count ercl ai mant Lancaster Land
Devel opnent, L.P in Opposition to the
Motion to Dismiss of Plaintiff
Hospitality Associ ates of Lancaster,
L. P., which nmenorandum i n opposition was
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filed Novenber 8, 2007,

(2) Hospitality Associates of Lancaster, L.P.’s Mtion
to Dismss FCD Devel opnent, LLC s d ai m of
Interference with a Contractual Relation, which
notion was filed Novenber 29, 2007, together with

(A) Hospitality Associates of Lancaster
L. P.” s Menorandum of Law in Support of
Motion to Dism ss Lancaster Land
Devel opnent, L.P.’s C aim of
Interference with a Contractua
Rel ati on, whi ch nmenorandum was fil ed
Cct ober 22, 2007, and whi ch nmenorandum
is incorporated by plaintiff by
reference in support of this notion'
and

(B) Menorandum of Law of Intervenor-
Def endant FCD- Devel opnment, LLC in
Qpposition to the Motion to Dism ss of
Plaintiff Hospitality Associ ates of
Lancaster, L.P., which nmenorandumin
opposition was filed Decenber 11, 2007;

and for the reasons articulated in the acconpanyi ng Opi ni on,

| T 1S ORDERED that Hospitality Associates of Lancaster,

L.P."s Motion to Dism ss Lancaster Land Devel opnent, L.P.’s Caim

of Interference with a Contractual Relation is denied.

1 In plaintiff's notion (2), plaintiff Hospitality Associates of
Lancaster L.P. stated,

The infirmties of this claimare identical to those
identified in the Menorandum of Law filed October 22, [2007]
with respect to Count Il of Defendant Lancaster Land

Devel opnent, L.P.’s counterclains. That Mtion has been
fully briefed and is now ripe. Said Menorandum is hereby

i ncorporated [by] reference in support of this Mtion as

wel | .
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| T IS FURTHER ORDERED that Hospitality Associ ates of

Lancaster, L.P.’s Motion to D sm ss FCD Devel opnent, LLC s C aim

of Interference with a Contractual Relation is denied.

BY THE COURT:

[ s/ James Knol | Gardner

Janmes Knol | Gardner
United States District Judge
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