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MVEMORANDUM AND ORDER

Fullam Sr. J. Sept enber 25, 2008

Plaintiffs claimthat the defendant breached its
professional liability insurance policy by declining to defend
plaintiffs against what plaintiffs assert was a cl ai m made
agai nst them covered by the policy, and what defendant asserts
was, at nost, nerely a potential claimwhich never was actual ly
assert ed.

Plaintiff Arthur Alan Wbl k is an attorney. He
litigated a tort (wongful death) case in state court. His
client, Albert Eigen, was the personal representative of the
decedents’ estates. That state-court action involved clains that
t he several defendants had provi ded defective products which, in
conbi nation, contributed to the crash of an airplane and the
deaths of the plaintiff’s decedents.

M. Wl k negotiated a substantial settlenent of that
action, but one of the defendants |ater asserted that the
settl enment agreenent should be invalidated because, allegedly,

M. Eigen and plaintiff had m srepresented the anmount of

i nsurance avail able from ot her sources. In a “Petition for



Relief,” the defendant in the state-court action sought to set
aside the settlenent and/or to obtain a refund of part of the
settlement which it had contributed. Plaintiff was not a party
to the state-court action, and the petition asserted no claimfor
damages against him but alleged that he and his client had
fraudul ently induced the settlenent.

In the state-court action, the trial court dism ssed
t he defendant’ s contentions, and enforced the settlenent. On
appeal to the Superior Court of Pennsylvania, however, that
deci sion was reversed. The case was remanded to the trial court
for an evidentiary hearing, so that the facts could be fully
exam ned. The Superior Court opinion expressed serious concerns
about whether M. Wl k and his client had acted inproperly.

The state trial court ultimtely exonerated M. Wl k
and his client fromany inpropriety, and confirned the agreed-
upon settlement. M. WIlk asserts, however, that he expended
| arge sunms of noney in counsel fees in connection with the state-
court proceedings followi ng remand fromthe Superior Court.

The present case was initially filed in Comon Pl eas
Court, but was renoved to this Court on Decenber 6, 2006
Shortly thereafter, the defendant filed a notion to dismss. On
January 29, 2007, | granted the notion to dismss, but
i nadvertently referred to it as a notion for summary judgnent.

As stated in that Oder, | concluded that it was clear that the



pl eadi ngs di sclosed that no “clainf within the ternms of the

i nsurance policy had ever been asserted agai nst M. Wl k, hence
there was no obligation to provide a defense. The Court of
Appeals for the Third Crcuit reversed that decision, because |
had not formally advised the parties that | was considering it as
a notion for summary judgnent, and because | did not hold a

heari ng.

Following the remand fromthe Third Grcuit, the
parties were formally notified that the Court intended to treat
the pending notion to dismss as a notion for summary judgnent,
and a hearing has been held. No additional or different facts
have been disclosed at the hearing; the factual record is

identical to the record before the Court back in Decenber 2007

If | were free to do so, | would again dismss this
action. In order to trigger a duty to defend, plaintiff nust
establish that there was a “clainf against an “insured.” The

policy defines the term*“claini to mean “a demand upon any
insured for loss.” In ny view, no demand or any other claimfor
damages or other |oss has ever been nade against M. Wl k. But
nmy view cannot prevail, because the opinion of the Court of
Appeal s i ncludes the foll ow ng:

“I'n making this finding [that no cl ai mhas

ever been actually made agai nst M. Wl k],

the District Court may have overl ooked the

fact that the Superior Court had vacated the

trial court’s denial of the petition for
review and remanded for an evidentiary

3



hearing to determ ne whether Wl k and Ei gen
had commtted fraud in the i nducement to
effect a settl enent.

Viewing the facts in the light nost favorable
to Wl k, as a non-noving party, Precision’s
petition for review, as construed by the
Superior Court, denonstrates that there may
be a genuine issue of fact in dispute about
whet her Wol k was entitled to a defense under
the policy against Precision’s claimthat he
was guilty of fraud in the inducenent. W
cannot conclude fromthis record that no
rational fact-finder could determ ne that
Wl k failed to give Westport witten notice
of Precision’s claimagainst him The
District Court erred in determning the truth
of this factual dispute.”

The fact that the Court of Appeals did not cite the
rel evant provisions of the policy does not permt this Court to
i gnore the apparent conclusion that the “petition for review,” in
an action to which M. Wl k was not a party, should be construed
as if it were a claimfor nonetary damages against him or, at
| east, that the Pennsylvania Superior Court so construed it.
Since the facts now of record are precisely the sane as
they were when the Court of Appeals rendered its decision, | am
required to deny defendant’s notion for sunmmary judgnent.

An Order foll ows.
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AND NOW this 25'" day of Septenber 2008, upon
consi deration of defendant’s notion for summary judgnent and
plaintiffs  response,

| T 1S ORDERED that, for the reasons set forth in the

acconpanyi ng Menorandum the defendant’s notion is DEN ED

BY THE COURT:

[s/ John P. Fullam

John P. Fullam Sr. J.



