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The defendant failed to file a response to plaintiff’s
conplaint within the allotted tine, and the Cerk has entered a
default. Now before the Court is defendant’s notion to set aside
the entry of default. In ruling on that notion, | amrequired to
consider three factors: (1) whether the plaintiff wll be
prejudi ced, (2) whether the defendant has a neritorious defense,
and (3) whether the default resulted from cul pabl e conduct on the

part of the defendant. U.S. v. $55,518.05 in U S. Currency, 728

F.2d 192, 195 (3d Gr. 1984). | nust al so consider whether sone

ot her sanction would be effective. Hitz v. Woma Corp., 732 F.2d

1178, 1182 (3d Cir. 1984).

In the present case, | have no difficulty in concluding
that plaintiff would not be unduly prejudiced by the grant of
defendant’s notion, and that the defendant is not chargeable with
cul pabl e conduct, nerely inadvertent oversight on the part of
counsel . \Whether the defendant can assert a viable defense to

the action presents a nmuch nore substantial question.



Plaintiff, Heavy Lift International, provides rai
transportation, rigging, and engineering services. According to
the conplaint, plaintiff provided such services to the defendant
on six separate occasions, and duly submtted detailed invoices
reflecting the anobunts due. Allegedly, defendant has failed to
pay any of the invoices. Plaintiff’s conplaint contains 12
counts, two for each of the invoices: breach of contract and
unjust enrichment. In support of its notion to set aside the
default, defendant has submtted its proposed answer to the
conpl aint, but the answer cannot be regarded as providing any
significant defense. Instead, the answer sinply “denies” each of
t he paragraphs of plaintiff’s conplaint, w thout el aboration.
Thus, the proposed answer can be interpreted as asserting,
si mul taneously, that there was no agreenent between the parties
as to any of the six invoices, that none of the six invoices were
sent to defendant, and that the defendant has paid all of the
invoices (or, at least, that defendant denies having failed to
pay the invoices). To nmake matters worse, the answer includes a
series of boilerplate “affirmati ve def enses” which cannot be
taken seriously. For exanple, the assertion that plaintiff’s
clains are barred by the applicable statute of limtations or by
the doctrine of |atches, when the plaintiff’s clains arose | ess

t han one year before the suit was filed; and the assertion that



plaintiff’s clains are barred by contributory negligence or
assunption of risk.

On the other hand, it is perhaps conceivable that the
def endant nmay al so have a legitimte defense to all or part of
plaintiff’s clains, and the failure to disclose those defenses
shoul d be attributable to defense counsel, rather than the
defendant. And there is respectable authority for the
proposition that the assertion of a legitimte defense is |ess
crucial in setting aside the entry of default, than it would be

in setting aside a default judgnent. Rosen & Assoc. v. Onrega

Bui l ders Ltd., 940 F. Supp. 115, 121 (E. D. Pa. 1996) (Van

Ant wer pen, J.)

In these circunstances, | consider it appropriate to
grant the notion to set aside the entry of default, but to
consider the possible inposition of alternative sanctions.

Fed. R Cv. P. 11(b) provides that, by presenting to
the Court any pleading, the attorney:

“certifies that to the best of [his]

know edge, information and belief, forned

after an inquiry reasonabl e under the

circunstances: ... (ii) the clains, defenses

and other |egal contentions are warranted by

existing law or by a non-frivol ous argunent

for extending, nodifying or reversing
existing law or for establishing newlaw ...”

It seens self-evident that the proposed answer filed in this case

represents a clear violation of Rule 11. Defense counsel will



therefore be afforded an opportunity to show cause why sanctions
shoul d not be inposed pursuant to that Rule.

An Order foll ows.
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AND NOW this day of Septenber 2008, ITIS
ORDERED:
1. Defendant’s notion to set aside the entry of

default is GRANTED. The entry of default in this case is set
asi de.

2. Def endant and defendant’s counsel of record shal
show cause, within 20 days, why sanctions should not be inposed
upon them pursuant to Fed. R Gv. P. 11, for submtting to the
Court the proposed answer discussed in the acconpanyi ng

Menor andum

BY THE COURT:

John P. Fullam Sr. J.



