IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA )
) Crimnal Action
) No. 07-CR-689-04
VS. )
)
JAMES LENEGAN, )
al so known as “Boo”, )
)
Def endant )
ORDER

NOW this 22nd day of August, 2008, upon consideration
of the Motion to Suppress filed May 9, 2008 by defendant Janes
Lenegan; upon consideration of the Government’s Response in
Opposition to Defendant’s Mdtion to Suppress Statenents, which
response was filed May 15, 2008; upon consideration of
defendant’ s objections to the publication to the court of
Governnent Exhibit 3 and adm ssion into evidence of CGovernnent
Exhibit 4; after hearing held June 10, 2008; and for the reasons
articulated in the acconpanyi ng Menorandum

| T 1S ORDERED that defendant’s objection to the

publication to the court at the suppression hearing of Governnent
Exhibit 3 is overrul ed.

| T 1S FURTHER ORDERED t hat defendant’s objection to the

adm ssion into evidence at the suppression hearing of Governnent
Exhi bit 4 is sustained.

I T IS FURTHER ORDERED t hat defendant’s Mdtion to

Suppress his statenments is deni ed.



| T IS FURTHER ORDERED that statenents all egedly made to

| aw enforcenent officials by defendant at a proffer session on
May 6, 2005 nay be used for purposes of inpeaching defendant at
his crimnal trial.

BY THE COURT:

[ s/ James Knol | Gardner
Janes Knol |l Gardner
United States District Judge




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA )
) Crimnal Action
) No. 07-CR-689-04
VS. )
)
JAMES LENEGAN, )
al so known as “Boo”, )
)
Def endant )
APPEARANCES:

DANI EL A. VELEZ, ESQUI RE
Assi stant United States Attorney
On behalf of the United States of America

MARC |. RICKLES, ESQUI RE
On behal f of Defendant

MEMORANDUM

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on defendant Janes
Lenegan’s Motion to Suppress, which notion was filed May 9, 2008.
The Governnent’s Response in Qpposition to Defendant’s Mdtion to
Suppress Statenents was filed May 15, 2008. On June 10, 2008, |
conducted a hearing on defendant’s notion, and took the notion
and two evidentiary objections under advisenent. For the reasons
that follow, | overrule defendant’s objection to the publication

to the court at the suppression hearing of Governnment Exhibit 3;



sustain defendant’s objection to the entry into evidence at the
suppression hearing of Governnent Exhibit 4; and deny defendant’s
Motion to Suppress his statenents nade at a proffer session.

PROCEDURAL HI STORY

On Novenber 7, 2007, a grand jury charged defendant
Janmes Lenegan with six counts of a forty-one count |ndictnent.
Def endant is one of eleven co-defendants in this case. The
I ndi ctment stens froma series of pharmacy burglaries and
attenpted burglaries which occurred in and around Phil adel phi a,
Pennsyl vani a, including in New Jersey and Del awar e.

Specifically, defendant Lenegan is charged with one
count of conspiracy to burglarize pharmacies, in violation of
18 U.S.C. § 2118(d) (Count One); two counts of pharmacy burglary
and ai ding and abetting thereof, in violation of 18 U S. C
§ 2118(b) (counts Twenty-Three and Twenty-Five); and two counts
of possession with intent to distribute controlled substances and
ai ding and abetting thereof, in violation of 21 U S. C
8§ 841(a)(1) and (b)(1)(C (Counts Twenty-Four and Twenty-Si x).

The Indictnent al so charged defendant Lenegan with one
count of conspiracy to conmt arson, in violation of 18 U S. C
8§ 371 (Count Twenty-Seven). However, by Order dated August 5,
2008, | granted an unopposed notion of the governnent to dism ss
t hat count.

On May 9, 2008, defendant filed a Mdtion to Suppress,

seeking to suppress statenents he nade in the course of a proffer
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sessi on conducted on May 6, 2005. The governnent filed its
response on May 15, 2008. On June 10, 2008, | conducted a
heari ng on defendant’s notion and took the notion, along with two
evidentiary objections, under advisenent. Hence this Menorandum

EVI DENTI ARY OBJECTI ONS

Two defense objections nade at the June 10, 2008
heari ng were taken under advi senent. Defendant objected to
publication to the court at the suppression hearing of Governnent
Exhibit 3 (“G3"), a report prepared by Special Agent Derek
Val gora of the Bureau of Al cohol, Tobacco, Firearns and
Expl osives of the United States Departnent of Justice (“ATF").
The exhibit, which contains the statenent made by defendant at
his May 6, 2005 proffer session, was admtted into evidence at
t he June 10, 2008 hearing in the absence of objection.?

Def endant contends that the contents of his statenent,
as contained within Agent Valgora s report, are not relevant to a
determ nati on of whether the statenent was made voluntarily.

Al t hough defendant did not object to the adm ssion of the
docunent into evidence, he argues that the contents of the

exhi bit should not be published to the court, as factfinder, for

pur poses of deciding the notion to suppress because the exhibit

1 Al t hough defense counsel initially objected to the adm ssion of

CGovernment Exhibit 3 into evidence, the objection was w thdrawn. See
Transcript of Hearing on Pre-Trial Mdtions - Day 2 - Before the Honorable
James Knoll Gardner, United States District Judge, June 10, 2008 (“N.T.”), at
page 92.



is not relevant to the court’s determ nation of voluntariness.

Def endant initially objected to the adm ssion of
Exhibit G 3 on rel evance grounds, but w thdrew his objection
See Footnote 1. In doing so, counsel for defendant expressly
stated that the exhibit is relevant to the suppression hearing.?
| therefore conclude that defendant has conceded the rel evance of
Exhibit G 3.

Def endant does not cite any other applicable rule or
authority in support of his objection to publication of Exhibit
G 3. For exanple, defendant does not argue that the probative
val ue of Governnent Exhibit 3 is outweighed by any danger of
unfair prejudice or confusion, or delay. See Fed.R Evid. 403.

In addition, | find Exhibit G3 to be relevant for the
follow ng reasons.® Exhibit G 3 contains information about the
circunstances of defendant’s proffer session.* Specifically, the
report indicates who was present at the session; where the
session took place; and the timng and circunstances of how the
interview ended. As discussed below in the D scussion section,

this information is relevant to a determ nati on, based on the

2 N.T. 92.
8 “Rel evant evidence” is defined as “evidence having any tendency to
nmake t he exi stence of any fact that is of consequence to the determ nation of
the action nore probable or |ess probable than it would be w thout the

evi dence.” Fed.R Evid. 401.

4 Exhibit G 3 indicates that the proffer session occurred on May 7,

2005. However, based on testinony at the hearing, | conclude that the report
whi ch constitutes Exhibit G3 is a sunmary of the May 6, 2005 proffer session.
N. T. 89-91.
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totality of the circunstances, of whether defendant’s statenents

were made voluntarily. See United States v. Swint, 15 F. 3d 286,

289 (3d Gir. 1994).

Because, as defendant concedes, Exhibit G3 is
rel evant, and because defendant cites no other applicable rule in
support of his objection to publication of the exhibit to the
court, the objection is overrul ed.

Second, | address defendant’s objection to the use and
adm ssion into evidence at the suppression hearing of Governnent
Exhibit 4 (“G4”), an ATF report prepared by Agent Joseph Mangon
regarding the proffer session on May 6, 2005. Defendant argues
that Exhibit G4 was not produced until the day of the hearing
and that governnent counsel had agreed not to use the docunent
agai nst defendant Lenegan in any way. As a result, defendant
objects to the docunent’s receipt into evidence. For the
follow ng reasons, | sustain defendant’s objection.

In his opening statenent at the suppression hearing,
Assistant United States Attorney Daniel A Vélez conceded that
Exhibit G4 is a “late turnover and clearly suppressible.”®
Attorney Vélez stated that Agent Mangoni’s report woul d not be
used agai nst defendant Lenegan “to the extent that there is any
information [in that report] that differs fromthe prior

information he has received”’.® Attorney Vélez reiterated this

5 N T. 4.

6 N T. 4.
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position in response to defendant’s objection, which was nmade
after Attorney Vélez showed the docunent to Agent Mangoni on
di rect exam nati on.

Agent Mangoni testified that G4 represents the only
report he generated as a result of the proffer session on My 6,
2005. Moreover, a limted review of G4 for the sol e purpose of
conparing its contents to the contents of G 3, a report authored
by Agent Valgora as a result of the sane proffer session, reveals
that G4 contains informati on which is not contained within G 3.
The governnment has not established that all of the contents of
G 4 were previously provided to defendant Lenegan in other
docunents. Therefore, | sustain defendant’s objection to the
adm ssion of G4 into evidence.

FACTS

Based on the evidence presented by the parties at the
heari ng before me on June 10, 2008, | find the pertinent facts to
be as foll ows.

Def endant Janes Lenegan is forty years old and did not
graduate from high school. He appears to be in good health.
Prior to the filing of the Indictnent in this case, defendant was

arrested on other matters at |least five tines.

In May 2005, defendant was in state custody at a Bucks
County, Pennsylvania facility. He was represented in that state

crimnal matter by Allan J. Sagot, Esquire. 1In early May 2005,
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in the course of investigating a series of pharmacy burglaries,
Assistant United States Attorney Joseph T. Labrum Il contacted
Attorney Sagot and advi sed himof the governnent’s interest in
conducting a proffer session with defendant. Moreover, federal
prosecutors faxed a copy of the governnent’s standard proffer
letter dated May 4, 2005 to Attorney Sagot.’ Neither defendant
nor his attorney signed the proffer letter and the contents of
the letter were not read to defendant.

On May 6, 2005, federal agents and Attorney Labrum net
wi th defendant Lenegan for a proffer session in a conference room
at the Bucks County District Attorney’s Ofice in Doyl estown,
Pennsyl vani a. Al though prosecutors expected Attorney Sagot to be
in attendance, he was not present. Attorney Labrumcalled
Attorney Sagot and spoke to him by tel ephone. Attorney Sagot
indicated that the proffer session should continue in his
absence, under the terns of the standard proffer letter. At
Attorney Sagot’s request, Attorney Labrumthen gave the tel ephone
t o def endant Lenegan, who spoke to Attorney Sagot.?

After the tel ephone call, Attorney Labrum expl ained to

7 Gover nment Exhibit 1.

8 Def endant testified that he does not renenber speaking wth
Attorney Sagot by tel ephone on May 6, 2005. N. T. 63. However, | credit the

(Footnote 8 conti nued):

(Continuation of footnote 8):

testimony of Attorney Labrum and Detective Kenneth Gol czewski, both of whom
testified that defendant did speak with Attorney Sagot before proceeding with
the proffer session. N T. 20-23, 40, 55.
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def endant the general nature of a proffer session. The terns of
the proffer letter were not read to defendant verbatim However,
Attorney Labrum expl ai ned that any statenents nmade in the course
of the proffer session would not be used agai nst defendant
directly, but could be used as inpeachnent evidence on cross
exam nation.®

Def endant was then questioned by federal agents Derek
Val gora and Joseph Mangoni. Detective Kenneth Gol czewski and
agent Brian Gall agher were also present. The agents were dressed
in casual clothing and did not display their weapons during the
proffer session, which |asted approxi mately an hour. Wen
def endant indicated that he wanted to end the session in order to
eat his lunch, the session concl uded. *°

CONTENTI ONS

Def endant’s Cont enti ons

Def endant contends that although he was aware of the
exi stence of a proffer letter, he did not understand the |egal
and practical consequences of a proffer before engaging in the
proffer session on May 6, 2005. Specifically, defendant avers
t hat because his attorney was not present to advise him
def endant believed the statements he made in the course of the

proffer session could not be used against himat all.

9 N.T. 21-22
10 N. T. 23, 31, 40-41, 51, 56-57; Exhibit G 3
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Def endant further contends that because no Mranda'
war ni ngs were given before the proffer session, any statenents he
made were presunptively involuntary and that no know ng,
voluntary and intelligent waiver was effected. Therefore,
def endant argues that the statenments he made in the course of the
proffer session should be suppressed at trial for all purposes,

i ncl udi ng 1 npeachnent.

Governnent’ s Cont enti ons

The governnment contends that because the interview of
def endant was conducted as a proffer session, prosecutors wll
not seek to introduce defendant’s statenents in its case-in-
chief. However, the governnent asserts that because the
consequences of a proffer session were explained to defendant,
including the fact that any statements nmade by hi mcoul d be used
to inpeach him defendant’s statenents were voluntary and shoul d
not be suppressed for purposes of cross-exam nation.

The governnent argues that a proffer session is, by its
very nature, voluntary because it is an opportunity for the
def endant to convince the governnent that he has information
whi ch woul d assi st the governnment in an investigation or
prosecution. Mreover, the governnent avers that statenents nade
by defendant Lenegan during the proffer session on May 6, 2005

were voluntary in light of the totality of the circunstances,

11
(1966).

Mranda v. Arizona, 384 U S. 436, 86 S. . 1602, 16 L.Ed.2d 694
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regardl ess of whether Mranda warnings were given. Ther ef or e,
t he governnent contends that the statenments can be used for
pur poses of cross-exam nation if defendant testifies
inconsistently at trial.

For the follow ng reasons, | agree with the governnent
and deny defendant’s notion to suppress his statenents.

DI SCUSSI ON

Only voluntary confessions may be admtted into
evidence at a crimmnal trial. The governnent has the burden of
proving, by a preponderance of the evidence, that a confession

was voluntarily given. United States v. Swint, 15 F. 3d 286,

288-289 (3d Cir. 1994). A confession is voluntary when it is the
product of an “essentially free and unconstrai ned choice by its
maker” and is “the product of a rational intellect and a free
will”, and “the [defendant’s] will was not ‘overborne’.” Sw nt,

15 F.3d at 289 (quoting United States ex rel. Hayward v. Johnson,

508 F.2d 322, 326 (3d Cir. 1975).

Courts look to the totality of the circunstances to
determ ne whet her a confession was voluntary. Swnt, 15 F.3d at
289. Although the potential circunstances include the |ength of
the interrogation, its location, its continuity, and the
defendant’s maturity, education, physical condition and nental
health, a particularly crucial elenent is police coercion. |d.
(internal citations omtted). Another elenent may be the failure

of police to advise the defendant of his rights to remain silent
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and to have his counsel present during custodial interrogation.
Id.

Unl ess there is “‘police conduct causally related to
the confession,’” a confession is considered voluntary. Thus, a
court will not hold that a confession was involuntary unless it
finds that it was the product of ‘police overreaching.”” Sw nt,

15 F.3d at 289 (citing Colorado v. Connelly, 479 U S. 157, 164,

107 S.C&t. 515, 520, 93 L.Ed.2d 473, 482 (1986)).

In this case, the parties agree that defendant was not
gi ven M randa warnings before the proffer session. Mranda
war ni ngs protect a custodi al suspect’s Fifth Amendnent right not
to incrimnate hinself without “freely deciding to forego those

rights.” Oegon v. Elstad, 470 U S. 298, 305, 105 S. Ct. 1285,

1291, 84 L.Ed.2d 222, 229 (1985).
Whet her a suspect is in custody depends on whet her,
under the totality of the circunstances, a reasonable person in

his position would feel free to | eave. See Thonpson v. Keohane,

516 U.S. 99, 112, 116 S. . 457, 465, 133 L.Ed.2d 383, 394

(1995). In this case, defendant was in state custody at the tine

of the proffer session. @dven his incarceration, a reasonable

person in defendant’s position would not have felt free to | eave.
Def endant contends that the lack of Mranda warni ngs

renders his statenments presunptively involuntary. Neverthel ess,

statenents made in violation of Mranda can be used for
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i npeachnment purposes despite their inadmssibility in the
prosecution’s case-in-chief so long as they are voluntary.

Oregon v. Hass, 420 U. S. 714, 723, 95 S. Ct. 1215, 1221, 43

L. Ed. 2d 570, 578 (1975); Harris v. New York, 401 U S. 222, 226,

91 S.Ct. 643, 646, 28 L.Ed.2d 1, 5 (1971).

For the follow ng reasons, based on the totality of the
circunstances, | conclude that the governnent has net its burden
of showi ng, by a preponderance of the evidence, that defendant’s
statenents were voluntary and therefore can be used for
i npeachnent regardl ess of whether Mranda warnings were given.

Defendant is forty years old and in apparently good
physi cal and nental health.?!* Defendant does not aver that, at
the tinme of the proffer session on May 6, 2005, he suffered from
any physical or nmental condition that rendered himincapabl e of
maki ng a voluntary statement. However, he testified that on

May 6, 2005, he m stakenly believed he was being taken to the

Bucks County courthouse for the purpose of an appeal hearing and
did not know it was for a proffer session.?®

Al though the proffer session took place at the Bucks
County District Attorney’s Ofice in the Bucks County courthouse,

the session was held in a conference roomw th officers in plain

12 At the hearing on his motion to suppress, defendant testified that

al t hough he did not understand sone issues that were presented in the course
of the hearing, he generally understood the “whole picture” of the pretria
noti ons proceedings. N T. 68-69.

13 N.T. 61.
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clothes. The session |asted only about an hour until the
def endant indicated he wanted to end the session and eat his
[ unch, which he was permtted to do. Therefore, | conclude that
the I ocation and | ength of the session, conmbined with the fact
that the session was term nated at defendant’s request, do not
suggest that the statenents were nmade involuntarily.

Al t hough defendant did not conplete high school, he is
famliar with the crimnal justice system?® Prior to this
I ndi ct nent, defendant was arrested at |east five tinmes and
testified that he went to trial twice, and pled guilty three
times. Defendant does not explain on what basis he believed he
was being taken to the courthouse for an “appeal hearing”.
Nevert hel ess, upon his arrival at the Bucks County District
Attorney’'s Ofice, it would have been clear to defendant that the
proffer session in the conference roomwas not a hearing.
Therefore, | conclude that defendant’s education level, maturity,
and experience weigh in favor of a determ nation that defendant
participated in the proffer session voluntarily.

Moreover, | conclude that statenents defendant nade
during the proffer session were not the product of “police
overreaching” and there was no police coercion. See Sw nt,

15 F. 3d at 289. Because the purpose of a proffer session is to

14 See Clewis v. State of Texas, 386 U.S. 707, 712, 87 S.Ct. 1338,
1341, 18 L.Ed.2d 423, 428 (1967), which held a statenent was involuntary where
def endant had a fifth-grade education and no prior involverment with the |egal
system
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permt the defendant to offer information that will be helpful to
the governnent in investigation or prosecution, it is, by its
nature, a voluntary interview. The federal agents present were
dressed in street clothes and did not display their weapons
during the session.

To the extent defendant initially may have been
confused about the nature of the neeting, such confusion was not
the result of police coercion at the session. See Swint, 15 F. 3d
at 290 (concluding that the governnent’s m sl eading and coercive
conduct caused defendant’s confusion about a proffer session,
“depriving himof the ability to make a free and unconstrai ned
choi ce about whether to nmake a statenent to the federal agents”).

On the contrary, governnent agents sought to ensure
t hat defendant Lenegan was not w thout the benefit of counsel.
When he | earned that Attorney Sagot was not present at the
proffer session, Assistant United States Attorney Labrum actively
attenpted to contact himand arranged for defendant to speak with
Attorney Sagot by tel ephone. The proffer session continued only
after defendant had spoken with his attorney. Therefore, |
conclude that, largely because of Attorney Labrums efforts,
def endant was not w thout the benefit of counsel before
proceeding with the proffer.

Mor eover, Attorney Labrum expl ained the nature of a
proffer session to defendant, including that any statenents nade

coul d be used as inpeachnent evidence, but not in the
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governnment’s case-in-chief. Thereafter, the session continued
and defendant nade statenments. Based on the totality of the
ci rcunstances, | conclude that those statenents are the result of
defendant’s voluntary participation in the proffer session, and
not the result of police coercion.

Finally, | address defendant’s argunent that the
agents’ failure to give Mranda warnings is relevant to a
determ nation of whether his statenents were nade voluntarily.
Def endant’s notion to suppress and acconpanyi ng nenorandum of | aw
argue that defendant was “denied the benefit of counsel during
the custodial interrogation” and, as a result, m stakenly
believed that his statenents could not be used agai nst him at
all. (Defendant’s notion at paragraph 8.) As discussed above,
however, | find that defendant was not w thout the benefit of
counsel because he spoke to his attorney by tel ephone before

proceeding with the proffer session. Mreover, the nature of the

proffer session was explained to defendant before proceeding with
the proffer.

In this case, defendant was in state custody at the
time of the proffer session and would not have felt free to | eave

the session. See Thonpson, 516 U.S. at 112, 116 S.C. at 465,

133 L. Ed.2d at 394. Nevertheless, even if M randa warni ngs
shoul d have been given, defendant’s statenents are adm ssi ble on

cross-exam nation. Statenents made in violation of Mranda can
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be used for inpeachnent purposes despite their inadmssibility in
the prosecution’s case-in-chief so long as they are voluntary.

Oreqgon v. Hass, 420 U. S. 714, 723, 95 S. Ct. 1215, 1221, 43

L. Ed. 2d 570, 578 (1975); Harris v. New York, 401 U S. 222, 226,

91 S.Ct. 643, 646, 28 L.Ed.2d 1, 5 (1971).

Here, the governnment agrees that statenents made by the
defendant will be used only for the purpose of inpeachnent should
the defendant testify inconsistently at trial and not in the
governnment’s case-in-chief. Because, as discussed above, | find
t hat defendant voluntarily participated in the proffer session
after speaking with his attorney by tel ephone, | conclude that
the statenments may be used for inpeachnent regardl ess of whether
M randa warni ngs were, or should have been, given.

CONCLUSI ON

For all the foregoing reasons, | overrule defendant’s
objection to the publication to the court of Governnment Exhibit 3
and sustain defendant’s objection to the entry into evidence of
Government Exhibit 4. Mreover, | conclude that statenents nade
by defendant at the proffer session on May 6, 2005 were vol untary
and may be used as inpeachnment evidence. Accordingly,

defendant’s Motion to Suppress is denied.
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