IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFREY ALAN LEVI N
Plaintiff, : CIVIL ACTI ON
v. : No. 05-5172

TRANSAMERI CA OCCl DENTAL LI FE
| NSURANCE COVPANY

Def endant /
Third Party Plaintiff,

V.
SHEI LA YELSON

Third Party Def endant.

MVEMORANDUM AND ORDER

Joyner, J. August 20, 2008

Presently before this Court is Defendant Transanerica
Cccidental Life Insurance Conpany’s (“Transanerica”) and Third
Party Defendant Sheila Yelson's Joint Mdtion for Sunmary Judgnent
(D. Mot.) (Doc. No. 30), Plaintiff Jeffrey Levin's (“Levin”)
Response (“P. Resp.”) (Doc. No. 33), Defendant’s and Third Party
Defendant’s Reply (“D. Rep.”) (Doc. No. 37) and Plaintiff’s Sur-
Reply (“D. S.Rep.”) (Doc. No. 40). For the reasons set forth
bel ow, the Court GRANTS Defendant’s and Third Part Defendant’s

nmot i on.



BACKGROUND

Jeffrey Levin clains that he is entitled to a fifty percent
share of an insurance benefit on a last to die |life insurance
policy (“the Policy”) issued by Transanerica to his parents,
Leonard and Marjorie Levin. Leonard Levin, the |ast of the
i nsureds, died in 2004.

At the tinme the Policy was issued in August 1990,
Plaintiff’s sister, Sheila Yel son, was the sole owner and
beneficiary of the Policy. 1In the years following the initial
i ssuance of the Policy, Transanerica received several forns
altering the status of the owners and beneficiaries of the
Pol i cy.

On Novenber 5, 1990, Transanerica received a change of
beneficiary formpurporting to designate the beneficiaries under
the Policy to be Sheila Yel son and Jeffrey Levin in equal
anounts. Then, on February 14, 1991, Transanerica received a
change of ownership formpurporting to transfer the ownership of
the Policy to Jeffrey Levin. The follow ng day, Transanerica
received a revised change of beneficiary formpurporting to
designate Jeffrey Levin as the sole primary beneficiary and
Sheila Yel son as the contingent beneficiary.

On April 11, 1991, Transanerica received anot her change of
beneficiary formpurporting to designate Jeffrey Levin and Sheil a

Yel son as equal beneficiaries. Later that nonth, on April 30,



Transaneri ca recei ved a change of ownership formpurporting to
designate Jeffrey Levin and Sheila Yel son as co-owners of the
Pol i cy.

Then, on Decenber 3, 2001, Transanerica received a change of
beneficiary form purporting to designate Sheila Yel son as the
primry beneficiary of the Policy and her husband, M chael
Yel son, as the contingent beneficiary.

On April 3, 2002, Transanerica received a change of
ownership form purporting to change the owner of the Policy from
Shelia Yelson to Leonard Levin, her father. Transanerica
responded to the change of ownership formby letter dated June 3,
2002, requesting that Sheila Yel son print her name on the
owner ship change form correct her social security nunber and
initial the changes. Sheila Yelson did not submt the
corrections to the April 3, 2002 change of ownership form

Transanerica recei ved a final change of beneficiary form
dated January 8, 2003 purporting to change the beneficiary
designation to Sheila Yelson as the primary beneficiary, M chael
Yel son as the contingent beneficiary and Sheila Yelson’s children
as sub-contingent beneficiaries.

Foll owi ng the death of her father, Sheila Yel son submtted a
claimfor benefits to Transanerica on January 10, 2004. On
January 17, 2004, Sheila Yelson notified Transanerica of a

possi bl e conpeting claimby her father’s second w fe.



Transaneri ca Seni or Cl ai ns Exam ner Deborah Fields was the clains
exam ner assigned to the Policy. Janmes Smth, an experienced
clains consultant, additionally reviewed the claimand assessed

t he proper owner and beneficiary under the Policy.

By letter dated February 2, 2004, Transanerica advi sed
Ms. Yelson that her life insurance proceeds had been approved for
paynent and that the Policy benefit of $1 million dollars would
be paid to her in full.

Transanerica received a letter dated May 14, 2004 advi sing
the conpany of Plaintiff’s claimto the insurance proceeds. By
letter dated June 4, 2004, Ms. Fields responded to Plaintiff’s
attorney and advised himthat the death benefit had been pai d.

Plaintiff subsequently filed the instant action agai nst
Transanmerica in Septenber 2005 al |l egi ng breach of contract (Count
), breach of fiduciary duty (Count I1), statutory bad faith
(Count I11) and violation of Pennsylvania s Unfair Trade Practice
and Consumer Protection Law (“UTPCPL”) (Count V)

Transaneri ca subsequently joined Sheila Yelson in the action
as a Third Party Defendant.

Def endant Transanerica and Third Party Defendant Sheil a
Yel son argue that two docunents, dated Novenber 5, 1990 and
February 14, 1991 purporting to alter the beneficiary and
owner shi p designations under the Policy, were forged. As a

result, Plaintiff is not entitled to a share of the benefit as he



cl ai rs because he was neither a | egal owner or beneficiary under
the Policy. They have noved for summary judgnment on all of

Plaintiff's clains.

STANDARD OF REVI EW

It is recognized that the underlying purpose of summary
judgnent is to avoid a pointless trial in cases where it is

unnecessary and woul d only cause del ay and expense. Goodnan V.

Mead Johnson & Co., 534 F.2d 566, 573 (3d Cr. 1976). Sunmary

judgnent is proper “if there is no genuine issue as to any

material fact and the noving party is entitled to judgnent as a

matter of law” Fed. R Gv. P. 56(c). An issue is genuine only
if there is sufficient evidentiary basis on which a reasonabl e
jury could find for the non-noving party, and a factual dispute
is mterial only if it mght affect the outcone of the suit under

governing |law. Kaucher v. County of Bucks, 455 F.3d 418, 423 (3d

Cir. 2006), citing Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). If the non-noving party bears the burden of
persuasion at trial, “the noving party may neet its burden on
summary judgnent by showi ng that the nonnoving party’s evidence
is insufficient to carry that burden.” [d., quoting Wetzel v.
Tucker, 139 F.3d 380, 383 n. 2 (3d Cr. 1998). In conducting our
review, we view the record in the |ight nost favorable to the
non-novi ng party and draw all reasonable inferences in that

party’'s favor. See N cini v. Mrra, 212 F. 3d 798, 806 (3d Gr
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2000). However, there nust be nore than a “nere scintilla” of
evi dence in support of the non-noving party’s position to survive

the summary judgnent stage. Anderson, 477 U. S. at 252.

Dl SCUSS| ON

A Breach of Contract

Plaintiff clainms that Transanerica “breached its obligation
to Plaintiff and has failed to pay him $500, 000. 00, interest on
said amount, and such other entitlenents as Plaintiff may have
under Policy #92316726 foll ow ng the death of Leonard S. Levin”
because Plaintiff is both an owner and primary beneficiary of the
life insurance Policy at issue. (Pl. Conpl. at Y 32, 33).
Transanmerica argues that Plaintiff has presented i nadequate
evidence to sustain a cause of action for breach of contract.

In order to state a claimfor breach of contract under
Pennsyl vania law, a plaintiff nust allege: (1) the existence of a
contract, including its essential terns, (2) a breach of a duty
i nposed by the contract[,] and (3) resultant damages. Chentech

Int’l Inc. v. Chemical Injection Technol ogies, Inc., No. 06-3345,

2007 U. S. App. LEXIS 21697 at *4-*5 (3d Cr. Sept. 10, 2007),

quoting Ware v. Rodale Press, Inc., 322 F.3d 218, 225 (3d Cr

2003) (quoting CoreStates Bank, N.A v. Cutillo, 1999 PA Super

14, 723 A 2d 1053, 1058 (Pa. Super. C. 1999)). For a contract
to be enforceable, the nature and extent of the nutual
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obligations nust be certain and the parties nust have agreed on

the material and necessary details of their bargain. Lackner v.

d osser, 892 A 2d 21 (Pa. Super. 2006), citing Peck v. Del aware

County Board of Prison |Inspectors, 572 Pa. 249, 260, 814 A. 2d

185, 191 (2002).

Wi | e Def endants have set forth material facts suggesting
that the Novenber 5, 1990 and February 14, 1991 owner and
beneficiary fornms were forged, Plaintiff has failed to present
any meani ngful evidence suggesting that they are authentic.
Because Plaintiff has failed to neet the threshold requirenent in
order to prove a breach of contract claim (that a contract
exi sted between the parties), his claimfails as a matter of |aw.

Shortly after Plaintiff comenced this lawsuit, Transanerica
retained a forensic docunent exam ner with over thirty years
experience to conduct an analysis of the handwiting on all of
t he change of beneficiary and ownership fornms which had been
submtted to the conpany in the years preceding Leonard Levin's
death. The forensic expert, Janes Steffen, concluded that it was
“probabl e” that the Novenber 5, 1990 form had been forged and
“hi ghly probable” that the February 14, 1991 form had been
forged. (PI. Mot. at Ex. 48). M. Steffen’s independent
findi ngs supported Janmes Smith's earlier conclusion that Sheila
Yel son had not signed the forns and that owner and beneficiary

status had not been legally transferred to her brother.



Plaintiff, on the other hand, has failed to provi de evidence
contradicting the findings of Transanerica' s expert. |Instead, he
offers immterial evidence which fails to establish a genuine
factual dispute.

For exanple, Plaintiff clains that all change of ownership
and beneficiary forns submtted to Transanerica in the years
preceding his father’'s death were signed and wi tnessed by Merle
Fasnaugh, a former agent of Transanerica s. Therefore,
Transaneri ca necessarily authenticated each signature at the tine
it was executed and submtted to the conpany. However, M.
Fasnaugh testified at his deposition that he never net or spoke
with Plaintiff or Ms. Yelson. (Def. Mdt. at Exh. 50).
Plaintiff’s argunment that M. Fasnaugh’ s signature authenticates
Ms. Yelson's signature on the forns at issue i s unpersuasive.

M . Fasnaugh’s testinony that he never net Ms. Yel son speaks
directly to his inability to authenticate her signature on those
forms. Further, as Defendant aptly points out, “that the change
forms at issue may bear witness the signature of Transanerica's
former representative does not negate their existence as clear
forgeries, nor does it sonmehow render Transanerica |liable on the
basi s of uncontrovertibly forged docunents.” (Pl. Mt. at 18).
Plaintiff has not directed the court’s attention to any case | aw
suggesting that an insurance agent’s signature on a change of

ownership or beneficiary formnecessarily authenticates an



al | eged forged docunent.

Plaintiff additionally clains that a letter sent by M.

Yel son’s attorney, Richard L. Gerson, in Cctober 2000 to
Transanerica advising the conpany of a possible inproper attenpt
to change the ownership and beneficiary designations under the
Policy proves that Ms. Yelson (and her attorney) believed that
Plaintiff was a co-owner and co-beneficiary of the Policy. As
proof, Plaintiff directs the court’s attention to the subject
line of the letter wherein M. Gerson identifies Ms. Yelson and
Plaintff as a co-owners and beneficiaries of the Policy.

We disagree with Plaintiff that this letter is of materi al
significance. While the letter m ght have expressed M. Cerson’s
subj ective understanding of the Policy at that tine, it does not
aut henticate the actual signatures on the change forns. As
Plaintiff is aware, the terns of the insurance Policy
specifically stated that: “[a]ll owners of policies issued by
Transanerica are required to execute beneficiary designation
forms in order to cancel a prior beneficiary designation and to
effect a new beneficiary designation.” (Def. Mt. at Exh. 1; Pl.
Mot. at 17). Plaintiff has failed to explain howthe letter
addresses the central issue which Plaintiff nust prove in this
case -- that the fornms were not forged.

Furthernore, M. Gerson sent another letter to Transanerica

in June 2002 inform ng the conpany that an April 3, 2002 form had



been forged. (Def. M. at Exh. 15). The letter specifically
stated that Ms. Yelson was the sole owner and beneficiary of the
Policy, further undermning Plaintiff’s argunent that M.
Gerson’s earlier letter is somehow material evidence which
supports his claim 1d.

Lastly, Plaintiff attenpts to bolster his argunent that the
forms were authentic and that a contract existed between the
parties by questioning the validity of the conclusions reached by
Def endant’ s handwiting expert and Janes Smth, Transamerica s
agent who reviewed and processed Ms. Yelson’s insurance benefit
claim (Pl. S.Rep. at 3). Certainly, Plaintiff has the right to
question the reliability of the qualifications and concl usi ons
rendered by Plaintiff’'s expert. However, nerely asserting those
clains without any countervailing evidence that the signatures
were, in fact, authentic, falls woefully short of satisfying
Plaintiff’s burden of proof.

A review of the record and the subm ssions of the parties
denonstrates that Transanerica has presented uncontroverted
evidence that the forns at issue purporting to convey ownership
and beneficiary status to Plaintiff were forged, and thus, void.?
The Third Circuit has previously held that a court, on a notion

for summary judgnment, may deci de whether the evidence is “so one

Y'n Pennsyl vania, a docunent that is forged or made without
authority of the individual, is inoperative. See, e.qg. Johnson v.
First Nat’'l Bank of Beaver Falls, 81 A 2d 95, 96 (Pa. 1951).
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sided that one party nust prevail as a matter of |aw Ni eves v.

Hess Gl Virgin Islands Corp., 819 F.2d 1237, 152 (3d Cr

1987) (quoti ng Anderson v. Liberty Lobby, Inc., 477 U S. 242

(1986) (holding that a plaintiff’s bald allegation of a forgery
did not raise a genuine issue of material fact sufficient to
precl ude summary judgnent.)) Here, the evidence that Plaintiff
has presented would not allow a reasonable jury to conclude that
he becane a co-owner and co-beneficiary of the Policy giving rise
to a contract between Plaintiff and Transanerica.

Thus, Count | of Plaintiff’s Conplaint alleging breach of

contract is dism ssed as a matter of | aw

B. Breach of Fiduciary Duty

We agree with Defendants that Plaintiff has no standing to
assert a breach of fiduciary claimbecause there is insufficient
evidence to denonstrate that he is either a contractual owner or
beneficiary under the Policy. Plaintiff, in arguing that
Transanerica breached its fiduciary duty, necessarily assunes
that he has established that a contractual rel ationship existed
between the parties. However, as discussed above, the record
fails to support such a claim

However, assum ng arguendo that Plaintiff had presented
evi dence sufficient to support his claimthat a contract existed
between the parties, he has failed to adequately denonstrate that

Transanerica owed hima fiduciary duty and, if so, that the
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conpany breached its duty.

Plaintiff explains that his breach of fiduciary claim
agai nst Transanerica is “grounded upon Plaintiff’s reliance on
Transanerica to conduct itself in a proper fashion, to make
proper paynents to beneficiaries, to properly and tinely advise
owners and beneficiaries of any and all changes and/or purported
changes affecting the rights of ownership or beneficiary
designation and of their rights, including, inter alia, their
rights to insurance proceeds as Transanerica maintained in its
sol e possession all appropriate ownership and beneficiary
designation fornms.” (Pl. Resp. at 44).

CGeneral ly, under Pennsylvania law, there is no conmon | aw
tort for breach of fiduciary duty against an insurer. See e.d.

Wod v. All-State Ins. Co., 1996 W. 637832 at *2 (E.D. Pa. 1996).

A fiduciary relationship between an insurer and the owner of a

Policy only arises in limted circunstances. See Connecti cut

|ndem Co. v. Markman, 1993 W 304056 at *5 (E.D. Pa.

1993) (hol di ng that an insurance conpany may forma fiduciary
relationship when it “asserts a stated right under the Policy to
handl e all clains against the insured.”)?

In the instant case, Plaintiff has not set forth a | egal

2Simlarly, life insurance conpani es generally have no fiduciary
obligation to beneficiaries of life insurance policies as their
relationship is solely a matter of contract. See Benefit Trust Life
Ins. Co. v. Union Nat’l Bank of Pittsburgh, 776 F.2d 1174, 1177 (3d
Cr. 1985).
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basis for the inposition of a fiduciary duty upon Transaneri ca.
Even if Plainitff had established a | egal basis with which to

i npose a fiduciary duty upon the conpany, he fails to denonstrate
that Transanerica breached any duty. Transanerica undertook an
investigation to determ ne the proper beneficiary of the Policy
prior to paying the entire death benefit to Ms. Yelson. Oher

t han i mpugni ng the qualifications of James Smth, Plaintiff has
not set forth material facts denonstrating otherw se.

Plaintiff’s additional argunent that Transamerica breached
its fiduciary duty by refusing to “provide Plaintiff with
appropriate ownership and designation fornms until nultiple
| etters demandi ng sanme together with tel ephone conversations
requesting same were made and it was only follow ng the continued
i nsistence of Plaintiff and his counsel that Defendant on or
about Septenber 16, 2005 provided said materials to Plaintiff
t hrough his counsel” is unsupported by the record and w t hout
merit under the sane anal ysis.

Because Plaintiff has failed to denonstrate that genuine
i ssues of fact exist regarding this claim we grant Defendant and
Third Party Defendant sumrmary judgnment as a matter of |aw on

Count 1l of Plaintiff’s conplaint.

13



C. Bad Faith C aim

Plaintiff clainms that Transanmerica acted in bad faith, in
violation of 42 Pa. C.S.A 8 8371 by, inter alia, failing to
properly provide Plaintiff with copies of relevant insurance
docunent ati on and w t hhol di ng noni es due Plaintiff pursuant to
the insurance Policy. (PlI. Conpl. at 9 38-40).

Based upon our review of the record and Plaintiff’s
subm ssions, we find that he has failed to raise material facts
t hat suggest Transanerica acted in bad faith.

The el enments of a statutory cause of action for bad faith in
an insurance related action are as follows: (1) the insurer
| acked a reasonabl e basis for denying benefits; and (2) the
i nsurer knew or recklessly disregarded its |ack of reasonable

basis in denying the claim Terletsky v. Prudential Prop. & Cas.

Ins. Co., 649 A 2d 680, 688 (1994).
The Third Circuit has previously held that a defendant is
entitled to sunmary judgenent if he has denonstrated a

“reasonabl e basis” for its conduct. In Horowitz v. Federal

Kenper Life Assurance Co., 57 F.3d 300, 307-8 (3d Cr. 1995), the

court upheld the finding of the district court that an insurance
conpany had a reasonabl e basis for denying the plaintiff’s claim
and that anple grounds for its allegations of fraud exi sted.

| ndeed, an allegation of bad faith nust be proven by clear and

convincing evidence. U.S. Fire Ins. Co. v. Royal Ins. Co., 759
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F.2d 306, 309 (3d Cir. 1985).

Here, Plaintiff essentially argues that Transanerica’s
investigation into the proper owner and beneficiary of the
i nsurance Policy was reckless and its decision to allocate the
life insurance benefit to Ms. Yelson | acked a reasonabl e basi s.
W di sagree.

In order to determ ne whether an insurer acted in bad faith
in conducting an investigation into whether an insured was
entitled to benefits, courts have | ooked to the follow ng:

Judges of this court have held that an insurance
conpany’s substantial and thorough investigation of an
insurance claim formng the basis of a conpany’s
refusal to make or continue making benefit paynents,
establ i shes a reasonabl e basis that defeats a bad faith
claim..To defeat a bad faith claim the insurance
conpany need not show that the process used to reach
its conclusion was flawl ess or that its investigatory
met hods elimnated possibilities at odds with its
conclusion. Rather, an insurance conpany sinply nust
show that it conducted a review or investigation
sufficiently thorough to yield a reasonabl e foundati on
for its action.

Mann v. UNUM Life Ins. Co. of Anmerica, 2003 WL 22917545 at *7

(E.D. Pa. 2003).

Transanerica has set forth sufficient evidence denonstrating
that it took reasonable steps to determ ne the proper beneficiary
of the Iife insurance Policy before paying the entire benefit to
Ms. Yelson. Plaintiff argues that James Smith's | ack of
qualifications as a handwiting expert precluded himfrom

properly assessing the validity of the signatures on the change
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forms. M. Smth testified at | ength, however, that he reached
hi s concl usi on based upon a thorough review of the file, a
conpari son of the docunents and his substantial experience in the
i ndustry. Defendant argues that M. Smith was particularly
careful because Ms. Yel son had alerted the conpany of a possible
chall enge to the benefit by her late father’'s second wife. (Def.
Mt. at 28). Plaintiff has failed to denonstrate how
Transanerica s determ nati on was unreasonabl e under the standard
set forth in Mann.

Furthernore, we agree with Transanerica that Plaintiff’s bad
faith claimis particularly weak in light of the facts of this
case. Transanerica did not refuse to pay an insurance benefit in
order to serve its own self interest. |In fact, the conpany paid
the entire $1 million Policy benefit to Ms. Yelson. As a result,
Plaintiff has failed to show that he can denonstrate, by clear
and convinci ng evidence, that Transanerica acted unreasonably
before or after paying the death benefit to Ms. Yel son, giving
rise to a claimfor bad faith. Accordingly, we grant Defendant
and Third Party Defendant summary judgnent on Count |11l of

Plaintiff’s conplaint.

D. Unfair Trade Practices and Consuner Protection Law
Lastly, Plaintiff clains that he is entitled to relief under
t he UTPCPL because Transanerica failed to conduct a reasonabl e

and pronpt investigation into Plaintiff’'s entitlenent to receive
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i nsurance benefits followng his father’s death.

In order to prove comon | aw fraud under the UTPCPL, a
plaintiff nmust show (1) a material m srepresentation of an
existing fact; (2) scienter; (3) justifiable reliance on the

m srepresentation; and (4) danmages. Sponaugle v. First Union

Mortg. Corp., 40 Fed. Appx. 715, 718 (3d Cr. 2002). “A

plaintiff can plead scienter by alleging facts establishing a
nmotive and an opportunity to conmt fraud, or by setting forth
facts that constitute circunstantial evidence of either reckless

or consci ous behavior.” Berckeley Inv. Goup, Ltd. v. Colkitt,

455 F. 3d 195, 216 (2006) (citations omtted).

We agree with Defendants that Plaintiff |acks standing to
assert a clai munder the UTPCPL because he was not a purchaser of
the insurance Policy as is required by the statute. The UTPCPL
clearly states that clains may be brought by a “person who
purchases or | eases goods and services.” 73 P.S. 8§ 201-9.2(a).
Thus, only the purchaser of an insurance Policy can assert a

cl ai magainst an insurer under this statute. See e.qg. Gem ni

Physi cal Therapy and Rehabilitation, Inc. v. State Farm Mut. Auto

Ins. Co., 40 F.3d 63,65 (3d Cir. 1994).

It is uncontested that Sheila Yel son was the sol e owner of
the Policy at the tinme of its issuance in August 1990. M. Levin
does not assert that he ever paid the premuns on the Policy and

has presented insufficient evidence that this status ever
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changed. Furthernore, Plaintiff is not entitled to relief under
the UTPCPL because it does not provide a cause of action for bad
faith conduct based upon an insurance conpany's refusal to pay a

claim See Gordon v. Pennsylvania Blue Shield, 548 A 2d 600, 604

(Pa. Super 1988)(“The all eged inproper refusal to [pay insurance
proceeds] does not constitute actionable m sfeasance [but nerely
nonf easance]. Nonfeasance alone is not sufficient to raise a
clai mpursuant to the Unfair Trade Practices and Consuner
Protection Law. ")

Because Plaintiff |lacks standing to assert this claimunder
the UTPCPL and has failed to denonstrate m sfeasance on the part
of Transamerica, his claimis denied as a matter of |aw and
Def endant and Third Party Defendant are entitled to summary

judgnment on Count IV of Plaintiff’s conplaint.

E. Concl usi on
For all of the reasons set forth above, Defendant’'s and
Third Party Defendant’s Mtion for Summary Judgnment i s GRANTED

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JEFFREY ALAN LEVI N
Plaintiff, : CIVIL ACTI ON
v. : No. 05-5172

TRANSAMERI CA OCCl DENTAL LI FE
| NSURANCE COVPANY

Def endant /
Third Party Plaintiff,

V.
SHEI LA YELSON

Third Party Def endant.
ORDER

AND NOW this 20t h day of August, 2008, upon
consi deration of Defendant’s and Third Party Defendant’s Joint
Motion for Sunmary Judgnent, and the responses thereto, for the
reasons stated in the acconpanyi ng nmenorandum it is hereby
ORDERED t hat the Mdtion is GRANTED. Judgnent as a matter of |aw
is hereby ENTERED in favor of Defendant on all of Plaintiff’s

cl ai ms.

BY THE COURT:



s/J. Curtis Joyner

J. CURTIS JOYNER, J.



