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Bartle, C. J. August 22, 2008
Before the court is the notion of Carol Meeker ("Ms.
Meeker™) for an order directing the AHP Settl enent Trust
("Trust") to accept her echocardiogramtape. M. Meeker clains
that she tinmely submtted her echocardi ogramtape as required by
t he Seventh Amendnent to the Nationw de Cl ass Action Settlenent
Agreenent with Weth! ("Settlenment Agreenment”). |In the
alternative, Ms. Meeker asserts that even if she did not tinely
submit her echocardi ogram tape, excusabl e neglect exists, and she
shoul d be allowed to submt her echocardi ogramtape beyond the
appl i cabl e deadline. Weth, however, naintains that the Trust

did not tinely receive Ms. Meeker's echocardi ogramtape and t hat

1. Prior to March 11, 2002, Weth was known as Anerican Hone
Product s Cor porati on.



no excusabl e neglect exists to justify the | ate subm ssion of
such t ape.
I .

On April 26, 2007, Ms. Meeker filed the notion that is
presently before us. According to Ms. Meeker's notion and
acconpanyi ng exhibits, on April 29, 2003, she submtted a
conpl eted Blue Form? Gray Form echocardi ogram tape
echocardi ogramresults, and pharmacy and/or medical records. 1In
or around March 2007, Ms. Meeker |earned that the Trust
consi dered her claimdeficient because the Trust had not received
a copy of the echocardi ogramtape that corresponded to her G ay
Form Upon | earning of the deficiency, on March 26, 2007, M.
Meeker forwarded to the Trust a copy of the echocardi ogramtape.
By letter dated April 13, 2007, the Trust denied Ms. Meeker's
claimfor Category Two benefits® because the echocardi ogramtape
was submtted after the Decenber 16, 2006 deadl i ne.

Weth nmaintains the Trust first received a copy of M.
Meeker's echocardi ogramtape on April 2, 2007. In support, Weth
has submtted a declaration from Deni se Kankowski, Director of
Clainms of the Trust, dated May 11, 2007. Ms. Kankowski avers
that a review of the Trust's electronic database and the Trust's

el ectronic records of docunents received on May 5, 2003, reveals

2. Many of the forns used in adm nistration of the Settl enent
Agreenent are commonly referred to by col or.

3. The Seventh Anendnent provides that Category Two O ass
Menbers "shall be entitled to receive a 'Category Two Paynent' of
$2,000 fromthe Trust." Seventh Anendrment 8 VIII.A 1.
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that the Trust did not receive an echocardi ogramtape with M.
Meeker's April 29, 2003 subm ssion. See Kankowski Decl. at { 6,
attached to Weth's Response. Weth also nmaintains that on

July 5, 2006, the Trust sent Ms. Meeker a deficiency notice
inform ng her that it had not received a copy of the

echocardi ogram tape that corresponded to her Gay Form See id.
at 1 7. The notice further stated that the Trust sent M.
Meeker's attorney a letter explaining that her claimfor Category
Two benefits could not be processed because it had not received a
copy of her echocardiogramtape. The letter sent to Ms. Meeker's
attorney was properly addressed and was not returned to the Trust
as undeliverable. |d.

In reply, Ms. Meeker submts that the echocardi ogram
tape that corresponded to her Gray Formwas included with her
April 29, 2003 submi ssion. M. Meeker has submtted an affidavit
from Cheryl Lang, a forner enployee of the Shannon Law Fi rm who
served as a paralegal on Ms. Meeker's file, dated May 18, 2007.
Ms. Lang avers that it was the Shannon Law Firmls practice in
2003 to include the respective echocardi ogramtape with each
submi ssion. M. Lang also avers that "[i]f [she] had omitted the
tape i nadvertently, it would have been in the file." See Lang
Decl. at | 2-3, attached to Ms. Meeker's Reply.

In addition, Ms. Meeker denies receiving any
notification fromthe Trust that her subm ssion was deficient.
See id. at 1 5. M. Lang also averred that during her tine at

t he Shannon Law Firm she "handl ed deficiency letters fromthe
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Trust” and that she "would not have intentionally ignored any
such letter.” 1d. Finally, M. Meeker suggests that it is
possi bl e that the echocardi ogramtape she submtted was | ogged by
the Trust as pertaining to another clai mbecause the package sent
to the Trust contai ned "docunents and things" for nultiple
claimants. See id. at 1 6.

In its sur-reply, Weth maintains that the Trust did
not incorrectly mark Ms. Meeker's echocardi ogramtape. In
support, Weth submtted a second declaration from Ms. Kankowski .
Ms. Kankowski avers that a search of the Trust's electronic
dat abase of all subm ssions by claimants represented by the
Shannon Law Firm and received by the Trust on or about My 5,
2003 reveal s that the Trust did not receive an echocardi ogram
tape belonging to Ms. Meeker.

.
Under the Seventh Anendnent, C ass Menbers were
eligible to receive Category Two benefits upon subm ssion of the
fol | ow ng:
a. An Echocar di ogram Tape or Disk for the
rel evant Diet Drug Recipient, conducted
after Diet Drug use and by the end of
the Screening Period, and in conpliance
with the Settl enent Agreenent, show ng
FDA Positive regurgitation or MId
Mtral Regurgitation

b. A properly conpleted and signed G een
Form or Gray Form docunenting a
di agnosis of FDA Positive regurgitation

or MId Mtral Regurgitation based upon
such Echocardi ogram and



C. Proof of Diet Drug use in accordance
with section VI.C. 2.d of the Settl enent
Agr eenent .

Seventh Amendnent § VIII.B. 3. Cdaimants were required to submt
these materials within seven nonths after the date of Final
Judi ci al Approval of the Seventh Anmendment, or Decenber 16, 2006.
See id. The Seventh Amendnent further provides that:

If a Diet Drug Recipient fails tinely to

conply with the notice fromthe Trust sent

under Section VII1.B.3, the Trust shall have

no further obligation to process the D et

Drug Recipient's claimfor a Category Two

Paynment, and that Diet Drug Recipient's claim

for this benefit shall be extinguished.
ld. at § VI1I.B.5.

Pursuant to the Seventh Amendnment, a notice was sent to
"all C ass Menbers who have ever registered or purported to
register with the Trust or who have submtted any type of formto
the Trust ... and to all known attorneys representing such C ass
Menmbers ...." 1d. at 8 V.C. 1. The notice infornmed C ass Menbers
and their attorneys that a list of eligible Category Two
clai mants woul d be posted on the Trust's website within thirty
days of Final Judicial Approval. See Part |I of the Oficial
Court Notice: Overview of the Seventh Amendnent to the
Nat i onwi de Cl ass Action Settlenment Agreenent ("Official Court
Notice - Part I"), p. 8. See also Part Il of the Oficial Court
Notice of the Seventh Amendnment to the Nationw de C ass Action
Settlement Agreenent ("Official Court Notice - Part I1"), p. 20;
Seventh Amendnent 8§ VIII.B. 1. Finally, the notice inforned

potential Category Two clainmants that within sixty days of
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recei pt of all the necessary claimmaterials, the Trust would
"either pay [the claimnt] Category Two benefits or let [the
clai mant] know why [her] claimis not eligible for those
benefits.” O ficial Court Notice - Part Il, p. 21. See also
Settlenent Agreenment § VIII.B. 2.

Ms. Meeker contends that she tinely mail ed her Category
Two materials to the Trust but that the Trust m splaced her
echocardi ogram tape. Al though the Trust acknow edges receipt of
t he package containing Ms. Meeker's Category Two claimmaterials,
the Trust denies receiving Ms. Meeker's echocardi ogram t ape.
O her than the affidavit from M. Lang, in which Ms. Lang states
that it was the Shannon Law Firm s practice to submt
echocardi ogram tapes, Ms. Meeker has submtted no proof that she
i ncl uded her echocardiogramtape with her April 29, 2003
subm ssion. On the other hand, the Trust has submtted a
declaration from Ms. Kankowski, in which Ms. Kankowski avers that
a search of the Trust's electronic database reveals that the
Trust did not receive an echocardi ogramtape from Ms. Meeker.
Based on the record before us, we find that Ms. Meeker did not
submt to the Trust by Decenber 16, 2006 an echocardi ogramtape
as required under the Seventh Amendnent.

L1l

The deadl i nes i nposed by the Seventh Amendnent and the
Settl ement Agreenent may be extended if the novant can show his
or her failure to neet the deadlines was due to "excusabl e

neglect.” In In re Orthopedic Bone Screw Prods. Liab. Litiag.
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246 F.3d 315, 323 (3d Cir. 2001), our Court of Appeals reiterated
the Suprene Court's analysis of excusable neglect as set forth in

Pi oneer Inv. Servs. Co. v. Brunswi ck Assocs. Ltd. P ship, 507

U S. 380 (1993). Four factors should be eval uated when deci di ng
whet her excusabl e negl ect exists: (1) the danger of prejudice to
t he nonnmovant; (2) the length of the delay and its potenti al
effect on judicial proceedings; (3) the reason for the delay,

i ncludi ng whether it was within the reasonable control of the
nmovant; and (4) whether the novant acted in good faith. Pioneer,

507 U.S. at 395; Bone Screw, 246 F.3d at 322-23. W shal

di scuss each of these factors in turn.

Under the first prong, we nust consider the danger of
prejudice to Weth should an extension be granted.* Weth argues
that granting Ms. Meeker an extension of the deadline for
subm ssion of Category Two claimmaterials will "open the
fl oodgates” for simlar clains and deny it the finality for which
it bargained in the Seventh Anendnent. The finality provided to
Weth, the Trust and other C ass Menbers by the Settl enment
Agreenent and the Seventh Anmendnent has been of paranount
i mportance throughout the adm nistration of the Settlenent
Agreenment. |If Ms. Meeker's notion were the only one of its kind,
her | ate subm ssion nay pose |little danger of prejudicing the
nonnovants. Ms. Meeker, however, is certainly not alone.

"Al t hough the adm ssion of any particular claimant nay not in

4. The Trust did not file a response to Ms. Meeker's notion.
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itself cause a substantial drain on the Trust, allowing this
claimant to escape the firmdeadlines set forth in the Settlenent
Agreenment ... will surely encourage others to seek the sane
relief.” Pretrial Order No. 3923, at 3 (Sept. 10, 2004).

Second, we mnust consider the length of the delay in
nmeeti ng the subm ssion deadline. The Decenber 16, 2006 deadli ne
by which claimants seeking to obtain Category Two benefits were
required to act was not arbitrary. The deadline was set to give
Cl ass Menbers anple tinme to conplete the necessary fornms and to
submt themto the Trust. The Seventh Anmendnment received final
judicial approval on May 16, 2006. Pursuant to Section VIII.B.1
of the Seventh Amendnment, the Trust posted a Category Two Paynent
Li st as of June 7, 2006. Ms. Meeker, however, did not contact
the Trust to determ ne her status for Category Two benefits until
March 2007, nore than three nonths after the Decenber 16, 2006
deadline. This is not an insignificant amount of tinme. To allow
Ms. Meeker the | engthy extension sought woul d underm ne the
finality of the Settlenment Agreenent and the Sevent h Amendmnent
and open the door to simlarly situated C ass Menbers who
presently are tine-barred.

Third, we nust evaluate the reasons for the delay. M.
Meeker asserts that she tinely submitted the proper materials to
the Trust. To explain why she waited until March 2007, Ms.
Meeker submits that she did not receive the Trust's July 5, 2006
deficiency letter. Even if we were to assune that Ms. Meeker did

not receive the Trust's July 5, 2006 deficiency letter, the
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Sevent h Anendnment notice advised claimants and their counsel that
alist of eligible dass Menbers woul d be posted on the Trust's
official website. The court nust consider whether counsel did
"all he reasonably could to conply with the court-ordered ..
date." Pioneer, 507 U S. at 396. Under the circunstances, we do
not believe that the Shannon Law Firmwas diligent in ensuring
conpliance with the deadline and failure to submt M. Meeker's
echocardi ogramis neither unique nor conpelling. W therefore
find that Ms. Meeker has not provided a valid reason to explain

t he del ay.

Finally, we have no reason to doubt that Ms. Meeker and
her counsel acted in good faith. However, the danger of
prejudi ce to nonnovants and the length of, and reasons for, the
del ay weigh heavily in favor of finding that Ms. Meeker's actions
do not constitute excusable neglect. Accordingly, M. Meeker is
not entitled to an extension of the applicable deadline and she

is out of time to submt an echocardiogramtape to the Trust for

Cat egory Two benefits.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS ) MDL NO. 1203
( PHENTERM NE/ FENFLURAM NE/ )

DEXFENFLURAM NE) PRODUCTS

LI ABI LI TY LI TI GATI ON

TH' S DOCUMENT RELATES TO
SHEI LA BROMWN, et al .
V.
AMERI CAN HOVE PRODUCTS )
CORPCORATI ON ) ClVIL ACTI ON NO. 99-20593

PRETRI AL ORDER NO

AND NOW this 22nd day of August, 2008, for the reasons
stated in the acconmpanyi ng Menorandum it is hereby ORDERED t hat:

(1) the notion of Weth for leave to file a sur-reply
in opposition to notion for court order directing that the AHP
Settlement Trust accept echocardi ogramtape is GRANTED and the
sur-reply submtted as an attachnent thereto is hereby deened to
be FILED, and

(2) the notion of Carol Meeker for court order
directing that the AHP Settl enment Trust accept echocardi ogram
tape i s DEN ED.

BY THE COURT:

[s/ Harvey Bartle 11

C. J.



