IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAE YOUNG CHUNG, et al. ) C VIL ACTI ON
. )
BYONG JIK CHO, et al. : NO. 07-2187

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Bartle, C. J. August 18, 2008

In May, 2007, plaintiffs Pae Young Chung and Suk Chung
filed this lawsuit agai nst defendants Byong Ji k Choi and In Sok
Choi for breach of contract and tortious interference with
contract. W have jurisdiction by virtue of diversity of
citizenship. They seek conpensatory danages of $150, 000, plus
punitive damages and costs. The parties waived their right to a
jury and the case proceeded with a bench trial. W now nmake the
followi ng findings of fact and concl usi ons of | aw.

Def endants Byong Jik Choi and In Sok Choi, who are
domciled in the state of Washington, own real property |ocated
at 35 South 52nd Street, Phil adel phia, Pennsylvania (the
"Property"). In 1999, plaintiffs Pae Young Chung, a United
States citizen, and his wife Suk Chung, a Chinese citizen, both
dom ciled in Pennsylvania, entered into a five-year | ease
agreenent (the "Lease") with defendants under which plaintiffs
woul d own and operate a restaurant, Pete's Eats, on the Property.
In 2004, plaintiffs exercised an option to renew the |ease for a

second term of five years which expires on Cctober 31, 2009.



In early 2006, plaintiffs decided that they wi shed to
sell their business. |In furtherance of this goal, they sought to
secure an agreenent to | ease from defendants that woul d include
rental ternms applicable to a prospective purchaser. Wthout such
an agreenent, plaintiffs thought they would have difficulty
finding a purchaser for the business.

By this time, defendants had authorized their son, Ron
Choi ("Choi"), to nake all decisions involving the Property. 1In
March, 2006, plaintiffs' attorney, Jack M Bernard, EsQ.
("Bernard"), called Ron Choi to negotiate the terns of an
agreenent to | ease. From March, 2006 through May, 2006, after
the initial tel ephone call, Bernard and Choi negoti ated
exclusively via email.

On April 4, 2006, Ron Choi emuiled Bernard as foll ows:

hi jack,

bel ow are the rental ternms that are
acceptable to us should tenant sell his

busi ness.

1. oct 06 to oct 07: $2,300

2. oct 07 to oct 08: $2,500

3. oct 08 to oct 09: $2,700

4. tenant shall remain |iable under the |ease
for at |least 2 years after sal e of business.
Afterward, new tenant shall be solely liable
pl ease call me if you have questions jack.
-ron

On April 20, Bernard submitted a counteroffer to Ron Choi as
foll ows:

1. 1st 3 years of new | ease $2, 300. 00;

2. Next 3 years $2,500. 00;

3. Upon sal e of business; seller will pay

| ump sum of $12,500.00 to | andl ord;

4. Current tenant shall remain |iable on new
| ease for 1.5 years (no change)
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On April 29, Choi sent an enmmil in response to Bernard' s enail of
April 20, stating "all the terns |look fine ...", but added:

let's ook at new tenant's credit report

before we accept the offer in it's [sic]

entirety however.

pl ease email nme your fax nunber so | can fax

you the credit report consent form

Al so, we'd like both the husband and wife's

(new tenant's) name to be on the | ease, as

wel | as any corporation they are using for

t he busi ness.
On May 1, Choi sent an email to Bernard in which he requested
Bernard's fax nunber and asked, "when is the transfer/sale of
business likely to occur?" On May 2, Choi transmitted a docunent
titled "Rental Application for Married Coupl es" to Bernard.

At trial, Ron Choi testified that at the tinme of these
emai | s, he had been under the inpression that plaintiffs had
al ready found a purchaser for the business and that a deal could
be reached within one to two weeks. Bernard, by contrast,
testified that the negotiations occurred with the understanding
that plaintiffs would have a "reasonabl e period of tinme" to find
a purchaser, which he estimated as extending fromsix to ei ghteen
months fromthe date of Choi's email of May 2, 2006. The parties
agree that at no point did they discuss a limt on plaintiffs’
time to find a purchaser for whomthese rental terns woul d
potentially apply.

In any event, Ron Choi did not receive a response to

his emails of April 29, May 1, and May 2, 2006 until over a year

later. In May, 2007, plaintiffs finally |ocated a prospective



pur chaser for the business and entered into an asset purchase
agreenent under which plaintiffs would sell the business to the
purchaser for $150,000.00, with the applicable | ease terns being
those set forth in Bernard's email of April 20, 2006. Cerard
McConeghy, Esq., the attorney for the prospective purchaser, then
contacted Choi by tel ephone to advise himof the agreenent. Choi
sent a rental application to McConeghy whi ch was conpl eted by the
prospective purchaser and returned to Choi.

On May 21, 2007, Choi sent McConeghy an email that
st at ed:

we' ve received the financial statement and

exam ned their credit.

during this tinme however, we've inquired

about the market rental in the area. we've

di scovered the nmarket rental to be $3,000. 00

to $3,500. 00.

as such, we are willing to offer $2,700.00

per nonth for the first year, $3,000.00 per

month for the 2nd year, and a 7% i ncrease

each year afterwards for a | ease termof 9

years. this should allow us to catch up to

mar ket value in the near future.
The prospective purchaser was unwilling to follow through with
t he purchase of the Restaurant in |ight of the increased rental
terms. Since that tinme, plaintiffs have been unable to find a
purchaser for the Restaurant and remain tenants on the Property.
Plaintiffs, although not having obtained a fornal appraisal,
assert that their business has drastically decreased in val ue
si nce 2006.

Plaintiffs are now sui ng defendants for breach of

contract. They allege that Ron Choi's email of April 29, 2006



was an acceptance of their offer of April 20, 2006. They assert
that the parties were subject to nutual obligations: defendants
prom sed to | ease the property, at the rates stated in Bernard's
emai |l of April 20, to a creditworthy new tenant in the event that
plaintiffs produced one within a reasonable tinme after Choi's
emai |l of April 29. In return, plaintiffs promsed to pay a |unp
sum of $12,500 at the tine of sale of the Restaurant, and also to
guarantee the new | ease for a period of tine.

Def endants argue that their agent, Ron Choi, never
accepted plaintiffs' offer. 1In the alternative they contend that
the terms of the offer were not sufficiently definite to create
an enforceable contract and that plaintiffs did not find a
prospective purchaser within a reasonable tinme after Choi's emai
of April 29, 2006.

Under Pennsylvania | aw, a breach of contract claim
requires the plaintiff to show "a contract between the parties,
the essential terns of the contract, a breach of a duty under the

contract, and resultant damages.” MDNet, Inc. v. Pharmacia Corp.

147 Fed. Appx. 239, 243 (3d Cir. 2005) (citing Electron Energy

Corp. v. Short, 597 A 2d 175 (Pa. Super. 1991), aff'd, 618 A 2d

395 (Pa. 1993)). "A valid, binding contract exists when the
parti es have manifested an intent to be bound, the terns are
sufficiently definite, and there is consideration.” 1d. (citing

In re Estate of Hall, 731 A 2d 617, 621 (Pa. Super. 1999), appeal

denied, 751 A 2d 191 (Pa. 2000)). The existence of an intent to

contract is a question of fact for the trier-of-fact. Hall, 731
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A . 2d at 621 (citing Yellow Run Coal Co. v. Alma-Elly-Yv M nes,

426 A 2d 1152, 1155 (Pa. Super. 1981)).

W find that defendants did not nmanifest an intent to
enter into a bargain on the terns proposed in plaintiffs' offer
of April 20, 2006. The defendants' agent, Ron Choi, replied to
that email on April 29, 2006 by witing, "let's |ook at new
tenant's credit report before we accept the offer in it's [sic]
entirety however." This statenent, despite expressing an
optimsmthat a deal m ght eventually be reached, explicitly
denied an intent to accept plaintiff's offer without first
passi ng upon the credit of the new tenant. Absent such intent,
the parties did not create a "valid, binding contract.” MDNet,

Inc., 147 Fed. Appx. at 243.

Furt her underscoring our conclusion that Choi did not
intend to accept plaintiffs' offer is the inportance of the major
undefined ternms, nanely, the identity and creditworthiness of the
| essee. Pennsylvania courts have adopted t he Restat enent
(Second) of Contracts 8 33(3), which states that "[t]he fact that
one or nore ternms of a proposed bargain are |eft open or
uncertain may show that a manifestation of intention is not
i ntended to be understood as an offer or as an acceptance.” Reed

v. Pittsburgh Bd. of Public Educ., 862 A 2d 131, 135 (Pa. Commw.

Ct. 2004). Moreover, "[t]he nore inportant the uncertainty, the
stronger the indication is that the parties do not intend to be
bound."” Restatenent (Second) of Contracts 8 33, cm. f. Here,

the identity and credit of the potential | essee was an essenti al
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el enent of the agreenment to | ease given the testinony that other
terms were to be based upon that information. Choi typically
sets the nmonthly rental rates for defendants' properties in
accordance with the | essee's credit by demandi ng a hi gher rent
fromparties whose credit history is either problematic or sinply
not established to his |iKking.

Even if we were to hold that Ron Choi's enail of
April 29, 2006 was an acceptance, another consideration woul d
prohi bit the enforcenent of the alleged contract. Pennsylvania
courts have adopted the Restatenment (Second) of Contracts, which
states, "An offeree's power of acceptance is term nated at the
time specified in the offer, or, if notine is specified, at the
end of a reasonable tinme." Restatenent (Second) of Contracts

8 41; see Yaros v. Trustees of Univ. of Pa., 742 A 2d 1118, 1121

(Pa. Super. 1999). Likewise, ""where no tinme for performance is
provided in the witten instrunent the law inplies that it shal

be done within a reasonable tinme ...' depending upon the nature

of the business." Field v. Golden Triangle Broadcasting, Inc.,

305 A 2d 689, 694 (Pa. 1973) (quoting Lefkowitz v. Hume

Furniture Co., 122 A 2d 802, 804 (Pa. 1956)). "What is a

reasonable time is a question of fact, depending on all the
ci rcunst ances exi sting when the offer and attenpted acceptance

are made." Restatenent (Second) of Contracts 8§ 41; Textron, Inc.

v. Froelich, 302 A 2d 426, 427 (Pa. Super. 1973).

Here, the email exchange between the parties did not

specify a tine frame in which plaintiffs were required to produce
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a new tenant for the Restaurant. Consequently, even if one
characterizes the emai|l exchange of April, 2006 as a contract
requiring performance, plaintiffs would have had only a
"reasonable tine" in which to find a willing buyer.

The alleged contract in this case concerned a | ease for
a restaurant located in a comercial area in Wst Phil adel phi a.
The market for property in this urban area is subject to sudden
fluctuations, and adjustnments in rentals are often nmade on an
annual basis to account for inflation. Plaintiffs' statenment
that the value of their business has dropped precipitously in the
several years following their attenpted sale confirmnms the
volatility of the relevant market. W also note that Ron Choi's
emai | of May 2, 2006, in which he asked, "when is the
transfer/sale of business likely to occur?", explicitly infornmed
plaintiffs that Choi was concerned about the closing date.

The record reveals that plaintiffs did not respond to
Ron Choi's email of May 2, 2006 until over a year later, in My,
2007. Based on the circunstances surroundi ng the transaction,
plaintiffs did not respond to Choi's email within a reasonabl e
time. Any opportunity on their part to performby producing a
prospective purchaser | apsed |ong before their email to Choi in
May, 2007. Plaintiffs direct us to no case |aw or other
authority suggesting that a "reasonable tinme" to accept an offer
can be up to a year in length, either under simlar circunstances

or any ot her.



Because plaintiffs have failed to prove even the
exi stence of a contract between them and defendants, we further
find and conclude that their claimfor tortious interference with
contractual relations nmust fail as well. 1ndeed, they presented
no argunent or evidence as to that claimat trial.

In sum plaintiffs have not proved their clains for
breach of contract and tortious interference with contract ual
relations. Accordingly, we will enter judgnent in favor of
def endants Byong Ji k Choi and In Sok Choi and against plaintiffs
Pae Young Chung and Suk Chung.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAE YOUNG CHUNG, et al. ) C VIL ACTI ON
. )
BYONG JIK CHO, et al. NO. 07-2187
JUDGVENT

AND NOW this 18th day of August, 2008, based on the
acconpanyi ng Fi ndings of Fact and Concl usions of Law, judgnent is
entered in favor of defendants Byong Ji k Choi and In Sok Choi and
agai nst plaintiffs Pae Young Chung and Suk Chung.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



