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Presently before this Court is Defendants’ Second Motion for
Summary Judgnent (Doc. No. 39) and Plaintiff’s Response thereto
(Doc. No. 40). Defendants nove for Summary Judgment on
Plaintiff’'s First Amendnent C ains of Denial of Free Exercise of
Religion (U S. Const. anmend. |), Denial of Access to Courts (U.S.
Const. anend. |) and Retaliation (U S. Const. anend. 1); his
Ei ght h Arendnent Cl ai m of Cruel and Unusual Punishnment (U. S.
Const. anmend. VII1); and his Fourteenth Amendnent C aim of Deni al
of Procedural Due Process (U.S. Const. amend. XIV, 8 1). For the
reasons below, the Court GRANTS I N PART and DEN ES I N PART
Def endants’ Motion for Summary Judgnent. Sunmary Judgnent is
GRANTED and Judgnent as a Matter of Law is ENTERED in favor of

Def endants with respect to Plaintiff’'s First Amendment C ains of



Deni al of Access to Courts and Retaliation, Ei ghth Arendnent

Clai mof Cruel and Unusual Punishment, and Fourteenth Amendnent

Cl ai m of Denial of Procedural Due Process. Summary Judgnent is
DENIED with respect to Plaintiff’s First Anmendnent Denial of Free

Exercise of Religion Caim

BACKGROUND

Plaintiff M. Christopher Washington-El, a state prisoner
acting as a pro se litigant, filed a civil rights action with
this Court on July 8, 2006 (Doc. No. 1), seeking damages under
Pennsyl vania State Tort Law* and 42 U. S.C. § 1983 all eging
Retaliation and Denial of Free Exercise of Religion in violation
of the First Amendnment, Cruel and Unusual punishnment in violation
of the Eighth Amendnent, and Deprivation of Procedural Due
Process in violation of the Fifth and Fourteenth Amendnents.

On May 5, 2008, this Court denied Defendants’ M. David
Diguglielno, M. Mchael Lorenzo, M. John Murray, M. A S
WIllianmson, M. Gary Ainger and M. Thomas Dohman’s First Mdtion
for Summary Judgnent, finding that there were nunerous issues of
mat erial fact underlying Plaintiff’s clainms in this case. On
June 2, 2008, this Court granted Defendants’ Mdtion for Leave to
File a Summary Judgnment Motion on the Issue of Qualified

| munity, which resulted in the notion currently before us.

! Plaintiff’'s conplaint does not proceed under a specific tort theory;

however, Plaintiff alleges false confinenent and enotional injuries.



Plaintiff, represented by counsel, filed a response to

Def endants’ Modtion, asserting that Defendants did not adequately
address his clains in their Second Mdtion for Summary Judgnent.
Def endants’ brief only addresses the issue of Plaintiff’s
transfer to admnistrative custody, though Plaintiff has asserted
five clainms under 42 U . S.C. § 1983.

On Cctober 1, 2005 Plaintiff, while being kept in the
general prison popul ation, received a m sconduct charge all egi ng
that he was physically present in an unauthorized area. This
charge was di sm ssed. [In Decenber of 2005, Defendant Dohman
encountered Plaintiff and expressed dissatisfaction with the fact
that Plaintiff was not found guilty of m sconduct. During that
sanme tinme period, Defendant Dohman received information that
Plaintiff and several staff menbers were snuggling narijuana into
the prison, and left Plaintiff in the general prison population
in order to build a case against himand the other suspects.

On February 20, 2006, Plaintiff was ordered to be placed in
the Restricted Housing Unit (“RHU') in adm nistrative custody
because Defendant Dohman determ ned that Plaintiff was invol ved
in an incident resulting in injuries to another inmate.

Plaintiff has presented nunerous affidavits recording testinony
of fellowinmates who claimthat this allegation is false.
Subsequent to Plaintiff’s placenment in adm nistrative custody,

Def endant Dohman received information that Plaintiff was planning



an escape and thus decided that he would remain in the RHU

While there, Plaintiff received three neals a day, a shower three
times a week, exercise five days a week and access to a | aw
library. He was reviewed by the Program Review Comm ttee every
thirty days. On June 13, 2007, Plaintiff was transferred to the
State Correctional Institution at Houzdal e and placed in the
general prison popul ation.

DI SCUSSI ON

/. Legal St andards

Summary judgnent “should be rendered if the pleadings, the
di scovery and disclosure naterials on file, and any affidavits
show that there is no genuine issue as to any material fact and
that the novant is entitled to judgnment as a matter of law.”
Fed. R Cv. P. 56(c). In reviewmng a notion for summary
judgnment, a court “nust evaluate the evidence in the |ight nost

favorabl e to the nonnoving party and draw all reasonabl e

inferences in the party’'s favor.” Sarmiento v. Mntclair State

Univ., 2008 U. S. App. LEXIS 14175, at *5-6 (3d Cir. July 3, 2008)
(citations omtted). “Judgnent as a matter of law is appropriate
if, under the governing law, there is but one reasonable

conclusion as to the verdict.” Capilli v. Wiitesell Constr. Co.,

2008 U. S. App. LEXIS 6962, at *7 n.1 (3d Gr. Apr. 1, 2008)

(citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250).

There nust be nore than a “mere scintilla” of evidence in support



of the non-noving party’s position to survive the sumrmary
j udgnent stage. Anderson, 477 U S. at 252.

The objective qualified imunity standard applied to § 1983
clains inquires whether (1) a plaintiff has stated a violation of
a constitutional or federal statutory right; and (2) if so,
whet her that right was clearly established, such that a
reasonabl e official would understand that he was in violation of

that right. Siegert v. Glley, 500 U S 226, 232 (1991);

Anderson v. Creighton, 483 U S. 635, 640 (1987).

I'l. First Amendnent d ai ns

A. Deni al of Free Exercise of Religion daim

Plaintiff prem ses his First Arendnent denial of free
exercise of religion claimon deprivation of a copy of the Koran
and denial of participation in Ramadan and of visits froma
mnister of his faith.

Though i npri sonnment does not automatically deprive a
pri soner of First Amendnent protections, inmates’ rights may be
nore restricted than those of non-inmates, as long as the prison
regul ations that result in a narrowi ng of prisoners’
constitutional rights are “reasonably related” to legitimte
penol ogi cal interests, and are not an “exaggerated response” to

such objectives. Young v. Beard, 2008 U S. App. LEXI S 14315, at




*5 (3d Gr. July 8, 2008) (quoting Beard v. Banks, 548 U. S. 521
126 S. Ct. 2572, 2577-78 (2006)).

In considering a First Anmendnent claimarising out of a non-
traditional religious belief or practice, “courts have | ook[ ed]
to. . . famliar religions as nodels in order to ascertain, by
conparison, whether the new set of ideas or beliefs is
confronting the sane concerns, or serving the same purposes, as

unquestioned and accepted ‘religions.”” Africa v. Comobnwealth

of Pennsylvania, 662 F.2d 1025, 1032 (3d G r. 1981) (citations

omtted). The Third Grcuit drew on U S. Suprene Court precedent
to hold that the threshold requirenents of a free exercise of
religion claimare that the beliefs be (1) sincerely held and (2)

religious in nature. Meggett v. Pa. Dep’'t of Corr., 892 A 2d

872, 880 (Pa. Commw. 2006) (quoting Africa, 662 F.2d at 1030).
In order to establish a First Anendnent free exercise claimafter
the threshold requirenents are established:

[Al prisoner nust showthat a prison policy or practice burdens
his practice of religion by preventing him from engaging in
conduct or having a religious experience which his faith
nandates. This interference nust be nore than an i nconveni ence;
t he burden nust be substantial and an interference with a tenet
or belief that is central to religious doctrine. He nust
provide facts to showthat the activities in which he w shes to
engage are nandated by his religion.

Madi son_v. Horn, 1998 U S. Dist. LEXIS 12975, at *24 (E. D. Pa.

Aug. 21, 1998).



Once a plaintiff has denonstrated that a constitutionally

protected interest is at stake, Turner v. Safley, 482 U S. 78,

89-91 (1987), sets out a four factor test to determ ne the
reasonabl eness of the regulation. The Turner test requires a
court to consider: (1) whether a valid, rational connection

exi sts between the prison regulation and the legitimte
governmental interest put forward to justify it, which connection
must not be so renote as to render the policy arbitrary or
irrational; (2) whether inmates retain alternative neans of
exercising the circunscribed right; (3) what costs accommobdati ng
the right would i npose on other innmates, guards, and prison
resources generally; and (4) whether there are alternatives to
the regulation that fully accommodate the prisoner’s rights at de
mnims cost to valid penol ogical interests. Young, 2008 U. S

App. LEXI S 14315, at *5-6.

In Sutton v. Rasheed, 323 F.3d 236, 254-255 (E.D. Pa. WMar.
19, 2003), this Court accepted undi sputed expert w tness
testimony which stated that Nation of |slam books were “essenti al
religious texts of the Nation of Islam?” The Sutton Court found
that the only formof religious expression available to the
plaintiffs was individual prayer in their cells, and that
“[b] ecause they teach adherents the proper way to pray,” the
deprivation of Nation of Islamtexts inplicated the prisoners’

ability to practice their religion in general. 1d. at 255,



Plaintiff has nmet the threshold requirenments for a Free
Exerci se claimby denonstrating, through exhibits show ng his
contacts with his religious mnister and his requests to
participate in religious activities, that his beliefs are (1)
sincerely held and (2) religious in nature. Plaintiff clains
that the Departnent of Corrections does not recognize the Moorish
American Moslemfaith. Furthernore, Plaintiff clainms that he was
denied the right to participate in Ramadan, that no record
evi dence exists that he was allowed to retain in his confinenent
a copy of the Koran, and that he was denied visits froma
mnister of his faith. W find that, because of its proximty to
the traditional Muslimfaith, the Morish Anerican Moslemfaith
gqualifies as a religion for purposes of the First Anendnent.
Anal ogi zing this case to Sutton, we find that the Koran is an
“essential religious text” of Plaintiff’s religion because it
teaches himhow to pray, and that it is a necessary text of his
Moorish American Moslemfaith. Mreover, we find that
Pennsyl vani a adm ni strative custody regul ations permt Holy

Korans. Giffin v. Vaughn, 112 F.3d 703, 707 (1997). G ven the

foregoing discussion, Plaintiff has alleged facts sufficient to
survive a Mdtion for Sunmary Judgnent on his First Anendnent Free
Exercise claim

Because Defendants’ Second Mdtion for Summary Judgnment does

not raise the defense of qualified immunity specifically to



Plaintiff’s free exercise claim we do not have sufficient facts
to evaluate Defendants’ qualified immunity defense with respect
to that claim However, we do find that the Turner test is
clearly established | aw of which reasonable officials should have
been aware, and that, given the deprivations conpl ai ned of,
Plaintiff did not retain any alternative neans of exercising his
religious rights. Refused the right to participate in Ramadan,
to retain a copy of the Koran necessary for prayer, and to
receive visits froma mnister of his faith, we are not persuaded
that Plaintiff was left a viable alternate way to practice his
religion. Gven the foregoing discussion, we DENY Defendants
Motion with respect to Plaintiff’s First Amendnent free exercise
claim

B. Retaliation daim

Plaintiff prem ses his First Arendnent retaliation claimon
Def endant Dohnman’ s di ssatisfaction with the outcone of
Plaintiff’s m sconduct report and his subsequent order that
Plaintiff be placed in the RHU in adm nistrative custody.

The Third Circuit has established a three-part test for
determ ning whether a prisoner-plaintiff has stated a cl ai m of
retaliation. The prisoner-plaintiff must prove: (1) that the
conduct which led to the alleged retaliation was constitutionally
protected; (2) that he suffered sonme adverse action at the hands

of prison officials; and (3) that his constitutionally protected



conduct was a substantial or notivating factor in the decision to

discipline him Rauser v. Horn, 241 F.3d 330, 333-334 (3d G

2001). “Once a prisoner denonstrates that his exercise of a
constitutional right was a substantial or notivating factor in
t he chal | enged decision, the prison officials may still prevail
by proving that they woul d have made t he sane deci si on absent the
protected conduct for reasons reasonably related to a legitimte
penol ogical interest.” 1d. at 334.

Plaintiff alleges facts sufficient to satisfy prongs (1) and
(2) of the retaliation claimin alleging that he (1) successfully
def ended hi nsel f agai nst charges of m sconduct and filed
gri evances against prison officials and (2) that he was sent to
adm ni strative custody. However, with respect to prong (3), he
weakly alleges that “he was placed in [adm nistrative custody]
because of Dohman’s di spleasure with the outcone of various
m sconduct and grievances.” (Pl. Resp. at 13). Plaintiff’s
evi dence, consisting of his own account of Dohman’s displ easure
and of affidavits of fellow prisoners, is weak and we are not
per suaded that he has satisfied the el ements necessary to sustain
a retaliation claim Moreover, decisions regarding Plaintiff’s
pl acenent in admnistrative custody were reviewed by nultiple
prison officials, and thus were not nmade exclusively by Defendant
Dohman. Defendants claimthat Plaintiff was placed in

adm ni strative custody because he was involved in altercations

10



wi th other inmates and because he was all egedly planning an
escape. W find these reasons to be reasonably related to a

| egiti mate penol ogical interest. Because we do not find that
Plaintiff has stated a violation of a clearly established
constitutional right, we need not reach the second step of the
qualified imunity analysis with respect to Plaintiff’'s First

Amendment retaliation claim See Siegert, 500 U S. 226 at 232;

Anderson, 483 U. S. at 640. W therefore GRANT Defendants’ notion
with respect to this claim

C. Denial of Access to Courts daim

Plaintiff prem ses his First Amendnent denial of access to
courts claimon his deprivation of |legal materials and contact
information, and the denial of his right to challenge his
transfer to the RHU

To state a claimfor denial of access to courts, an inmate
must denonstrate actual injury by showi ng that alleged
shortcomngs in library or |egal assistance prograns hindered his

efforts to pursue a nonfrivolous legal claim See Lews v.

Casey, 518 U. S. 343, 348-49 (1996); Adegbuji v. G een, 2008 U.S.

App. LEXIS 10740, at *4-5 (3d Cir. Apr. 28, 2008).

Plaintiff’s deposition indicates that he had the opportunity
to go tothe law library. (Pl. Dep. at 28-29). H's testinony
further indicates that, though phone books and | egal materials

were confiscated fromhis cell, he eventually obtained the

11



i nformati on he sought fromthe phone books and his request for an
of ficial phone book while in the RHU was granted. (Pl. Dep. at
36-37). The volunme of Plaintiff’s filings with this Court
further shows that he had anple opportunity to consult | egal
materials, to confer with counsel and to draft notions both as a
pro se litigant and as a |litigant represented by counsel.

Because we do not find that Plaintiff has stated a violation
of a clearly established constitutional right, we need not reach
the second step of the qualified inmmunity analysis with respect

tothis claim See Siegert, 500 U S. 226 at 232; Anderson, 483

U S at 640. W therefore GRANT Def endants’ notion with respect

to Plaintiff's First Arendnent Denial of Access to Courts C aim

I'l1l. Eighth Amendnent Cruel and Unusual Punishnment d aim

Plaintiff prem ses his Ei ghth Amendnent cruel and unusual
puni shment claimon the fact that he was forced to wear the sane
junpsuit for approximately four nonths and that human feces were
habitually | ocated in the showers and other areas of the prison.

“The Ei ghth Amendnent prohibits any puni shnment which
violates civilized standards of humanity and decency.” Giffin
v. Vaughn, 112 F. 3d 703, 709 (3d Cir. 1997). 1In order to prove a
violation of the Ei ghth Amendnent, “an inmate nust show that he
has been deprived of the mnimal civilized neasure of life's

necessities.” 1d. (citations omtted). This burden includes

12



proving that the “deprivation suffered was sufficiently serious,
and that a prison official acted with deliberate indifference in
subjecting himto that deprivation.” |d. Because the Eighth
Amendnent bans only cruel and unusual punishnent, “[i]f the pain
inflicted is not formally meted out as puni shnment by the statute
or sentencing judge, sone nental elenent nust be attributed to

the inflicting officer before it can qualify.” Young v. Quinlan,

960 F.2d 351, 360 (3d Cr. 1992) (enphasis in original).
“There is no absolute constitutional standard for how often

pri soners nmust be given new clothing.” Tinsley v. Vaughn, 1991

US Dst. LEXIS 7364, at *15 (E.D. Pa. May 29, 1991).
Sufficient evidence to constitute cruel and unusual puni shnent
may exist, for exanple, where prison officials’ unjustifiably
wi thhold clothing to punish inmates. 1d. “Deficiencies and
i nadequacies in prison conditions do not necessarily violate the
Ei ght h Amendnent[;]” however, “the prison environnment itself may
not be so brutal or unhealthy as to be in itself a punishnment.”
Young, 960 F.2d at 359.

Plaintiff’s Eighth Anendnent claimis prem sed on the
all eged fact that he was forced to wear the sanme junpsuit for a
period of approximately four nonths, and that he was subjected to
unsanitary conditions “wherein he was forced to reside in an area
where human feces were habitually | ocated in the shower and ot her

areas.” (Pl. Resp. at 21). The transcript of Plaintiff’s

13



deposition indicates that he was given clean t-shirts and
underwear, as well as the opportunity to wash the t-shirts and
underwear. (Pl. Dep. at 40). Plaintiff presents no evidence to
i ndicate that he was denied the opportunity to wash his junpsuit.
Moreover, Plaintiff has not alleged that his clothing or the
human feces he saw in the shower and other areas effected a
deprivation of “the mnimal civilized neasure of life’'s
necessities,” or that prison officials acted with “deli berate
indi fference” in subjecting Plaintiff to those situations.
Giffin, 112 F.3d at 709.
We do not find that Plaintiff has alleged facts sufficient
to establish cruel and unusual punishnent in violation of the
Ei ght h Arendnent, and thus we need not reach the second step of
the qualified immunity analysis with respect to this claim See
Siegert, 500 U. S. 226 at 232; Anderson, 483 U. S. at 640. W
t heref ore GRANT Defendants’ notion with respect to Plaintiff’s
Ei ght h Amendnent cl ai m
I'V. Fourteenth Amendnent Procedural Due Process d ains
Plaintiff prem ses his Fourteenth Anendnment procedural due
process claimon allegations that the procedures used to reach
the decision to place himin adm nistrative custody were fal se,
t hat Defendants did not disclose to Plaintiff or Plaintiff’s
counsel the true reasons for Plaintiff’s solitary detention, that

he was denied the right to be heard on the true reasons for his

14



confinement, and that he was denied state-created rights and
privil eges when he was deni ed participation in educational
prograns. In his Conplaint, Plaintiff prem ses his denial of
privileges or rights allowed to himby state |l aw or regul ati ons
on Defendants’ alleged failure to follow state | aw and the
procedures laid out in the DOC ADM 802 policy (Pl. Conpl. at 13).

Addressing the issue of procedural due process in the prison
context, the Suprenme Court has concl uded:

V¢ recogni ze that States may under certain circunstances create

liberty interests which are protected by the Due Process

Qause. . . . But these interests wll be generally limted to

freedomfromrestraint which, while not exceedi ng the sentence

in such an unexpected nanner as to give rise to protection by

the Due Process Qause of its own force . . . nonethel ess

inposes atypical and significant hardship on the inmate in

relation to the ordinary incidents of prison life.

Giffin v. Vaughn, 112 F. 3d 703, 705-706 (3d G r. 1997) (quoting

Sandin v. Conner, 515 U. S. 472, 115 S. C. 2293, 2300 (1995)).

“[ T] he baseline for determining what is ‘atypical and
significant” . . . is ascertained by what a sentenced i nmate may
reasonably expect to encounter as a result of his or her
conviction in accordance with due process of law” Giffin, 112
F.3d at 706. This is a fact-sensitive inquiry, and the Sandin
Court carefully conpared the circunstances of the prisoner’s

confinenent with those of other inmates. Mtchell v. Horn, 318

F.3d 523, 531 (3d Cr. Jan. 29, 2003). The Suprenme Court

concluded in Sandin, “discipline by prison officials in response

15



to a wide range of m sconduct falls within the expected
paraneters of the sentence inposed by a court of law.” 115 S
Ct. at 2301. Furthernore, this Court has concluded, “filing a
fal se or unfounded m sconduct charge agai nst an i nnate does not
constitute deprivation of a constitutional right.” Gy v.
Shannon, 2005 U. S. Dist. LEXIS 43705, at *18 (E.D. Pa. Mar. 2,
2005). A prisoner “has no constitutionally guaranteed inmunity
frombeing falsely or wongly accused of conduct even if it
results in the deprivation of a protected liberty interest.” 1d.
Plaintiff’s deposition indicates that he saw the Prison
Revi ew Committee approxinately every 30 days while he was in the
RHU, and that he was given several reasons for his placenent in
adm ni strative custody. (Pl. Dep. at 28-29, 40-41). His
deposition further shows that Plaintiff was convicted of third
degree hom ci de and sentenced to twel ve-and-a-half to twenty-five
years in prison, that Plaintiff was approaching his thirteenth
year in prison, and therefore that Plaintiff’s approximately
seventeen nonths in admnistrative custody fell within his prison
sentence. Plaintiff has not alleged facts sufficient to show
that his treatment, including the denial of his right to
participate in educational progranm ng, departed significantly
fromthat of other inmates. He has thus failed to denonstrate
that the circunstances of his placenent in admnistrative custody

were “atypical and significant” as conpared to the treatnent

16



which an inmate in Plaintiff’s position “nmay reasonably expect to
encounter as a result of his . . . conviction in accordance with
due process of law” Giffin, 112 F.3d at 706. Plaintiff
t heref ore does not successfully allege a denial of procedural due
process.

Plaintiff’s claimthat he was denied privileges or rights
allowed to himby state law or regulations is prem sed on
Def endants’ alleged failure to follow state | aw? and the
procedures laid out in the DOC ADM 802 policy (PlI. Conpl. at 13).

The Suprenme Court in Hewitt v. Helns, 459 U S. 460 (1983),

exam ned "the possibility that the State had created a liberty
interest by virtue of its prison regulations,” finding that the
mandatory directives in the prison regul ations before it had
created a protected liberty interest. Sandin, 115 S.C. 2293,
2298 (quoting Hewitt, 459 U.S. at 471-72 (1983)). The Hewitt
court found that these regul ati ons mandated that an incursion on
liberty could not occur “absent specified substantive

predi cates.” |d. However, the Supreme Court in Sandin abandoned
t hi s met hodol ogy, shifting the focus of the liberty interest to
the nature of the alleged deprivation, rather than to the

mandat ory | anguage in prison regulations. 515 U S. at 484 n. 5.
The Third Crcuit has explicitly rejected the notion that state

regul ations and rules give rise to “a liberty interest in having

2 Plaintiff’'s conplaint does not proceed under a specific tort theory;

however, Plaintiff alleges false confinenent and enotional injuries.

17



certain state nandated procedures followed.” Dantzler v. Beard,
2007 U.S. Dist. LEXIS 96919, at *17-18, n. 7 (WD. Pa. Dec. 6,
2007). Therefore, Sandin also applies to Plaintiff’s claimof
denial of state privileges or rights. Plaintiff again fails to
all ege fact sufficient to show that Defendants’ alleged failure
to follow the state | aws and regul ations pointed to was “atypical
and significant” as conpared to the treatnment which an inmate in
Plaintiff’s position “my reasonably expect to encounter as a
result of his . . . conviction in accordance with due process of
law.” Giffin, 112 F.3d at 706. Plaintiff therefore does not
successfully allege a denial of procedural due process under any
of the foregoing theories.

G ven the above discussion, we do not find that Plaintiff
has stated a violation of a clearly established constitutional
right with respect to his Fourteenth Anendnent deni al of
procedural due process claim Siegert, 500 U S. 226 at 232. W
t hus need not reach the second step of the qualified inmunity

analysis with respect to this claim See Siegert, 500 U S. 226

at 232; Anderson, 483 U. S. at 640. W therefore GRANT
Def endants’ notion with respect to Plaintiff’'s Fourteenth

Amendment cl ai m

V. Concl usi on

In their Second Mdtion for Summary Judgnent, Defendants

18



raise only the issue of qualified imunity. W do not find that
Plaintiff satisfies the threshold issue of stating a violation of
a constitutional or statutory right with respect to his First
Amendnment Cl ai ns of Denial of Access to Courts and Retaliation,
his Ei ghth Amendnent C ai mof Cruel and Unusual Puni shnment, and
his Fourteenth Amendnment C ai mof Denial of Procedural Due
Process because he does not establish a viable cause of action
under any of these theories. Therefore, we need not reach the
second step of the qualified immunity analysis and we GRANT

Def endants’ notion with respect to these clains.

Plaintiff does establish facts sufficient to survive a
Motion for Sunmary Judgnent on his First Anmendnent Denial of Free
Exercise of Religion Caim Because Defendants’ Second Mtion
for Summary Judgnment does not raise the defense of qualified
immunity specifically with regard to Plaintiff’s Free Exercise
Claim we do not have sufficient facts to eval uate Defendants’
qualified imunity defense with respect to that claimand we
t her ef ore DENY Defendants’ Mtion for Summary Judgnent with
respect to Plaintiff’'s Free Exercise Caim

An order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER WASHI NGTON- EL, : ClVIL ACTI ON
Pl ai ntiff,
No. 06- CV-4517
VS.
DAVI D DI GUGLI ELMDO, M CHAEL
LORENZO, JOHN MJURRAY,
A.S. WLLI AVBQON,
GARY COLI NGER, and
THOVAS DOHVAN,

Def endant s.
ORDER

AND NOW on this 29th day of July, 2008, upon consideration
of Defendants’ Second Motion for Summary Judgnent (Doc. No. 39)
and Plaintiff’s Response thereto (Doc. No. 40), it is hereby
ordered that the Mdtion is GRANTED I N PART and DENI ED I N PART,
Summary Judgnent is GRANTED and Judgnent as a Matter of Law is
ENTERED i n favor of Defendants with respect to Plaintiff’s First
Amendnment Cl ai ns of Denial of Access to Courts and Retaliation,
Ei ght h Amendnent C ai mof Cruel and Unusual Puni shnment, and
Fourteenth Amendnent C ai mof Denial of Procedural Due Process.

| T 1S FURTHER ORDERED t hat Summary Judgnent is DENIED with
respect to Plaintiff’s First Amendnment Denial of Free Exercise of

Religion Claim
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BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.
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