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Donna Jainlett sues CVS Corporation (“CVS'), her forner
enpl oyer, alleging race and gender discrimnation. Jainlett
clainms that, while working at CVS, she was sexually harassed by a
co-worker, and that CVS had notice of, but failed to adequately
respond to, the harassnent. She further alleges that CVS
retaliated agai nst her after she conpl ai ned of the sexual
har assnment because of her sexual harassnment conplaint and an

earlier conplaint of racial discrimnation that she made to CVS.!

! Al t hough Jainlett references this earlier conplaint of
racial discrimnation and the events giving rise to it in her
notion for summary judgnent, she made clear in her conplaint and
her Equal Enpl oynent Opportunity Comm ssion (“EECC') charge that
the clains in this lawsuit arise only out of the sexual
harassnment she suffered and the events that followed her
conpl aint of sexual harassnment. See Cmlt. f 8; EEOCC Charge, EX.
S, Def.’s Mt. Summ J.
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The Conpl aint asserts clainms under Title VII, 42 U S.C. § 2000e?
the Gvil Rights Act of 1866, 42 U S.C. § 1981; and the

Pennsyl vani a Human Rel ations Act.® For the reasons that follow,
CVS' s notion for summary judgnent wll be granted in part and

denied in part.

BACKGROUND
Donna Jainlett was hired by CVS as a cashier in fal

2003.4 At the tine of her hiring, she worked at CVS Store 2157,

2 Jainlett’s conplaint cites 42 U.S.C. § 2000e-2 in
Counts | and Il. However, Count Il, which alleges that Jainlett
was retaliated against, will be anal yzed under 8§ 2000e-3, which
specifically addresses retaliation. Although neither party
points out the error in the Conplaint, both parties apply 2000e-3
and the | aw governing retaliation to Count Il in their argunents
regardi ng sunmary | udgnent.

3 The Pennsyl vania Hunan Rel ations Act is to be
interpreted as identical to federal anti-discrimnation |aws
except where there is sonmething specifically different inits
| anguage indicating it is to be interpreted differently. Fasold
v. Justice, 409 F.3d 178, 184 n.8 (3d Cr. 2005). The parties
agree that the PHRA applies in this case identically to the
federal statutes relied on by Jainlett. Therefore, to the extent
that summary judgnent is granted as to Jainlett’s clains under

federal |aw, summary judgnment will be granted as to her clains
under the PHRA. To the extent that summary judgnent is denied as
to Jainlett’s federal clains, it will also be denied as to her

state cl ai ns.
4 The parties disagree as to exactly when Jainlett becane
enpl oyed by CVS. Defendant states that Jainlett applied for
enpl oyment on Novenber 17, 2003 and began working at sone point
after that. Def.’s Mem Summ J. 3 & n.3. Plaintiff states, in
her menorandum opposi ng summary judgnent, that she began wor ki ng
for CVS in Septenmber 2003. Pl.’s OQop. Summ J. 2. The Conpl ai nt
al l eges that Jainlett began working in Cctober 2003. Cmplt. 1
11. This dispute is inmaterial to the outcone of the notion for
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| ocated at 10'" Street and Washi ngton Avenue in Phil adel phi a.
Jainlett Dep. 70:14-20. It is undisputed that, while at Store
2157, Jainlett received a nunber of verbal and witten warnings
for arriving late and mssing shifts. See, e.qg., Exs. GH
Def.”s Mot. Summ J; Jainlett Dep. 106:13-14, 121:5-7, 123:6-10.

In | ate August or early Septenber 2004, Jainlett
conpl ai ned that she was being discrimnated against on the basis
of race.® After this conplaint, a neeting took place between
Jainlett, Marlin Eroh, CVS s Human Resources Manager, and Darren
Smth, CVS's District Manager. Jainlett testified that both
managers yell ed at her because of her |ateness to work, to the
extent that she began crying and shaking. Jainlett Dep. 147:1-
10, 148:18-22. Jainlett told themthat the | ateness reports were
made up, but they did not listen. 1d. At the end of the
nmeeting, Jainlett requested that she be transferred to anot her
CVS store.

On Cctober 3, 2004, while she was still working at
Store 2157, Jainlett received a witten warning regarding
attendance problems. Ex. |, Def.’s Mot. Summ J. According to

the warning, she was 50 mnutes late for a shift on Cctober 1,

sumary j udgnent .

5 Al t hough Jainlett’s menorandum opposi ng sunmary
j udgment includes facts about this alleged discrimnation, the
Conmpl ai nt does not include any allegations regarding raci al
discrimnation. It clainms only that CVS retaliated agai nst
Jainlett for conplaining of racial discrimnation.
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2004, and m ssed a shift w thout notifying CVS on Cctober 3,
2004. 1d. The warning stated that “imredi ate term nati on of
enpl oynent [would] result if all attendance guidelines [we]re not
followed.” 1d. Jainlett refused to sign the warning to
acknow edge that she understood its contents. |d.

On Cctober 17, 2004, Jainlett was transferred to Store
1913, at 10'" and Reed Streets in Philadel phia. Jainlett Dep.
155: 2-4. \WWether or not the manager of Store 1913, Anthony
Chi chearo, was aware of the reason for Jainlett’s transfer is in
di spute. CVS clains that he was not told about Jainlett’s
di scrimnation conplaint, but was only told that there had been a
problem at Jainlett’s previous store. Jainlett argues that
Chi chearo nust have been aware of her conpl aint because of the
geographic proximty of Stores 1913 and 2157, and because
enpl oyees of the two stores sonetines substituted for one anot her
at work or socialized together.

At sonme point after being transferred to Store 1913,
Jainlett conplained to CVS that she was being sexual ly harassed.
The parties’ versions of when her conplaint took place and what

happened followi ng the conplaint differ significantly.

A. Plaintiff's Version of Events

Jainlett testified that, in November 2004, she

conplained to a supervisor named Margaret that she was being



sexual |y harassed by Wlliam Gles, a security guard at Store
1913.°% Jainlett Dep. 187. According to Jainlett, G les harassed
her at the store by taking a box of condons off a shelf and
telling her to look at them by staring at her continuously; by
giving her a greeting card after she made cl ear that she was not
interested in any relationship with himoutside the workpl ace;
and by repeatedly offering her a ride on his notorcycle even
after she nmade clear that she was not interested. Additionally,
he conpared her physically to popul ar singer Beyonce Know es; he
referred to her as his “buddy”; he sinmulated spanking her while
telling coworkers that “this is how you treat a woman”; and, in
t he enpl oyee break roomin front of others, he nade ot her
comment s about the treatnment of wonen.

At one point, Jainlett testified that Margaret

6 Jainlett’s position on the timng of her conpl aint
varies. See, e.q., Jainlett Dep. 223:3-6 (testifying that she

conpl ai ned of sexual harassnent in Novenber 2004); id. at 187:1-
10 (testifying that she first notified nanagenent of the
harassnment in Cctober 2004); Pl.’s Mem Opp. Summ J. 9
(asserting that Jainlett first conplained in Decenber 2004). At
her deposition, at one point she testified that she initially
conpl ained in Cctober, but her final testinony was that she first
conpl ained in Novenber. Jainlett Dep. 223: 3-6.

In sone instances, Jainlett’s brief differs from her
deposition testinony. See, e.qg., Pl.’s Mem Cpp. Summ J. 10
(citing transcript for proposition that Jainlett conplained to
CVS supervisor Margaret in Decenber 2004 where actual testinony
in the pages cited was that she conplained to Margaret in |ate
Cct ober or Novenber). \Were the brief differs fromJainlett’s
deposition testinony, the Court relies on the testinony.
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requested that Jainlett put her conplaint in witing.” 1d. at
189:17-21. However, Jainlett later testified that she never
provi ded Margaret with any witten statenent. 1d. at 216:9-11
At a mininmum Jainlett conplained orally to Margaret, who
notified Tony Chichearo of the conplaint. Chichearo then
contacted Jainlett and told her that a neeting woul d be schedul ed
wi th regional managers to discuss the situation. 1d. at 192: 3-9.
Jainlett requested that she not be assigned to work with Gles in
the future. |d. at 192:14-15.

During the conversation, Chichearo told Jainlett to
take four days off while he investigated the situation. 1d. 222-
23. Therefore, Jainlett stayed hone fromwork w thout pay on
four occasions in Novenber follow ng her conplaint of harassment.
Id. at 223:3-8. She believes that these days were during the
second week of Novenber. 1d. at 225:12-13. Wen Jainlett
conpl ai ned that she was |osing incone because of her m ssed

shifts, Chichearo replied that she should get sone rest because

! During her deposition, Jainlett exhibited uncertainty

as to whether Defendant’s Exhibit Qis a copy of the docunent she
submtted to Margaret. Exhibit Qis a docunent in Jainlett’s
handwiting that records sone of Jainlett’s interactions with
Gles. Initially, Jainlett testified that Exhibit Q was
submtted to Margaret after Jainlett conplained to her about the
harassnent. Later, Jainlett testified that Exhibit Qis a set of
notes that she prepared in Decenber 2004 for her own use. She
stated that she never provided the notes to CVS and does not know
how CVS canme to possess a copy of the docunent. Jainlett Dep
202: 24-203: 11, 197:19-21. Still later, Jainlett testified that
Exhibit Qis a docunment that she prepared at the request of Tony
Chi chearo and that she turned over to him |d. at 230:21-24.
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she had been through an ordeal. 1d. 223:7-14.

Jainlett returned to CVS on Monday during the third
week of Novenber 2004. On that day, she was instructed by Karen
Bel | i ngham assistant store manager, to | eave early because Gl es
was comng to work. [d. at 226:4-12. Therefore, Jainlett was
only paid for half a day of work. |[d. at 227:11-12.

Jainlett testified that it “seened |ike” her hours were
reduced by CVS after the third week of Novenber. 1d. at 227:12.
Bef ore her conplaint, she had worked sonething | ess than 20 hours
per week.® |d. at 228:12-14. No tine records for the nonth of
Novenber have been produced, but Jainlett testified that she
remenbers that, in three of the reduced weeks, she worked 11, 16,
and 18 hours. 1d. at 228:19-23.

At sonme point in |ate Novenber or early Decenber,
Jainlett met with Chichearo to discuss her conplaint. 1d. at
230: 18- 20. Chichearo asked Jainlett to put her conplaint in

witing, which she did.® See Ex. Q 1-2, Def.’s Mt. Summ J.

8 The maxi mum nunber of hours that Jainlett could have
wor ked in any week during her time at CVS was 20 because Jainlett
was col | ecti ng unenpl oynent paynents throughout her enploynment at
CVS. Jainlett Dep. 228:12-14.

° As previously noted, Jainlett exhibited uncertainty as
to whether Exhibit Qis the docunent that she turned over to
Chi chearo. See supra note 7. However, her final testinony on
t he question appears to be that the first two pages of Exhibit Q
were provided to Chichearo at his request. Jainlett Dep. 230:21-
24. CVS agrees that Chichearo received a witten statenment from
Jainlett and that Exhibit Qis that statenent
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(referred to as Jainlett 7 during Jainlett’s deposition);
Jainlett Dep. 230:21-24. During her conversation with Chichearo
and in the witing she provided to him Jainlett identified the
co-wor kers who she believed had witnessed G les’s harassnent of
her. Jainlett Dep. 233. Chichearo told her that he would give
her witten statenment to CVS s regi onal nanager and get back to
her about the situation. 1d. at 231:9-11. At this point,
Jainlett revealed to Chichearo what had happened at Store 2157.
She expl ai ned that she would not neet with Martin and Eroh
because she had previously had an unpl easant experience with
them 1d. at 231:13-22.

At sonme point followng his conversation with Jainlett,
but still during Decenber, Chichearo told Jainlett that he had
spoken to G les about the situation and that G| es had denied
Jainlett’s allegations. 1d. at 236:2-11

On Decenber 29, 2004 and January 5, 2005, Jainlett
called CVS to cancel shifts that she had been schedul ed to work.
Ex. N, Def.’s Mot. Summ J.; Jainlett Dep. 246:14-20.

On January 6, 2005, Marvin Eroh and Darren Smith
visited Store 1913.'° They questioned Gles about Jainlett’s

al l egations, which he denied. Regardless of this denial, Eroh

10 Jainlett initially testified that the neeting took
place in | ate Decenber, but she admitted that it was possible
that the neeting took place on January 6, 2006. Jainlett Dep.
239:3-8. CVS s records show that the neeting took place on
January 6, 2005. Ex. R Def.’s Mt. Summ J.
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reviewed CVS s sexual harassnent policy with Gles and warned him
that disciplinary action would be taken if he did not conmply with
the policy. Eroh and Smth also attenpted to neet with Jainlett
and Chichearo to discuss her allegations, but she refused to neet
with them Jainlett again told Chichearo that she did not w sh
to meet with Eroh and Smth because they had been invol ved the
conplaint at Store 2157 that had |l ed to her being transferred.
Chi chearo Dep. 101:20-24, 102:15-20.

On January 11, 2005, Jainlett again canceled a shift
t hat she had been scheduled to work. Ex. N, Def.’s Mt. Summ
J.; Jainlett Dep. 246:14-20.

On January 13, 2005, another neeting took place between
Jainlett and Chichearo. Ex. N, Def.’s Mot. Summ J.; Jainlett
Dep. 245:23-246:4. According to Jainlett, Chichearo “becane
angry” and berated her for refusing to attend the neeting on
January 6, 2005. Jainlett Dep. 239:20-21. Chichearo |ooked in
Jainlett’s file from Store 2157 and said that all the problens
fromher old store were being repeated at the new store. 1d. at
240: 1-3. Wen Jainlett asked what he neant by that, Chichearo
stated that Jainlett had recently m ssed three schedul ed shifts
and that she had been late to work on nultiple occasions. 1d. at
240: 4- 6.

Jainlett replied “[Chichearo] gave us three to five

m nutes’ grace tinme and that she always arrived at work within



that time. 1d. 240:7-10. Chichearo responded that Jainlett’s
arrival within what she described as the grace period was
considered a late arrival. 1d. at 241:3-6

Chi chearo gave Jainlett a witten reprimand. Ex. N
Def.’s Mot. Summ J.; Jainlett Dep. 245:6-10. The reprimand
listed the occasions on which Jainlett failed to report for work
and stated that Jainlett had been late on multiple occasions in
the preceding nonth (m d-Decenber to md-January). Ex. N It
al so stated that she was being placed on “tinme and attendance
probation”--“Any future violations of CVS tine and attendance
policy will result in disciplinary actions, up to and including
termnation.” 1d. Jainlett refused to sign the reprimand. 1d.
She says she was not |ate on the occasions |isted and cannot
recall whether she called out on the dates listed. Jainlett Dep.
246: 10- 13, 18- 20.

On January 15, 2005, Jainlett delivered a letter to CVS
stating that she was resigning her enploynent. Jainlett Dep.
248:7-11. Jainlett accepted an offer of enploynent from Super

Fresh grocery store on January 17, 2005.

B. Def endant’s Version of Events

Def endant mai ntains that the first conplaint that
Jainl ett made regardi ng sexual harassnent was in | ate Decenber

2004. The manager to whom she conpl ai ned requested that she put
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the conplaint in witing, which was done. On Decenber 30, 2004,
Jainlett met with Chichearo to discuss the conplaint.

Chi chearo infornmed Marlin Eroh and Darren Smth of
Jainlett’s conplaint on Decenber 30, 2004. He also interviewed
the witnesses identified by Jainlett on Decenber 30 and 31, 2004.
None of the wi tnesses supported Jainlett’s clains. Jainlett
cancel ed the shift she was scheduled to work on January 5, 2005,
but reported for work on January 6, 2005, the day that Eroh and
Smth visited the store.

CVS generally agrees with Jainlett’s description of
events from January 6, 2005 until Jainlett left CVS s enpl oynment.
CVS agrees that Jainlett refused to attend the neeting with Eroh
and Smth, that she failed to report for a nunber of shifts in
January 2005 for which she had been schedul ed, and that she
recei ved an attendance warning from Chi chearo on January 13,
2005. CVS al so agrees that Jainlett submtted a resignation

letter on January 15, 2005.

1. MOTI ON FOR SUMVARY JUDGVENT

CVS noves for summary judgnment on all clainms. It
argues that it cannot be held liable for Gles’ s harassnent of
Jainlett because it took adequate remedi al action i mediately
upon learning of the harassnment. It further argues that Jainlett

has failed to produce evidence sufficient to support her claim of
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retaliation. The notion for summary judgnent will be granted,
except with respect to Jainlett’s claimthat CVS retaliated

agai nst her for her conplaints of race and gender discrimnation.

A Summary Judgnent St andard

Summary judgnent is proper when “the pleadings, the
di scovery and disclosure materials on file, and any affidavits,
show that there is no genuine issue as to any material fact and
that the novant is entitled to judgnent as a matter of |law”
Fed. R Cv. P. 56(c). A fact is “material” if its existence or
non- exi stence woul d affect the outcone of the suit under

governing law. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). An issue of fact is “genuine” when there is
sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the existence of that
fact. 1d. at 248-49. *“In considering the evidence, the court
shoul d draw all reasonabl e inferences against the noving party.”

El v. Se. Pa. Transp. Auth., 479 F.3d 232, 238 (3d Gr. 2007).

“Al though the initial burden is on the summary judgnent
movant to show t he absence of a genuine issue of material fact,
‘“the burden on the noving party may be di scharged by show ng-t hat
IS, pointing out to the district court-that there is an absence
of evidence to support the nonnoving party’s case’ when the

nonnmovi ng party bears the ultimate burden of proof.” Conoshenti
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v. Pub. Serv. Elec. & Gas Co., 364 F.3d 135, 140 (quoting

Singletary v. Pa. Dept. of Corrections, 266 F.3d 186, 192 n.2 (3d

Cr. 2001)). Once the noving party has thus discharged its
burden, the nonnoving party “may not rely nerely on allegations
or denials in its own pleading; rather, its response nust--by

affidavits or as otherwi se provided in [Rule 56]--set out

specific facts show ng a genuine issue for trial.” Fed. R Gv.
P. 56(e)(2).
B. Count | - Hostile Wirk Environnment!?

Jainlett clains that CVS is liable under Title VII for
G les’'s sexual harassnent of her because Gles created a hostile
wor k environnment and CVS failed to intervene after |earning of

Gles's conduct.! CVS' s notion for summary judgrment will be

1 For purposes of analyzing this claim the Court
resolves all issues of fact in favor of the non-noving party,
Jainlett. Even assuming that the facts are as Jainlett described
themin her testinony, CVSis entitled to judgnent as a natter of
| aw on Jainlett’s claimfor hostile work environnent.

12 Jainlett also clains that racial discrimnation on the
part of CVS supervisors created a hostile work environnment. In
support of this claim her nmenorandumrefers to events that took
pl ace at Store 2157. These references will be disregarded

because Jainlett’s conplaint and EEOC Charge explicitly limted
this case to events that took place at Store 1913.

In further support of this claim Jainlett cites her
testinmony that, for four or five weeks when she worked at Store
2157, she was unable to pick up her paycheck in the sanme manner
as ot her enployees. According to Jainlett, CVS issued enpl oyee
paychecks on Fridays. However, if an enployee was working on
Thur sday, that person was able to pick up her paycheck at the
office of the CVS store where she worked on Thursday, rather than
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granted because Jainlett has failed to point to evidence

sufficient to establish respondeat superior liability on the part

of CVS.

1. Hostil e work environnent

“Title VI1 of the Cvil R ghts Act of 1964 nakes it ‘an
unl awf ul enpl oynent practice for an enployer . . . to

di scrim nate against any individual with respect to his
conpensation, termnms, conditions, or privileges of enploynent,
because of such individual's race, color, religion, sex, or

national origin.” Harris v. Forklift Sys., Inc., 510 U. S 17, 21

(1993) (quoting 42 U. S.C. 8§ 2000e-2(a)(1)). “Wen the workpl ace
is pernmeated with discrimnatory intimdation, ridicule, and
insult, that is sufficiently severe or pervasive to alter the
conditions of the victims enploynent,” a hostile work
environnent exists and Title VII has been violated. 1d.

(internal quotation and citation omtted).

waiting for Friday. Jainlett testified that, unlike other

enpl oyees, she was unable to pick up her paycheck on Thursdays.
However, she also testified that when she told Joe, the floor
manager, about her problem he told her not to worry and then
retrieved her paycheck fromthe office for her.

Jainlett’s testinony describes a mnor inconvenience
that was rectified by a CVS supervisor as soon as he was inforned
of it. Jainlett has failed to provide evidence fromwhich a jury
could find that her workplace was “perneated with discrimnatory
intimdation, ridicule, and insult, that [were] sufficiently
severe or pervasive to alter the conditions of the victims
enpl oynent.” Harris v. Forklift Sys., Inc., 510 U. S 17, 21
(1993).
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To establish a hostile work environnment clai magai nst
CVS under Title VII, Jainlett nust establish the follow ng five
el ements: “(1) [she] suffered intentional discrimnation because
of . . . her sex; (2) the discrimnation was pervasive and
regular; (3) the discrimnation detrinmentally affected
[Jainlett]; (4) the discrimnation would detrinentally affect a
reasonabl e person of the same sex in that position; and (5)

respondeat superior liability existed.” Andreoli v. Gates, 482

F.3d 631, 643 (3d Cr. 2007); Knabe v. Boury Corp., 114 F.3d 407,

410 (3d Gir. 1997).

2. G les’'s conduct

For purposes of this notion, the parties do not contest
that a jury could find in Jainlett’s favor as to the first four
el ements of hostile work environnent if it credits Jainlett’s
testinmony regarding G les’s behavior. However, CVS argues that
it is entitled to summary judgnent because Jainlett cannot point
to evidence sufficient to allowa jury to find that the fifth
el ement, respondeat superior liability, has been established.

An enployer is not vicariously liable to a victim of
sexual harassnment when the harassnment is done by a co-worker as
opposed to a manager. |d. at 411. The enployer will only be
liable for its own behavior vis-a-vis the harassnent. Thus,

Jainlett nust establish CVS's liability by show ng that
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“managenent - | evel enpl oyees had actual or constructive know edge
about the existence of a sexually hostile work environnent and

failed to take pronpt and adequate renedial action.” |d.

a. Actual notice

It is undisputed that CVS received actual notice of the
al | eged harassnent when Jainlett notified Margaret that she was
bei ng harassed by Gles. However, this notice cannot establish
respondeat superior liability because, upon receiving actual
notice fromJainlett, CVS took effective action. Wston v.

Pennsyl vani a, 251 F.3d 420, 427 (3d G r. 2000) (“when an

enpl oyer's response stops the harassnent, there can be no

enployer liability under Title VI1”); Kunin v. Sears Roebuck &

Co., 175 F. 3d 289, 294 (3d Cir. 1999). Chichearo net with Gles
and questioned himabout the allegations. Mreover, the schedul e
was reorgani zed so that Jainlett would no | onger have to work
wth Gles. Kunin, 175 F. 3d at 294 (hol di ng respondeat superior
liability was not established where, after plaintiff conplai ned,
supervi sor instructed the harasser to stay away fromplaintiff
and plaintiff suffered no nore harassnent). Finally, Eroh, a
regi onal manager, questioned Gles and instructed himon the
conpany’s sexual harassnent policy. Jainlett does not point to a
singl e epi sode of harassnent that took place after Jainlett’s

conplaint to Margaret.

-16-



Jainlett clains that a CVS supervi sor nanmed Al informnmed
Gles of Jainlett’s accusation by telling him®“that girl is
tripping again,” thus indicating that CVS did not take Jainlett’s
conpl aint seriously. However, at his deposition, Gles
identified Al only as a coworker, not as a supervi sor or mnanager
Jainlett has not pointed to any evidence that A had any
responsibility for CVS' s response to the all eged harassnment or
that his conmment was anything nore than a stray remark by a
coworker. Thus, Al’s comment does not underm ne CVS s argunent
t hat, upon being on notice of the all eged sexual harassnment by

Gles, it took adequate renedi al action

b. Constructive notice

Because CVS took effective renedial action when it
recei ved actual notice of the harassnent, CVS' s liability turns
on whether it had constructive notice of the harassnment at a tine
before it took renedial action. Constructive notice occurs

“where the harassnent is so pervasive and open that a reasonable

enpl oyer woul d have had to be aware of it.”* Kunin v. Sears

B Constructive notice can al so be established “where an

enpl oyee provi des managenent | evel personnel w th enough
information to raise a probability of sexual harassnent in the

m nd of a reasonable enployer.” Kunin, 175 F.3d at 294.

However, Jainlett does not argue that she provi ded managenent

wi th enough information to raise a probability of sexua
harassnment, or with any information suggesting sexual harassnent,
bef ore she provided actual notice.
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Roebuck & Co., 175 F.3d 289, 294 (3d Gir. 1999). Waen

determ ni ng whet her an enpl oyer had constructive notice of sexual
harassnment, the Court considers the tine span over which the
harassnent took place and al so whet her the harassnent was of a
type that would be easily noticed by an enployer. [d. at 295.
For exanple, in Kunin, the Third Crcuit concluded that
derogatory remarks made by the harasser to plaintiff at tines
when co-workers, but not managenent, were wi thin hearing range
did not give rise to constructive notice, particularly since the
remar ks took place intermttently over only a three-week period.
Id.

Jainlett asserts that Gles's harassnent of her was so
pervasi ve and open that CVS would have had to be aware of it.
She points to the followi ng specific evidence in support of this
argunent: first, two co-workers of Jainlett’s, Al bert LaMrgia
and Marcella Martino, were aware that Jainlett strongly disliked
Gles and that she did not like to be in his presence or talk to
him See Pl.’s Mem 17. Second, Martino overheard Gl es cal
Jainlett his “buddy.” [1d. Third, LaMorgia observed Gles in the
enpl oyee breakroomtal king about “how M ke Tyson ‘treats his
wonen,’ including calling them“old lady.” Fourth and finally,

t he sinul ated spanki ng took place in front of three co-workers.

Jainlett has not pointed to any evidence in the record

t hat suggests that a CVS manager was within ear- or eyeshot at
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the times when Gl es harassed Jainlett. Wth the exception of
t he sinul ated spanki ng, the incidents of harassnent are very
simlar to those in Kunin--derogatory remarks that, if nmade when
managenent was not in earshot, would be unlikely to place CVS on
notice of the possibility of harassment. Certainly a sinmulated
spanking is nore easily noticed than a verbal remark, however,
Jainlett has pointed to no evidence that any manager at CVS
w tnessed that incident or heard about it fromthe workers who
did witness it.

On this record, Jainlett has failed to provide evidence
fromwhich a reasonable jury could conclude that Gles’'s
har assi ng behavi or was “so pervasive and open that a reasonabl e
enpl oyer woul d have to be aware of it.” Because there are no
genui ne issues of material fact and CVS did not have constructive
notice of Gles’'s harassnment of Jainlett, CYS s notion for
summary judgnent as to Jainlett’s claimof hostile work

environnent will be granted.

C. Count Il - Retaliation

Jainlett argues that CVS, through Chichearo, retaliated
agai nst her for her conplaints of racial and sexual
discrimnation and that CVS is therefore |iable under Title VII
and 42 U.S.C. 8§ 1981. She clains that, after she conpl ai ned of

G les’'s sexual harassnent, Chichearo cut back her hours at CVS
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t hereby reduci ng her conpensation. She further clains that, when
she refused to neet with Smth and Eroh about her conplaint,
Chi chearo began to berate her, call her a “problem enpl oyee,” and
accuse her of attendance problenms. Wile yelling at her,
Chichearo explicitly referred to her conplaint of sexua
harassnment and al so referenced the problens at her old store,
meani ng her conplaint of racial discrimnation. He then wote
her up for having m ssed work on a nunber of past occasi ons.
Jainlett argues that Chichearo’ s treatnent of her
constitutes retaliation for her conplaints of discrimnation.
Furthernore, she clains that his reaction was so severe that it

rose to the level of a constructive discharge.

1. Legal standard

Clainms of retaliation in enploynent are governed by the

fam liar MDonnell Douglas framework. Wston v. Pennsyl vani a,

251 F.3d 420, 432 (3d Cr. 2001). To establish a prima facie
case of retaliation under Title VII, “an enpl oyee nust prove that
(1) she engaged in a protected enploynent activity, (2) her

enpl oyer took an adverse enpl oynent action after or

cont enporaneous with the protected activity, and (3) a “causal
Iink” exists between the adverse action and the protected

activity.” Andreoli v. Gates, 482 F.3d 641, 649 (3d Cr. 2007).

“I'Al plaintiff claimng retaliation . . . nmust show that a
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reasonabl e enpl oyee woul d have found the alleged retaliatory
actions materially adverse in that they well mght have di ssuaded
a reasonabl e worker from making or supporting a charge of

discrimnation.” NMwore v. Cty of Phil adel phia, 461 F.3d 331,

341 (3d Gir. 2006).

I f the enpl oyee establishes a prima facie case, the
burden of production then shifts to the defendant to state a
| egitimate, non-discrimnatory reason for the adverse enpl oynent

action. Delli Santi v. CNA Ins. Cos., 88 F.3d 192, 199 (3d Cr

1996). |If defendant satisfies this burden, plaintiff then has
the opportunity to come forward with evidence sufficient to

per suade a reasonable fact-finder by a preponderance of the

evi dence that the defendant’s proffered non-discrimnatory reason
is nerely pretextual. 1d. Plaintiff nust produce sone evidence
fromwhich a jury could conclude that “retaliatory ani nus” was

t he cause for the adverse act. Moore, 461 F.3d at 342. At al
times, the burden of persuasion remains with the plaintiff.

Sarullo v. U.S. Postal Serv., 352 F.3d 789, 799 n.10 (3d G

2003). “‘The ultimate question in any retaliation case is an

intent to retaliate vel non.’” Myore, 461 F.3d at 342 (quoting

Jensen v. Potter, 435 F.3d 444, 449 n.2 (3d Gr. 2006)).
Here, it is undisputed that Jainlett engaged in a
protected enpl oynent activity when she conplained to CVS

managenent about G les’s sexual harassnment. See More, 461 F.3d
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at 343 (“QOpposition to discrimnation can take the form of
informal protests . . . including making conplaints to
managenent.”). Therefore, the Court proceeds to exam ne whet her
Jainlett has proferred sufficient evidence of the second two

el enents of retaliation to survive defendant’s notion for sunmary
j udgnent .

Jainlett testified that, after she conpl ai ned of sexua
harassnent, her hours at CVS were reduced and she was falsely
accused of violating CVS attendance policies. |If believed, this
testinony woul d establish that Jainlett suffered adverse
enpl oynent actions. Jainlett has offered sufficient evidence
fromwhich a jury could find in her favor on the second prong of
the retaliation test.

Third, Jainlett has provided evidence sufficient to
permt a jury to conclude that there was a causal connection
bet ween her conpl ai nt of harassnent and the adverse enpl oynent
action. Jainlett testified that her reduction in hours cane
al nost imedi ately after her report of sexual harassnment. Timng
alone is normally insufficient to raise an inference of
causation, however, the Third GCrcuit has recogni zed that
causation nmay be established by timng al one where the adverse
enpl oynent action follows the conplaint of discrimnation al nost

i mredi ately. See Weston v. Pennsylvania, 251 F.3d 420, 431 (3d

Cr. 2001) (holding timng is rarely sufficient to raise
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i nference of causation); Jalil v. Avdel Corp., 873 F.2d 701, 708

(3d Cr. 1989) (holding that timng of term nation two days after
enpl oyer | earned of EEO conplaint raised inference of causation).
Here, the timng of Jainlett’s reduction in hours is suggestive,
but Jainlett does not rely on timng al one.

During the discussion in which Jainlett was accused of
at t endance probl ens, Chichearo, her supervisor, expressly
referred to Jainlett’s problens at her old store and descri bed
her as a “problem enployee.” Drawing all reasonable inferences
in Jainlett’s favor, as is required at the sumary judgnent
stage, the Court concludes that Chichearo may have been referring
to Jainlett’s prior conplaint of discrimnation when he nmentioned
the past problenms. This inference is supported by the fact that
Chi chearo had already nentioned Jainlett’s conplaint of sexual
harassnment before saying the problens fromher old store were
repeati ng thensel ves.

Mor eover, Chichearo then accused Jainlett of being |late
even though, under the grace period policy he had applied to her
in the past, she should not have been considered | ate.

Chi chearo’s negative references to Jainlett’s conplaints of

di scrimnation and the tenporal proximty between her conpl aint
of harassment, the decrease in her hours, and his refusal to
afford her the grace period given to other enployees are

sufficient to allow an inference that there was a causal
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connection between her conplaints of discrimnation and the
adverse actions.

Because Jainlett has established a prima facie case of
retaliation, the burden of production shifts to CVS to articulate
a legitimte, non-discrimnatory reason for the reduction in
Jainlett’s hours. CVS has produced evidence that Jainlett’s
hours were reduced because the Christnmas busy season had ended
and enpl oyees’ hours were being reduced conpany-w de. Bellingham
Dep. 59:19-24. Mdreover, CVS naintains that Chichearo’ s
legitimate reason for reprimnding Jainlett on January 13, 2005
is that she did arrive late or skip work on the occasions in
guestion. Chichearo Dep. 104-05; 109-110.

However, even assunming that CVS has net its burden of
production, Jainlett in turn has pointed to evidence that would
allow a jury to conclude that CVS s non-di scrimnatory reason was
nmerely a pretext. Jainlett testified that her conplaint was
earlier than CVS acknow edges; that she was forced to stay hone,
unpaid, while CVS investigated; that she was not |ate on the
occasi ons conpl ai ned of by Chichearo; and that her hours were
reduced in Novenber, before the Christmas busy season ended.

This testinony provides a basis for concluding that CVS s
proffered legitimte reason for termnating Jainlett is nere
pretext. |If a jury credits the testinony, it could conclude that

CVS term nated Jainlett because she conpl ai ned of sexual
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harassnment after having al ready conpl ai ned of raci al

di scri m nati on.

Because Jainlett has offered evidence suffici

ent to

allow a reasonable jury to conclude that CVS retaliated agai nst

her for her conplaints of sexual and racial discrimnat

nmotion for summary judgnent as to this claimw |l be de

Spencer V.

2. Constructive discharge

Constructive di scharge occurs when an enpl oyer
knowi ngly permt][s] condi tions of
discrimnation in enploynent so intolerable
that a reasonabl e person subject to themwoul d
resign. A hostile work environnent will not
al ways support a finding of constructive
di scharge. To prove constructive discharge,
the plaintiff must denonstrate a greater
severity or pervasiveness of harassnent than
the mnimum required to prove a hostile
wor ki ng envi ronnent .

VWAl -Mart Stores, Inc., 469 F.3d 311, 317 n. 4

2006). For exanple, in Goss v. Exxon Ofice Systens Co

plaintiff
territory.
time, her

to have a

ion, CVS s

ni ed.

(3d Gr.

was a successful sales representative with a
747 F.2d 885, 888 (3d Cir. 1984). Over ap
supervi sor verbally abused her regarding her

child. 1d. Wen plaintiff becane pregnant (

shortly after she had secured a |l arge contract), her su

[ ucrative
eriod of

i ntention
and

pervi sor

questioned her abilities and particularly stated that he doubted

she woul d

be abl e to manage not herhood and a career.

anot her occasi on, he expressed the sane doubts so stron
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she was left in tears. 1d.

Plaintiff sought redress wth higher |evels of
managenent pursuant to the conpany’s “open door” policy, but to
no avail. 1d. After several neetings regardi ng her concerns
wi th her supervisor, plaintiff was infornmed that she was being
removed fromher territory. |d. She was told that her options
were to accept another far |less attractive, less lucrative
territory or to quit. 1d. Under these circunstances, the court
concl uded that there was enough evidence to support the jury’'s
conclusion that plaintiff had been constructively discharged.
Id. at 889.

The situation described by Jainlett is far | ess severe
than the facts of Goss. First, unlike the situation in Goss,
Jainlett’s conplaint of sexual harassnment was pronptly and
adequately renedi ed. Second, the offensive comments by Chichearo
took place during a single neeting. Third, Jainlett’s hours were
reduced, but this reduction was not permanent. Neither party
di sputes that the schedule at CVS changed on a regul ar basis and
that Jainlett’s hours varied over tinme. Thus, although
Jainlett’s hours were reduced, this was not the permanent change
made in Goss. Nor was the change in hours presented in such a
confrontational manner: accept the reduced hours or quit.

Al though Jainlett protested the reduction in her hours

to Chichearo, there is no sign that she sought assistance from
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soneone above Chichearo, whereas the plaintiff in Goss sought
hel p through several |evels of managenment. Jainlett did not even
call the conmpany’s “ethics hotline” as she had done in the past.
Under these circunstances, a reasonable jury could not concl ude
that the conditions faced by Jainlett were so intolerable that a
reasonabl e enpl oyee facing the conditions would | eave the job.
Therefore, CVS s notion for summary judgnent will be granted as

to Jainlett’s claimof constructive discharge.

1. CONCLUSI ON

For the reasons stated above, CVS s notion for sumrary
judgnent will be granted in part and denied in part. The notion
will be denied as to Jainlett’s claimof retaliation for her
conpl aints of sexual and racial discrimnation. The notion wll
be granted as to Jainlett’s remaining clains. An appropriate

order will follow
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONNA JAI NLETT, : ClVIL ACTI ON
: NO. 06-4196
Pl aintiff,
V.

CVS CORPCRATION t/ a
CVS PHARVACY,

Def endant .

ORDER

AND NOW this 30th day of July 2008, it is hereby
ORDERED that, for the reasons stated in the acconpanying
menor andum defendant’s notion for summary judgnment i s GRANTED
except as to plaintiff’s claimof retaliation for her conplaints
of sexual and racial discrimnation.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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