I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ATUAHENE OPPONG, : ClVIL ACTI ON
) NO. 02-2149
Pl aintiff,

FI RST UNI ON MORTGAGE
CORP. et al.

Def endant s.
MEMORANDUM
EDUARDO C. ROBRENO, J. JULY 24, 2008

On April 16, 2002, plaintiff Atuahene Qppong
(“Oppong”), a pro se litigant, filed this action agai nst
defendants First Union Mrtgage Corporation (“First Union”),
Wells Fargo Honme Mortgage, Inc. (“Wlls Fargo”), and Francis S.
Hal I i nan, Esquire (“Hallinan”), under the Fair Debt Collection
Practices Act (“FDCPA’), 15 U S.C. 8 1692 et seq., based on
defendants’ efforts to foreclose on a nortgage on Oppong’ s
resi dence, |ocated at 7200 Sprague Street in Phil adel phia,
Pennsyl vani a. Specifically, Oppong has alleged that the
defendants did not provide himw th the requisite validation

i nformati on concerning his debt pursuant to § 1692(g).?

'Qppong had al so brought state |aw clains of assault and
intentional infliction of enotional distress against First Union
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BACKGROUND
On Decenber 29, 2003, the Court granted summary
judgnent for all defendants, finding that none were “debt
collectors” and thus could not be held |iable under the FDCPA.

Oppong _v. First Union Mrtgage Corp., 2003 U S. Dist. LEXIS 23722

(E.D. Pa. Dec. 30, 2003). As the remaining state |aw cl ains

agai nst First Union and Hallinan were supplenental to plaintiff’s
FDCPA claim the Court exercised its discretion and di sm ssed
them wi t hout prejudice. QOppong tinely appeal ed and on Novenber
20, 2004, the Third Grcuit affirmed as to First Union and
Hal | i nan, but vacated and remanded as to the FDCPA cl ai m agai nst
Wells Fargo. The Third Crcuit held that a genuine issue of
material fact existed regarding Wlls Fargo’s status as a debt

collector. Oppong v. First Union Mrtgage Corp., 112 Fed. App’ X

866 (3d Cir. July 22, 2004).

After some additional discovery, the parties filed
cross-notions for summary judgnment. On Decenber 29, 2005, the
Court granted Wells Fargo’s second notion for summary judgnent
and deni ed Oppong’s notion for summary judgnent, hol ding that
while Wells Fargo was a “debt collector,” Qppong’ s clai mwas

barred by res judicata.? Qppong v. First Union Mrtgage Corp.

and Hal linan. These clains have since been dism ssed.
2 The Court was referring to the foreclosure action filed on

January 19, 2000, against OQppong in the Phil adel phia Court of
Comon Pl eas.
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407 F. Supp. 2d 658 (E.D. Pa. 2005). Again, plaintiff tinely
appeal ed and on January 26, 2007, the Third Crcuit affirmed in
part and vacated in part. The Court held that Oppong’ s claim
agai nst Wells Fargo was not barred by res judicata because the
Common Pl eas Court decision was not on the nerits. ong V.

First Union Mrtgage Corp., 215 Fed. Appx. 114 (3d Cr. Jan. 26,

2007). However, it upheld the Court’s determnation that Wells
Fargo was a “debt collector” within the neaning of the Act.
Thus, the Third Grcuit remanded the case for a second tine.3
Id.

Fol |l owi ng remand, the Court held a day-long trial on
Cct ober 30, 2007, at which it heard testinmony from Qopong and
recei ved docunmentary evidence fromboth parties. Pursuant to
Federal Rule of G vil Procedure 52(a), the Court enters the

follow ng findings of fact and concl usi ons of | aw

1. FINDI NGS OF FACT*
1. On March 6, 1995, Atuahene Oppong obtained a | oan

fromFirst Union which was secured by a nortgage on his

At Wells Fargo’'s request, the Court delayed holding a
hearing until the Third Crcuit panel decided Wlls Fargo’s
petition for rehearing before the panel, which it denied on March
19, 2007. It appears fromthe Third Grcuit’s docket that Wlls
Fargo did not petition for a wit of certiorari to the Suprene
Court.

*The facts are undi sput ed.



resi dence.?

2. A year later, Oppong defaulted on the | oan.

3. On January 19, 2000,° First Union filed a
conplaint (“Foreclosure Conplaint”) in the Court of Common Pl eas
of Phil adel phia County. The firm of Federman and Phel an
(“Federman”) was retained as counsel on behalf of First Union.

4. On February 26, 2001, while the forecl osure action
was pending, Wells Fargo sent a letter to Oppong indicating that
on March 16, 2001, First Union would be transferring the
servicing of Qopong’s nortgage to Wells Fargo. The letter stated
that as of that date, Wlls Fargo would be responsible for
processi ng | oan paynents, answering |l oan-rel ated questions, and
that | oan repaynment checks should be payable to Wlls Fargo in
the future. The letter also indicated that if Qppong’ s nortgage
| oan was in default, which it happened to be, the letter was to
serve as notice that Wells Fargo would attenpt to collect that
debt .

5. On January 25, 2002, trial comrenced on First

Union’s foreclosure action against Oppong. During the

> Oppong received the | oan from Corestates Mrtgage
Cor poration which, shortly thereafter, nmerged with First Union
and assuned its nanme. The nerger took place well before
plaintiff’s delinquency.

® First Union had initially filed a foreclosure action in
Decenber of 1997, based on the default. This action was
voluntarily withdrawn shortly thereafter.
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proceedi ng, Sheetal R Shah-Jani, Esquire, an attorney with
Feder man, provided Oppong with a “payoff figure,” that is, an
item zation of the anmounts allegedly owed by Qopong on the |oan,
totaling $115,931. 37, including both the bal ance owed by Oppong
on the loan and the various attorneys’ fees which had
accunul at ed.

6. On February 12, 2002, judgnent was entered in
favor of First Union and agai nst Oppong in the foreclosure
action.

7. On February 24, 2002, Oppong wote a letter to
Federman and to Wells Fargo, disputing the anmount of the debt for
the first tine.

8. On March 12, 2002, Shah-Jani responded to Qppong’ s
letter, stating that Oppong only had thirty days to dispute the
debt fromthe date he received notice that the servicing of his
nort gage had been transferred to Wells Fargo, February 26, 2001,
and that said tinme had al ready passed.

9. The only interaction between Qopong and Wl ls
Fargo, at any relevant tinme, was the letter sent by Wl ls Fargo
to Oppong, dated February 26, 2001, stating that it had assuned
the role of servicer of plaintiff’s nortgage.

10. Wells Fargo never sent Cppong a validation notice.

11. Wells Fargo never attenpted to collect the debt.



I11. CONCLUSI ONS OF LAW

A. Foreclosure Complaint as an Initial Communication

The FDCPA was enacted to provide a renedy to victins of
abusi ve, deceptive and unfair collection practices by debt

collectors. Piper v. Portnoff Law Assoc., 396 F.3d 227, 232 (3d

Cr. 2005). The applicable section of the FDCPA reads:

Wthin 5 days after the initial communication with a
consuner in connection with the collection of any debt, a debt
collector shall, unless the followng information is contained in
the initial conmunication or the consuner has paid the debt, send
the consunmer a witten notice containing--

1) the ampunt of the debt;
2) the name of the creditor to whomthe debt is owed;

3) a statenent that unless the consuner, within 30 days
after receipt of the notice, disputes the validity of the debt,
or any portion thereof, the debt will be assune to be valid by
t he debt collector;

4) a statenent that if the consuner notifies the debt
collector in witing within the 30-day period that the debt, or
any portion thereof, is disputed, the debt collector will obtain
verification of the debt or a copy of a judgnent against the
consuner and a copy of such verification or judgnment wll be
mai |l ed to the consuner by the debt collector; and

5) a statenent that, upon the consuner’s witten request
wi thin the 30-day period, the debt collector will provide the
consuner with the name and address of the original creditor, if
different fromthe current creditor.
15 U.S.C. § 1692g. A correspondence fromthe creditor to the
debtor containing the above information is known as a validation

notice. WIson v. Quadraned, 225 F.3d 350, 354 (3d G r. 2000).

The purpose of the validation notice is to informa debtor of his
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rights and obligations to his creditors. |d.

Oppong contends that he was not provided with a
val idation notice, either before or after the transfer of his
debt to Wells Fargo. Wlls Fargo argues that Oppong had in fact
been provided with the information required in a validation
noti ce by Federman and Phel an on behalf of First Union. Wlls
Fargo contends that the Foreclosure Conplaint in the foreclosure
action constituted the initial comunication and that it
contained all the information required by the statute. It is
necessary, then, for this Court to first determ ne whether (1)
the Foreclosure Conplaint filed on behalf of First Union
qualified as an “initial conmunication” and if so (2) whether it
contained all of the necessary information to constitute a proper
val idation notice.’

The FDCPA, defines a “comrunication” as the conveying
of information regarding a debt directly or indirectly to any
person through any nedium 15 U S.C. 8§ 1692a(2). 1In the Third
Circuit, it is clear that conmunications by the creditor to the
debtor in the context of litigation, specifically filing a
forecl osure conplaint, constitute “initial comrunications” and

are thus covered under the FDCPA. Piper, 396 F.3d at 235; see

"At trial, Oppong conceded that if the Foreclosure Conpl aint
satisfied the requirements of 8§ 1692g, the case would have to be
resolved in defendant’s favor. Trial Tr. 29:15-17, Cct. 30,
2007.
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also Goldman v. Cohen, 445 F.3d 152 (2d Cr. 2006) (holding that

there was no reason to exclude | egal pleadings fromthe
definition of a comunication under the FDCPA). Additionally, at
| east two courts have argued that excluding pleadings fromthe
definition of “communication” would allow “debt collectors [toO]
avoid their obligation to advise debtors of their validation

rights altogether by initiating litigation.” Jerman v. Carlisle,

502 F. Supp. 2d 686, 692 (N.D. Onhio 2007) (citing Thonmas v.
Cybak, 392 F.3d 914, 919 (7th Cr. 2004). Therefore, the Court
finds that the Foreclosure Conplaint in this case served as an
“initial comrunication” to the debtor,® triggering the FDCPA
requirenents.

The remai ning question is whether the Foreclosure
Compl ai nt satisfied the elenents of 8§ 1692. The statute requires
that a validation notice contain: (1) the anount of the debt; (2)
the name of the creditor; (3) a statenment that the debtor may
di spute the debt’s validity within 30 days of receipt of the
communi cation; (4) a statenent that if the debtor does dispute

the debt wthin 30 days, the debt collector shall send the debtor

8 Effective COctober 13, 2006, an anendnent to the FDCPA
provi ded, “A communication in the formof a formal pleading in a
civil action shall not be treated as an initial comrunication for
pur poses of subsection (a) of this section.” § 1692g. This
Court wll not apply this Anmendnent retroactively and wll
i nstead adhere to the statute and case | aw as they both existed
as the time when the cause of action arose. See, e.qg., Fed. Hone
Loan Mortgage Corp. v. Lamar, 503 F.3d 504, 509 (6th G r. 2007).
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a verification of the debt or a copy of a judgnent entered
against him and (5) a statenent that if requested within the 30
day period, the debt collector will send to the debtor the nane
and address of the original creditor if different fromthe
current one.
In the Forecl osure Conplaint, Oppong was provided with
the foll ow ng information:
Paragraph 1 - Plaintiff is
FI RST UNI ON MORTGAGE CORPORATI ON,
S/ B/ M TO CORESTATES MORTGAGE SERVI CES CORPORATI ON
1100 CORPORATE CENTER DRI VE
RALEI GH, NC 27607-5066
Paragraph 6 - The foll owi ng anbunts are due on the nortgage:
Princi pal Bal ance $63, 106. 68
| nt er est 10, 145. 40

7/ 1/ 97 through 1/1/00
(Per Diem $11.10)

Attorney’s Fees 3,155.00
Cumul ati ve Late Charges 929. 99
Cost of Suit and Title Search 550. 00
Subt ot al 77,887.07
Escrow
Credit 0. 00
Deficit 4, 479. 66
Subt ot al 4,479. 66
TOTAL $82, 366. 73

Paragraph 11 - Pursuant to the Fair Debt and Coll ection
Practices Act, 15 U.S.C. 8 1692 et seq. (1977), Defendant(s)
may dispute the validity of the debt or any portion thereof.
| f Defendant(s) do so in witing within thirty (30) days of
recei pt of this pleading, Counsel for the Plaintiff wll
obtain and provide Defendant(s) with witten verification

t hereof; otherw se, the debt will be assuned vali d.

-O-



Li kewise, if requested within thirty (30) days of receipt of
this pl eading, Counsel for the Plaintiff will send
Def endant (s) the nanme and address of the original creditor
if different from above.

It is apparent fromthe above three paragraphs that the

requi renents of the statute were fulfilled:

1. The amount of the debt was $82,355.73 (1 6);

2. The creditor was First Union Mrtgage Corporation
(1 1);

3. A statenent that the debtor may di spute the debt
within 30 days (1 11);

4. A statenent that if the defendant did dispute the
debt within 30 days, the debt collector shall send
the debtor a verification of the debt or a copy of
a judgnent entered against him(f 11); and

5. A statenent that if requested within the 30 day
period, the debt collector will send to the debtor
t he nane and address of the original creditor if
different fromthe current one (Y 11).

Accordingly, the Court concludes that Oppong was provided with
all the requisite validation information in the Forecl osure

Complaint filed by First Union.

B. Least Sophi sti cated Consuner

In addition to containing the information prescribed by
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the statute, a validation notice nust also be able to be
under stood by the “least sophisticated consuner.”® WIson v.

Quadranmed Corp., 225 F.3d 350, n.2 (3d Gr. 2000) (holding that

whet her a validation notice acconpanyi ng an extraneous docunent,
such as a conplaint or a letter, conports with the | east

sophi sticated consuner standard, is a question of law). For
exanpl e, when the requisite information is hidden wthin the
notice, or when the debtor's rights are "overshadowed" by the
text of the document within which it is sent, the initial
communi cati on has been found to be confusing to the | east

sophi sticated consuner, and thus invalid. Gaziano v. Harrison,

950 F.2d 107, 111 (3d Gr. 1991). In other words, in addition to
requiring the text of the notice to contain certain information,
the validation notice cannot induce the debtor to ignore his

legal rights. 1d. But see donon v. Jackson, 988 F.2d 1314,

1319 (2d Cr. 1993) (holding that the |east sophisticated
consuner “can be presuned to possess a rudi nentary anount of
i nformati on about the world and a willingness to read a
collection notice with sone care”). The |east sophisticated

consuner test is an objective standard. Farren v. RIM

° In adopting this standard, the Third Circuit referenced
the | anguage of United States v. National Financial Services Inc.
98 F.3d 131, 136 (4th Gr. 1996) (holding that “[t] he basic
pur pose of the |east-sophisticated-consuner standard is to ensure
that the FDCPA protects all consuners, the gullible as well as
the shrewd”).
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Acqui sition Funding, LLC, 2005 U S. Dist. LEXIS 15230, *15 (E. D

Pa. Jul. 29, 2005) (citing Gaziano, 950 F.2d at 111).

In the present case, the Court finds that the
validation informati on contained in the Foreclosure Conplaint did
not threaten Qppong, was not prolix (only four pages in |ength,
doubl e- spaced), provided the relevant information in a
conspi cuous and strai ghtforward manner, indicated that the
drafter was in fact a debt collector trying to collect a debt,
cauti oned Qppong to seek | egal advice, and instructed himthat if
he could not afford counsel, to call the local |egal reference
service for advice, providing the nane and address. As such, it
woul d have been understood by the | east sophisticated consuner.

There is, however, one potential anmbiguity in the
val i dation notice which nust be reconciled. The Foreclosure
Conpl ai nt provided on its cover page that the debtor had 20 days
"after the Conplaint and Notice are served" to enter an
appearance "personally or by attorney and filing in witing with
the court your defenses or objections to the clains set forth
agai nst you." By contrast, paragraph 11 of the Foreclosure
Conmpl ai nt provides that, "defendant may dispute the validity of
the debt . . . in witing within 30 days of receipt of this
pl eading."” In other words, while the 8 1692g notice requires a
debtor to respond within 30 days, the state court rule requires a

def endant to answer a conplaint within 20 days of its filing.
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See Thonmas v. Cybak, 392 F.3d 914, 919 (7th Gr. 2004) ("[T]he

val idation notice could potentially give the debtor the false
inpression that it has 30 days before it is required to take any
action in the lawsuit.").

The Sixth Crcuit was confronted with the identi cal

i ssue in Federal Home Mortgage Corp. v. Lamar. 503 F.3d 504.

There, the conplaint sent to the debtor advised himthat he had
20 days to file an answer to the conplaint. In the sane
conplaint, the creditor advised the debtor that he had 30 days
Wi thin which to dispute the debt. [d. Holding that the
conplaint did not violate the FDCPA, the Court wote, “[we find
that the | east sophisticated consunmer, after carefully reading

t he summons, notice, and conplaint in their entirety, would not
be led to believe that she did not have thirty days in which to
di spute the validity of the debt. [Defendant] was not obligated
to include further reconciling |language to conply with the

FDCPA. "1 1d. at 511; see also Goldman, 445 F.3d at 155 (finding

unper suasi ve the argunent that it would be confusing to the

debtor if required to conply with both the 20- and 30-day

©The district court in Lamar explained it this way: “[T]he
| east sophisticated consuner, with a careful reading of the
| anguage in the Sunmmons and Conplaint, including the statutorily
required notice, would understand that there were two different
time periods within which she nust act, and that the tinme periods
run at the same tine, fromthe day after the Summons and
Conpl aint is received.” Fed. Hone Loan Mrtgage Corp. v. Lanar,
2006 U.S. Dist. LEXIS 5924, at *22 (N.D. Chio Aug. 22, 2006).
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deadl i nes).

The Court agrees with the reasoning in Lamar and
&l dman. ' I n the Forecl osure Conpl ai nt, OQppong was presented
with two distinct deadlines within which to performtwo distinct
actions; one, when to file an answer to the conplaint and two,
when to dispute the debt. The |east sophisticated consuner, upon
review ng the conpl aint, would have conprehended and been able to

foll ow t hese i ndependent deadl i nes.

B. Noti ce of Transfer Letter

Under the Real Estate Settlement Procedures Act
(“RESPA”), 12 U. S.C § 2605(b), a servicer of any federally
related nortgage loan is required to notify the borrower in
witing of any assignment, sale, or transfer of the servicing of
the loan to any ot her person or business at |east 15 days prior
to the transfer. Oppong received notice of this transfer from
Wells Fargo in a letter dated February 26, 2001, and Wlls Fargo

assuned the servicing of Qopong’s | oan on March 16, 2001. Oppong

“while the same concl usion was reached in these two cases,
the Sixth Circuit in Lamar criticized the Second Circuit’s
proposed “reconciling | anguage” in Gl dman. The Gol dman Court
hel d that separate dates were perm ssible with the caveat that
the foreclosure conplaint contain | anguage expl aining the two
deadl i nes. Goldnman, 445 F.3d at 157. The nore recent deci sion
in Lamar with which this Court concurs, held that “[t]o require
debt collectors to include such | anguage goes beyond the plain
| anguage of the statute and favors the consuner at the debt
collector's expense.” Lamar, 503 F.3d at 510.
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argues that Wells Fargo violated the FDCPA by attenpting to
collect a debt without first serving upon hima renewed, or
second, validation notice. This argunent fails on both the facts
and the | aw

First, as to the facts, it is uncontested that Wlls
Fargo did not undertake any debt collection action in this case.

Therefore, Qppong fails to prove the "threshold requirenent of

the FDCPA . . . that the prohibited practices are used in an
attenpt to collect a "debt.'" Piper, 396 F.3d at 232; see also

Pollice v. Nat'l Tax Funding, L.P., 225 F.3d 379, 400 (3d G

2000) (holding that there nust be an attenpt to collect a debt
for the FDCPA to apply).

Second, as to the law, even assum ng that Wells Fargo
was acting as a debt collector in this case, it was not obligated
to provide Qppong with what would be a second validation notice
(beyond that already provided by Federman and Phel an on behal f of

First Union) with the requisite information. Nichols v. Byrd,

435 F. Supp. 2d 1101, 1106 (D. Nev. 2006) (holding that if
Congress had intended to obligate every subsequent debt collector
beyond the first to provide validation notice it would have

explicitly called for it in 8 1692g); see also Senftle v. Landau,

390 F. Supp. 2d 463, 473 (D. Md. 2005) (holding that there is
only one “initial comunication” with a debtor on a given debt

under 8§ 1692g(a), even though subsequent debt collectors “may
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enter the picture.”); Ditty v. Checkrite, 973 F. Supp. 1320, 1329

(D. U. 1997) (holding that after a validation notice has been
tinely sent, a subsequent collector does not need to provide
addi tional notice and another thirty-date validation period).

To the extent that there is authority to the contrary,

see, e.0., Giswld v. J & R Anderson Bus. Serv., 1983 U. S. D st

LEXI S 20365 (D. Or. Aug. 11, 2005) (holding that each collector

nmust provide information required by 8 1692g); see also Turner V.

Shenandoah Legal G oup, P.C., 2006 U.S. Dist. LEXIS 39341 (E. D

Va. June 12, 2006) (stating that every debtor is owed the sane
duty from each and every debt collector, lest an "end-run around
the validation notice requirenent” be created), it is not
persuasi ve. Under the FDCPA, the goal of the initial

communi cation is to advise the debtor of his rights and
obligations to his creditor. Once the validation infornation is
provided in the initial comunication, and once the debtor is
made aware of his rights at the tine the collection process
begins, it would serve no purpose to require that the sanme
informati on be given again and again, each tinme the servicing

function was passed fromone creditor to another.!?

' V. CONCLUSI ON

2As di scussed above, RESPA requires that the debtor be
apprised of a transfer of the servicing function from one
creditor to another. This was done here.
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For the reasons set forth above, the Court finds that:
a) the Foreclosure Conplaint constituted an initial
communi cation; b) the initial comrunication contained the
validation information in conpliance with 8 1692g; c) the
For ecl osure Conpl aint, taken as a whole, could not induce the
| east sophisticated consuner to ignore his legal rights under the
FDCPA; d) Oppong was tinely advised of the transfer of servicing
of his loan fromFirst Union to Wlls Fargo; and e) there was no
duty on the part of Wells Fargo to serve upon Qppong a second
val idation notice. Accordingly, judgnent shall be entered in
favor of defendant Wells Fargo and agai nst plaintiff Atuahene

Oppong. An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ATUAHENE OPPONG, : ClVIL ACTI ON
) NO. 02-2149
Pl aintiff,

V.

FI RST UNI ON MORTGAGE
CORP. et al.,

Def endant s.

ORDER
AND NOW this 24th day of July, 2008, pursuant to Fed.
R Cv. P. 52(a) and for the reasons set forth in the findings of
fact and conclusions of law, judgnment is entered in favor of the
def endant Wells Fargo and agai nst the plaintiff Atuahene Oppong.

| T 1S FURTHER ORDERED that plaintiff’s notion for
sumary judgnent (doc. no. 78) is DEN ED as noot.

| T I'S FURTHER ORDERED t hat defendant’s notion to strike
plaintiff’s nmotion for summary judgnment (doc. no. 80) is DEN ED

as noot.

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ATUAHENE OPPONG, : ClVIL ACTI ON
) NO. 02-2149
Pl aintiff,

V.

FI RST UNI ON MORTGAGE
CORP. et al.,

Def endant s.

JUDGMENT

AND NOW this 24th day of July, 2008, pursuant to the
Order of the Court on July 24, 2008, containing the Court’s
findings of fact and conclusions of law, it is hereby ORDERED
that JUDGVENT is entered in favor of defendant Wells Fargo and

agai nst plaintiff Atuahene Qppong.

AND I'T | S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




