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JOHN WALLACE, : CGivil Action No. 07-4918(NLH)
et al., :

Pl aintiffs,
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Rl CHARD ABELL, :
SPECI AL MASTER OF UNI TED STATES :
COURT OF FEDERAL CLAI M5, and
JAN HORBALY, CLERK OF THE
UNI TED STATES COURT OF APPEALS
FOR THE FEDERAL Cl RCUI T,
et al.,

Def endant s.

APPEARANCES:

John Wal | ace

P. 0. Box 8732

Al | entown, PA 18105-8732
Pro se

Virginia R Powel, Esquire
Paul Kaufman, Esquire
US. Attorney's Ofice
615 Chestnut St
Suite 1250
Phi | adel phi a, PA 19106-4476
n behal f of defendants
H LLMAN, District Judge, District of New Jersey?
This matter has cone before the Court on the notions of
defendants Richard Abell, Special Master in the United States
Court of Federal dains, and Jan Horbaly, the Clerk of the United

States Court of Appeals for the Federal Circuit, to dismss

Desi gnated for service in the Eastern District of
Pennsyl vani a pursuant to the provisions of 28 U S.C. § 292(b) as
ordered by the Honorable Anthony J. Scirica, Chief Judge of the
United States Court of Appeals for the Third Grcuit.



plaintiffs’ clains pursuant to Federal Cvil Procedure Rule

12(b) (1) and 12(b)(6) for lack of subject matter jurisdiction and
for failure to state a clai mupon which relief can be granted.

Al so before the Court is defendants’ notion to strike plaintiffs’
“Entry of New Defendants.” For the reasons expressed bel ow,
defendants’ notions will be granted.

BACKGROUND

Plaintiffs, John Wall ace, Margaret \Wallace, their living
el even children, and their two deceased children,? have filed a
213 page conplaint, in addition to nunerous exhibits, against
defendants relating to a 1996 | awsuit brought in the U S. Court
of Claims with regard to the vaccination of one of the Will ace
children. It appears fromthe volum nous and ranbling conplaint

that plaintiffs claimthat their constitutional rights were

’As defendants note, neither M. Wallace nor Ms. \Wallace,
who are appearing pro se, can represent the interests of their
m nor children. See Osei-Afriyie v. Mdical College of
Pennsyl vania, 937 F.2d 876, 882 (3d Cr. 1991) (holding as a
general proposition that a non-lawer appearing pro se i s not
entitled to play the role of attorney for his children in federal
court). Further, M. Willace cannot serve in the role of
attorney for anyone but hinself, and his deceased children have
no individual standing. See 28 U S.C A 8 1654 (“In all courts
of the United States the parties may pl ead and conduct their own
cases personally . . . .”); lannaccone v. Law, 142 F.3d 553, 558
(3d Cir. 1998) (stating that “because pro se neans to appear for
one's self, a person may not appear on another person's behalf in
the other's cause”—"[a] person nust be litigating an interest
personal to hini); Adelsberger v. United States, 58 Fed. C. 616
618 (2003) (“A person who dies prior to filing suit is not a
| egal entity.”). The status of each Wallace plaintiff is noot,
however, because as di scussed bel ow, none of plaintiffs’ clains
can stand agai nst these defendants.
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vi ol at ed when def endant Special Master Abell, who was assigned to
adj udi cate plaintiffs’ case brought under the National Chil dhood
Vaccine Injury Act of 1986, acted inproperly by finding that the
Wal | aces had not provided any expert nedical opinion to support
their claimthat the polio vaccine caused the death of their
child and al so exposed the rest of the famly to polio. It
appears that plaintiffs are also conplaining that defendant
Horbaly, in her position as Clerk of the U S. Court of C ains,
deni ed himaccess to the courts because they were not infornmed
t hat Special Master Abell dism ssed their conplaint in a tinely
manner, and, consequently, their appeal of that decision was
deni ed because it was filed out-of-tine.

Bot h def endants have noved to dism ss plaintiffs’ clains.
Def endants have al so noved to dismss plaintiffs’ “Entry of New
Def endants,” which adds as defendants Virgi nia G bson and Pau
Kauf man, who are the Assistant United States Attorneys (AUSAs)
assigned to represent defendants in this case. Plaintiffs have
opposed these notions.

DI SCUSSI ON

A Jurisdiction
Because plaintiffs have brought clains pursuant to Bivens v.

Si x _Unknown Nanmed Agents of the Federal Bureau of Narcotics, 403

U S 388 (1971), for alleged violations of their civil rights,

this Court has jurisdiction of this matter pursuant to 28 U.S.C.



§ 1331.

B. Motion to Dismss Standard

When considering a notion to dismss a conplaint for failure
to state a clai mupon which relief can be granted pursuant to
Fed. R Cv. P. 12(b)(6), a court nust accept all well-pleaded
all egations in the conplaint as true and view themin the |ight

nost favorable to the plaintiff. Evancho v. Fisher, 423 F.3d

347, 351 (3d Gr. 2005). It is well settled that a pleading is
sufficient if it contains “a short and plain statenent of the

cl ai m showi ng that the pleader is entitled to relief.” Fed. R
Cv. P. 8(a)(2). Under the liberal federal pleading rules, it is
not necessary to plead evidence, and it is not necessary to plead

all the facts that serve as a basis for the claim Bogosi an v.

Qulf Gl Corp., 562 F.2d 434, 446 (3d Gr. 1977). However,

“Ia]l though the Federal Rules of Civil Procedure do not require a
claimant to set forth an intricately detail ed description of the
asserted basis for relief, they do require that the pleadi ngs
gi ve defendant fair notice of what the plaintiff’s claimis and

t he grounds upon which it rests.” Baldwin County Welcone Ctr. v.

Brown, 466 U. S. 147, 149-50 n.3 (1984) (quotation and citation
omtted).

A district court, in weighing a notion to dism ss, asks
“‘not whether a plaintiff will ultimately prevail but whether the

claimant is entitled to offer evidence to support the claim’”



Bell Atlantic v. Twonbly, 127 S. C. 1955, 1969 n.8 (2007)

(quoting Scheuer v. Rhoades, 416 U.S. 232, 236 (1974)); see also

Phillips v. County of Allegheny, 515 F.3d 224, 234 (3d Cr. 2008)

(stating that the “Supreme Court's Twonbly fornul ation of the

pl eadi ng standard can be summed up thus: ‘stating ... a claim
requires a conplaint with enough factual matter (taken as true)
to suggest’ the required elenent. This ‘does not inpose a
probability requirenent at the pleading stage,’ but instead
‘sinply calls for enough facts to raise a reasonabl e expectation
that discovery will reveal evidence of’ the necessary elenent”).
A court need not credit either “bald assertions” or “legal
conclusions” in a conplaint when deciding a notion to di sm ss.

In re Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1429-30

(3d Gr. 1997). The defendant bears the burden of show ng that

no cl ai mhas been presented. Hedges v. U S., 404 F.3d 744, 750

(3d Cr. 2005) (citing Kehr Packages, Inc. v. Fidelcor, Inc., 926

F.2d 1406, 1409 (3d Gir. 1991)).

Finally, a court in reviewing a Rule 12(b)(6) notion nust
only consider the facts alleged in the pleadings, the docunents
attached thereto as exhibits, and matters of judicial notice.

Sout hern Cross Overseas Agencies, Inc. v. Kwong Shi ppi ng G oup

Ltd., 181 F.3d 410, 426 (3d Gr. 1999). A court may consider,
however, “an undi sputedly authentic docunent that a defendant

attaches as an exhibit to a notion to dismss if the plaintiff’s



clains are based on the docunment.” Pension Benefit Guar. Corp.

v. Wiite Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d G r

1993). If any other matters outside the pleadings are presented
to the court, and the court does not exclude those matters, a
Rule 12(b)(6) nmotion wll be treated as a sunmary judgnent notion

pursuant to Rule 56. Fed. R CGyv. P. 12(b).

C. Whet her Plaintiffs’ C ains Agai nst Defendants Shoul d be
D sm ssed
Def endant s have noved to dism ss the clains against them
because they are inmmune fromsuit. It is well-settled that
j udges, as well as court personnel whose functions are intimately
or closely associated with the judicial process, are absolutely
immune fromsuits arising fromtheir official duties. See

Mreless v. Waco, 502 U S. 9, 9-10 (1991) (explaining that

“judicial imunity is an imunity fromsuit, not just from
ultimate assessnment of damages,” and that “judicial inmunity is

not overcone by allegations of bad faith or nalice”); Pierson v.

Ray, 386 U.S. 547, 553-554 (1967) (“Few doctrines were nore
solidly established at conmon |aw than the imunity of judges
fromliability for danages for acts commtted within their

judicial jurisdiction . . . .”); Gllas v. Suprene Court of

Pennsyl vania, 211 F.3d 760, 766 (3d Cir. 2000) (dismssing clains

agai nst the Deputy Court Administrator of the Famly Court

Di vision on the basis of absolute quasi-judicial inmnity because



the clains arose fromthe adm nistrator’s duties for the court).

Def endants here are i mune from suit because plaintiffs’
clainms arise out of defendants’ judicial duties. The clains
agai nst Special Master Abell arise fromhis handling of
plaintiffs’ case before himin his role as an adjudi cator by
appoi ntment of the U S. Court of Federal Cains, and the clains
against Cerk Horbaly arise fromhis duties in docketing
docunents and transmtting court docunents. Consequently,
because defendants are imune fromsuits based on these type of

clainms, plaintiffs’ conplaint agai nst them nust be di sm ssed.

D. Whet her plaintiffs’ “Entry of New Defendants” should be
stricken

On April 25, 2008, plaintiffs submtted a docunent titled

“Entry of New Defendants.”® Plaintiffs have submtted this

3As def endants note, this docunent was not entered onto the
as of the tine defendants filed their notions on May 22, 2008.
This occurred because rather than filing their “Entry of New
Def endants” wth the clerk’s office for the Eastern D strict of
Pennsyl vania, plaintiffs mailed this docunent directly to the
under si gned’ s chanbers, and the docunent was viewed to be a
courtesy copy. After being infornmed that this docunment was not
filed on the Eastern District of Pennsylvania s docket, it was,
along with plaintiffs’ “Menorandum of Law in Cpposition to
Fal | aci ous Statenents Filed by US Attorneys,” sent to the clerk’s
of fice for docketing.

Incidentally, in this and several other cases appointed to
this Court, because plaintiffs began to send their filings either
directly to chanbers or to the clerk’s office for the District of
New Jersey, an order was entered directing plaintiffs to submt
their filings directly to the clerk’s office for the Eastern
District of Pennsyl vani a.



filing pursuant to Federal C vil Procedure Rule 15(d), which
provides, in relevant part, “On notion and reasonabl e notice, the
court may, on just terns, permt a party to serve a suppl enental
pl eadi ng setting out any transaction, occurrence, or event that
happened after the date of the pleading to be suppl enented.”

This “suppl enmental pl eading” asks that Chief Assistant United
States Attorney Virginia G bson and Assistant United States

Attorney Paul Kaufnman be added as defendants to their conplaint.

This “suppl enental pleading” nust be stricken for two
reasons. First, plaintiffs have failed to file a notion for
| eave to file a supplenental pleading, which is a requirenent of
Rul e 15(d). Second, even if the Court were to construe
plaintiffs’ filing as a notion for |eave, adding these additional

def endants woul d be futile.

Ms. G bson and M. Kaufman are the Assistant United States
Attorneys (AUSAs) who have appeared in this case to represent
defendants. Plaintiffs claimthat in their representation of
def endants, these AUSAs have “perpetrated attorney fraud.” The
all eged fraud is that the AUSAs have misinterpreted the Third

Circuit’s decision in Wall ace v. Federal Judges, G v. Action No.

07-1315, to this Court. In that case, the Third Crcuit, citing

Gsei -Afriyie v. Medical College of Pennsylvania, 937 F.2d 876,

882 (3d Gir. 1991), determned that M. Wall ace could not

represent Ms. Wallace and was only able to assert his own



claims. Plaintiffs disagree with that ruling, arguing that

Csei-Afriyie only stands for the proposition that a parent

appearing pro se cannot represent the interests of his child.
Plaintiffs also contend that the Third Crcuit’s ruling was based

on the AUSAs m sleading interpretation of Gsei-Afriyie.

Plaintiffs’ request for the addition of these AUSAs to this
case fails for many reasons. Primarily, plaintiffs’ claimof
fraud based on actions taken in another case is not properly
asserted in this case. Additionally, even if the AUSAs’

“msinterpretation” of Osei-Afriyie was al so inplicated here,

t hat conduct would have arisen in the context of defending
Speci al Master Abell and Cerk Horbaly. Such conduct is
protected by the judicial privilege and absolute imunity. See

CGeneral Refractories Co. v. Fireman's Fund Ins. Co., 337 F.3d

297, 311-12 (3d Cr. 2003) (citing Post v. Mendel, A 2d 351, 353

(Pa. 1986)) (other citations omtted); Barrett v. US., 798 F. 2d

565, 572 (2d Cir. 1986) (citing Mtchell v. Forsyth, 472 U S. 511

(1985); Butz v. Econonpbu, 438 U. S. 478 (1978) (“Al though

gover nment defense counsel, not having selected the other party
as the target of the litigation, is in a nore passive position
than a prosecutor or plaintiff's representative, he neverthel ess
functions in an adversarial arena where ‘there is, if not always
a wnner, at |least one |loser,’” and since he is charged with a
public trust he should not be inhibited in the faithful

performance of his duties by the threat of harassing |lawsuits



against him H's function as a governnent advocate therefore
entitles himto absolute imunity, which is ‘necessary to assure
that . . . advocates . . . can performtheir respective functions
wi t hout harassment or intimdation.””).

Consequently, plaintiffs’ “Entry of New Defendants” nust be
stricken.

CONCLUSI ON

For the reasons expressed above, plaintiffs’ clains against
def endants must be dism ssed, and plaintiffs’ “Entry of

Def endant s” nust be stricken. An appropriate Order will issue.

Dated: July 17, 2008 s/ Noel L. Hillnman

NCEL L. HI LLMAN, U.S.D.J.
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UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN WALLACE, ) Cvil Action No. 07-4918(NLH)
et al., :

Plaintiffs,

v. . ORDER
RI CHARD ABELL, :
SPECI AL MASTER OF UNI TED STATES :
COURT OF FEDERAL CLAI M5, and
JAN HORBALY, CLERK OF THE
UNI TED STATES COURT OF APPEALS
FOR THE FEDERAL Cl RCUI T,

et al.,
Def endant s.

For the reasons expressed in the Court’s Qpinion filed even

dat e,

| T IS HEREBY on this 17th day of July, 2008

ORDERED t hat defendants’ notion to dismss plaintiffs’
conplaint [9] and defendants’ notion to strike plaintiffs’ “Entry

of New Defendants” [10] are GRANTED; and it is further

ORDERED that the Cerk of the Court shall mark this action

as CLGSED.

s/ Noel L. H Il nman

NCEL L. HI LLMAN, U.S.D.J.
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