I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHANA G EL ) ClVIL ACTI ON
V.

FEASTERVI LLE FI RE COVPANY ; NO. 07-1186

MVEMORANDUM AND ORDER

McLaughlin, J. July 21, 2008

In this suit, plaintiff Shana Gel, a forner vol unteer
firefighter for defendant Feasterville Fire Conpany
(“Feasterville” or “the Conmpany”), alleges that she suffered
sexual harassment and retaliation in violation of Title VIl of
the Gvil R ghts Act of 1964 and the Pennsyl vania Human Rel ati ons
Act .

Ms. Gel alleges that Mark Young, a battalion chief in
the Fire Conpany, sexually harassed her, both verbally and
physi cal Iy, from Decenber 2004 through Cctober 2005 by making
sexual comments and gropi ng her breasts and buttocks. She
al l eges another fire fighter, Barry Shore, participated in sone
of the harassment. M. Gel also contends she was retaliated
agai nst after she filed a formal conplaint against M. Young and
M. Shore with the Fire Conpany Board.

Feasterville has noved for sumrary judgnent, arguing
that Ms. G el cannot show the severe and pervasi ve conduct

required to make out a hostile work environment claimor the



materi ally adverse action caused by her protected activity
required to make out a retaliation claim The Court will deny
the notion, finding, on the record presented, genuine issues of
fact preventing sumrary judgnment on either claim |In making this
determ nation, the Court has applied the applicable summary

j udgnent standard, viewing the facts of the case in the |ight
nost favorable to plaintiff and drawing all inferences in the

plaintiff's favor. Doe v. CA RS Protection Plus, Inc., 527

F.3d 358, 362 (3d Cir. 2008).

Anmong the required el enents of a hostile work
environment claimare that the plaintiff be shown to have been
subjected to intentional discrimnation that was “pervasive and
regular” and that detrinentally affected the plaintiff and woul d

have detrinentally affected a reasonabl e person. Cardenas v.

Massey, 269 F.3d 251, 260 (3d Cir. 2001). Feasterville contends
that Ms. Gel has failed to show that the actions she conpl ai ns
of were sufficiently pervasive and regular or sufficiently

of fensive to be actionabl e.

In opposition to summary judgnent, Ms. Gel points to
her deposition testinony, in which she states that, beginning in
2005, fellow firefighter Mark Young nmade inappropriate sexua
comments and groped her breasts and buttocks. M. Gel testified
that M. Young told her “a couple of tines” that, if her “husband

wasn’t around, that we could be together.” M. Gel testified



that, after fire calls, when she was renoving her gear, M. Young
woul d sonetines grab her, at first on the buttocks and |l ater on
the breasts. She testified that he also “a couple of tines”
grabbed her genitals. M. Gel was unclear in her testinony how
often this behavior occurred.

At deposition, M. Young admtted that he had grabbed
Ms. Gel’s breasts and buttocks when they were “kidding around,”
but testified that the touchi ng was nutual :

We were just joking around. Maybe | m ght

pat her on her butt. She’ d pat nme on ny

butt. [|’d grab her boobs. She’d grab nme by

my balls — you know just playing around.
Young Dep. at 33. M. Young testified he could not renenber how
many tinmes this physical contact had occurred, but stated that it
happened when they would go on a fire call. 1d. M. Gel denies
touching M. Young sexually or engaging in sexual banter with him
and says she told himto “knock it off.” Gel Dep. at 55.

Al t hough both Ms. G el and M. Young are uncertain of
the frequency of these incidents, this testinmony is sufficient,
gi ven the standard applicable on summary judgnent, to create a
genui ne issue of material fact as to whether Ms. G el was
subj ected to “pervasive and regular” harassnent. The conflicting
testimony as to whether the sexual contact between Ms. G el and
M. Young was nutual, viewed in the |light nost favorable to M.

G el, creates a genuine issue of material fact as to whether the

Ms. G el was both subjectively and objectively detrinentally
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affected by the incidents. Summary judgnent will therefore be
denied on Ms. Gel’s hostile work environnment claim

Ms. G el has also produced sufficient facts for her
retaliation claimto survive sunmary judgnment. For a cl ai m of
retaliation, Ms. Gel nmust show that: (1) she engaged in
protected activity; (2) her enployer took an adverse enpl oynment
action against her; and (3) there was a causal connection between
her participation in the protected activity and the adverse

enpl oynent action. LeBoon v. Lancaster Jewi sh Community Center

Ass’n, 503 F.3d 217, 231-232 (3d Cir. 2007). Feasterville
contends Ms. G el cannot prove the second two el enents of her
claim

Ms. Gel clains that she suffered retaliation because,
after she brought charges against Mark Young with the Fire
Conpany for sexual harassnent, she was brought up on charges of
harassing him M. Gel filed formal charges of harassnent
agai nst Mark Young and Barry Shore on Cctober 13, 2005. After a
heari ng hel d Novenber 22, 2005, the Fire Conpany Board of
Directors found M. Young guilty of conduct unbecom ng an officer
and sexual harassnent and suspended himfor three nonths. The
suspensi on, however, never went into effect because M. Young
appeal ed and the suspension was put to a vote of the Fire Conpany
on Decenber 20, 2005, and failed to be affirmed by a two-thirds

vote of the Conpany as required by its by-Iaws.



On January 16, 2006, the Vice-President of the Fire
Conpany filed charges against Ms. Gel for sexual harassnent,
unl awf ul issuance of a conpany pager, and conduct unbecom ng an
officer. These charges were based, in part, on testinony by Mrk
Young and Barry Shore at the earlier hearing on Ms. Gel’s
charges that Ms. G el had touched their genitals in what they
descri bed as nutual “joking around.” The Vice-President also
filed charges against Ms. Gel’s husband for unlawful issuance of
a pager and conduct unbecom ng. On February 26, 2006, the
charges against the Gels were dismssed when no w tnesses
appeared to testify in support of them

Feasterville argues that 1) the filing of disciplinary
charges does not rise to the level of a materially adverse action
and 2) even if it does, Ms. G el has no evidence that the charges
brought against her were in retaliation for her clains against
M. Young.

To be a materially adverse, an action nust be
sufficiently serious that it “m ght have di ssuaded a reasonabl e
wor ker from maki ng or supporting a charge of discrimnation.”

Burlington Northern and Santa Fe Ry. Co. v. Wite, 548 U S. 53,

68 (2006) (internal quotation and citation omtted). Under this
standard, an action need not be so significant as to anount to a
change in the ternms or conditions of the plaintiff’s enpl oynent,

but must be nore than an allegation of “petty slights or m nor



annoyances.” |d. at 60, 67-68. The Court finds that, on this
record, the disciplinary charges | odged agai nst Ms. G el and her
husband are sufficient to create a genuine issue of nmaterial fact
as to whether they constituted materially adverse actions.

The causation required for a retaliation claimcan be
shown by evidence of timng or by evidence of ongoing antagoni sm

Abranson v. WIlliamPatterson College of NJ., 260 F.3d 265, 288

(3d Cr. 2001). Tenporal proximty alone may be sufficient to
show causation where it is unusually suggestive. [If the timng
is not unusually suggestive, a court nmust | ook at the evidence as
a whol e, including evidence of intervening antagonism to
determine if it is sufficient to raise an inference of
retaliation. LeBoon, 503 F.3d at 232.

Here, Ms. Gel filed her charges agai nst Mark Young and
Barry Shore on COctober 13, 2005 and had a hearing on those
charges on Novenber 22, 2005. The alleged retaliation against
her occurred January 16, 2006. Although the three-nonth gap
between Ms. Gel’s protected activity and the alleged retaliation
is not sufficient by itself, to make the required show ng of
causation, there is other evidence as to causation here. Taking
all inferences in Ms. Gel’s favor, there is sone evidence of
ongoi ng ant agoni sm bet ween her and nenbers of the Fire Conpany in
the intervening nonths between her protected activity and the

all eged retaliation, evidenced by the refusal of the nenbers of



the Conpany to ratify Mark Young’s suspension by two-third vote.
Al t hough the question is a close one, on this record, the Court
finds that Ms. G el has made a sufficient showing to prevent

summary judgnent on the issue of causation.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHANA d EL ) Cl VIL ACTI ON
V.

FEASTERVI LLE FI RE COVPANY E NO. 07-1186

ORDER

AND NOW this 21st day of July, 2008, upon
consi deration of the defendant’s Mdtion for Summary Judgnent
(Docket No. 13), and the response thereto, IT IS HEREBY ORDERED

that the Motion is DEN ED
BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




