IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMAL BARR : CIVIL ACTI ON
V.
DAVI D Di GUGLI ELMO, et al . : NO 07-2793

VEMORANDUM & ORDER

McLaughlin, J. July 17, 2008

The plaintiff, Jamal Barr, is an inmate at State
Correctional Institution—-Gaterford. He has sued the defendants,
adm ni strators and officers at Gaterford, under 28 U S.C. 8§
1983, alleging various constitutional clains as well as general
cl ai mrs of abuse, harassnent, and humliation. The plaintiff has
nmoved for a prelimnary injunction and a tenporary restraining
order. The defendants have noved for judgnment on the pl eadi ngs
under Federal Rule of Civil Procedure 12(c). The defendants have
established that there is no material issue of fact to resolve
and that they are entitled to judgnent as a matter of law. The
Court will grant the defendants’ notion for judgment on the
pl eadi ngs, and deny the plaintiff’s notion for a prelimnary

injunction and a tenporary restraining order.



Fact s

A Facts Alleged in the Conpl ai nt

The defendants are admi nistrators and officers at
Graterford and in the Pennsylvani a Departnent of Corrections.
David DiGuglielno is the warden at Gaterford, and responsible
for its operation and managenent. Sharon Burks is the chief
appeal and grievance coordinator in the Departnent of
Corrections. M chael McGovern is a Departnent of Corrections
attorney. John Murray and M chael Lorenzo are deputy wardens at
Graterford. Francis Feild is a major at Gaterford. Blanca
Rodri guez, Jeff Baker, Scott Pasqual e, Lawence Ludw g, Jaine
Lugis, and Wlliam Banta are unit managers at Gaterford. Conpl.
19 1-12.

Def endants Brunfield and Canpbell are captains at
Graterford, and defendants Ansari, Oaens, Oplaka, Caval ari,

Robi nson, Hiltner, Thonpson, and Sunderm er are |ieutenants.

Def endants | sanoyer, Dunlap, MIton, and Currant are sergeants.
Def endants Sabotini, Gtkos, Wse, MCoy, Spearnan, Settl e,

Mtch, Young, Hyman, and Foster are corrections officers. 1d. 91
13-18, 20-24, 29-33, 35-42.

Joe Tarr is an activities manager at Graterford, and
Joe Rogers and Eric Battestelli are activities supervisors. Mary
Canino is a m sconduct hearing exam ner and Wendy Moyer is the

grievance coordinator. 1d. 7 19, 25-28.



In July of 2005, the plaintiff and the Departnent of
Corrections entered into a settlenent agreenent whereby the
plaintiff would be transferred to G aterford fromS.C.1. Geen
and given a “z-code,” a status that entitled himto a single
cell. The agreenent also had a confidentiality clause. 1d. 11
1-3.

On August 30, 2005, the plaintiff arrived at G aterford
and was placed in a single cell. The next day Opl aka, Baker, and
Wp threatened the plaintiff with adm nistrative custody
pl acenent in the Restricted Housing Unit (“RHU) if he did not
agree to take a cellmate. He was then placed in a single cel
and prison officials began conducting searches of his cell every
week. The plaintiff conplained about the searches to Lieutenant
Onvens. 1d. 7 5, 6, 8-10.

On Decenber 31, 2005, the plaintiff saw two corrections
officers, Gtkos and Sabotini, engaging in “inappropriate sexua
m sconduct” while on duty. Gtkos later questioned the plaintiff
about what he had seen and he told her that he would “take that
to the grave.” Several days later, the plaintiff was placed in
adm ni strative custody in the RHU. He received a report saying
that he was a threat to hinself and others, and G tkos, Sabotini
and Baker started a runor that he was a stalker. VWhile he was in
the RHU, the plaintiff received a visitor, who was harassed and

told to leave. 1d. 17 13-17, 20.



The plaintiff filed grievances all egi ng harassnent of
himself and his visitor. Lt. Ansari initially refused to
investigate the clains, but Lt. Omens conducted an investigation
and both grievances were dism ssed. 1d. Y 21, 22, 25, 26, 49.

I n January of 2006, the plaintiff left adm nistrative
custody and noved to a cell on A block. Sgt. |sanpbyer entered
his cell and told the plaintiff that he didn't |ike stal kers and
that he had the power to make sure the plaintiff never got
parole. Sgt. |sanoyer and Scott Pasquale told the plaintiff that
t hey woul d send himback to the RHU if he did not agree to take a
cellmte. 1d. 28, 30-32.

The plaintiff was later placed in a different cell with
a cellmte, and tried unsuccessfully to be noved back to a single
cell. Various prison guards and adm nistrators ignored the z-
code in the plaintiff’s file or told himthat the z-code had been
removed. The plaintiff’s famly then contacted M chael MGovern
and Donal d Vaughn at S.C. 1. Geen, where the settlenent agreenent
was reached. Vaughn and McCGovern contacted DigGuglielno to
informhimof the settlement agreenent. The plaintiff returned
to a single cell, although Pasquale briefly del ayed the nove.
1d. 91 32-48.

Lt. Omens concluded that the plaintiff’s allegations of
harassnment coul d not be sustained. The plaintiff offered to pay

for alie detector test for hinself and officers G tkos and



Sabotini, but Lt. Ownens refused. Lt. Onens refused to question
all of the wtnesses the plaintiff had |listed, despite the fact
that the plaintiff told himthat the witnesses were afraid to
speak up against the guards. 1d. 9T 50-56.

McGovern faxed the settlenment agreenent to G aterford
to be placed in the plaintiff’'s file, but the settl enent
agreenent had a nondi scl osure clause. The disclosure of the
agreenent | ed to guards spreading runors about the plaintiff.
Oficer Wse harassed the plaintiff on her rounds at night and on
Oct ober 13, 2006, she issued hima fabricated m sconduct citation
for indecent exposure. 1d. 1Y 57-63.

Lt. Ansari questioned both the plaintiff and Wse about
the harassnent. The plaintiff received a m sconduct wite-up and
was called to a m sconduct hearing before exam ner Mary Cani no.
Cani no asked the plaintiff to waive his hearing rights and
threatened himw th 180 days in the RHU if he did not, so he
wai ved his rights and pleaded guilty. Canino gave hima sanction
of 60 days in the RHU and renoved the plaintiff fromhis job.

Id. 17 64, 65, 75-78, 80-82.

On Cctober 15, 2006, before being placed in the RHU
the plaintiff’s new sneakers were confiscated. After he left the
RHU, his sneakers were not returned, and he pursued a | engthy

grievance process. I|d. 1Y 85, 107-34.



On Novenber 26, 2006, he plaintiff was released from
the RHU and placed in a special needs unit on the prison’s “new
side.” Wen he asked Lt. Caval ari why he had been noved to the
new si de, Caval ari responded that the old side did not have
single cells available at the tine. Wen the plaintiff’'s famly
tried to visit him they were turned away because prisoners
housed on the new side cannot receive visitors at night or on
weekends. The plaintiff grieved this incident and tried to get
noved back to the old side, but the unit managers in charge of
the old side units resisted his efforts due to “prior unfounded
actions.” 1d. 91 96, 99, 101-02, 135-48, 156, 164-65.

In January of 2007, E-block reopened, and the plaintiff
wrote to defendant Di Guglielno requesting that he be noved there.
D Guglielno referred to the matter to Major Feild, who refused
the request. The plaintiff grieved that decision. WMjor Feild
then placed the plaintiff in a tracking program designed to
monitor particular inmates, and told himthat if he didn't agree
to the program he would be placed in the RHU. Anot her official,
Ms. Rodriguez, told the guards to watch the plaintiff and to
wite himup “for anything.” Guards McCoy and Hyman harassed the
plaintiff, denying himaccess to the comm ssary. The plaintiff
grieved the harassnent, which was deni ed. Id. T 164, 173-176,

178-81, 184-85.



Prison officials then began searching the plaintiff’s
cell every week. They confiscated a Jensen antenna, which the
plaintiff tried unsuccessfully to have returned. The plaintiff
grieved this matter as well. 1d. 7 186-91.

The plaintiff was then renmoved fromhis job and al
other inmate activities, including nusic prograns and sports. He
grieved this decision, and was allowed to participate in
activities on the old side. M. Rodriguez then changed his
custody level to four, and he was renoved again from al
prograns. He grieved this decision as well, w thout success.
Id. 97 192, 198-207, 210-12.

The plaintiff then filed this action with the Court.
He clains that the defendants conspired to all ow abuse,
harassnment, humliation, and discrimnation, and that the
defendants’ actions violated his rights under the First, Fourth,
Ei ght h, and Fourteenth Anendnments. He seeks a declaratory
j udgnent, an injunction, conpensatory damages, and punitive

damages.

B. Oher Pl eadings

The defendants answered the plaintiff’s conplaint.
They admt that: the plaintiff was noved to various cells; he
pl eaded guilty to the Cctober, 2006, m sconduct; his sneakers

were confiscated; the plaintiff’s famly was turned away when



they tried to visit the plaintiff on Decenber 1, 2006; defendant
Kelljchain told the plaintiff that the unit nmanagers on the old
si de woul d not accept him defendant Malloy denied the plaintiff
access to the comm ssary; and defendant Mack al |l owed him

comm ssary access. The defendant’s answer confirns the
plaintiff’s use of the grievance process.

Defs.” Answer 1Y 6, 48, 81, 85, 101, 148, 182, 183.

The defendants do not plead additional facts.

1. Motion for Judgnent on the Pl eadi ngs

The defendants have filed a notion for judgnent on the
pl eadi ngs, which is available after the pleadings are cl osed but
Wi thin such tinme as not to delay the trial. Fed. R Cv. P.
12(c). A nmotion for judgnment on the pleadings is subject to the
sanme standard as a notion to dism ss under Rule 12(b)(6): the
district court nust view the facts alleged in the pleadings and
the inferences to be drawn fromthose facts in the |ight nost
favorable to the plaintiff. The noving party nust establish that
there is no unresolved issue of material fact and that is

entitled to judgnent as a matter of law. Mele v. Fed. Reserve

Bank of New York, 359 F.3d 251, 253 (3d Gr. 2004).

A. Jurisdiction Over the Settl enment Agreenent




Sonme of the plaintiff’s allegations relate to the
settl ement agreenent that he reached in July, 2005, with the
Department of Corrections: he alleges that details of the
agreenent were revealed by officials at Gaterford, in violation
of the nondi sclosure clause of the agreenent, and that officials
and guards pressured himinto taking a single cell in violation
of the agreenent. This settlenent was executed and incorporated
into a judgnment of the District Court for the Mddle D strict of

Pennsylvania. Barr v. Shannon, et al., No. 02-0034 (MD. Pa.

July 28, 2005).

The Court does not have jurisdiction over clains
arising fromthe all eged breach of the settlenent agreenent.
“IA] district court may not enforce a Settl enment Agreenent unless
‘“the agreenent had been approved and incorporated into an order
of the court, or, at the tinme the court is requested to enforce
the agreenent, there exists sonme independent ground upon which to

base federal jurisdiction.’”” Colunbus-Am Discovery G oup V.

Atl. Mut. Ins. Co., 203 F. 3d 291, 299 (4th Cr. 2000) (citing

Fai rfax Countywide Citizens Ass’'n v. Fairfax County, 571 F.2d

1299, 1303 (4th Gr. 1978)). The case that resulted in the
settl enment agreenent was not heard in the Eastern District of
Pennsyl vani a, but rather the Mddle District.

The plaintiff argues that the Court can hear the clains

related to the settlenment agreenent under suppl enment al



jurisdiction, which attaches to “clains that are so related to
claims in the action within such original jurisdiction that they
formpart of the sane case or controversy under Article Il of
the United States Constitution.” 28 U S.C. § 1367(a). The
United States Supreme Court has held that such clains nust derive

froma comon nucl eus of operative fact. United M ne Wrkers of

Am v. G bbs, 383 U S. 715, 725 (1966).

The plaintiff’s constitutional clains under section
1983 may be related to his clains under the settlement agreenent
in that some of the sane officials were involved, but these
clainms do not arise out of a commobn nucl eus of operative fact.
The section 1983 clains relate to taunts fromguards, threats
related to his use of the grievance system confiscation of his
property, and his placenent in a particular wing of Gaterford.
The settl enment agreenent clains relate to officials’
unwi | I i ngness to place himin a single cell and violations of the
nondi scl osure clause. The fact that sone of the sanme people were
involved with both sets of clains is a tangential link. The
United States Court of Appeals for the Third Grcuit has held
that section 1367 does not allow courts to take jurisdiction over

“tangentially related clainms.” [In re Prudential Ins. Co. Am

Sales Practice Litig. Agent Actions, 148 F.3d 283, 303 (3d G

1998) .

10



There is no other basis for federal jurisdiction over
the clains related to the settlenent agreenent: the plaintiff
does not allege that the settlement agreenent breaches are in
t hemsel ves constitutional violations. The Court concludes that
it does not have jurisdiction over the settlenent agreenent

cl ai ms.

B. Damages G ains Against Oficers in Oficial Capacities

The plaintiff makes cl ains against state officers
acting in both their official and individual capacities. Conpl.
Part 11l. The plaintiff also demands conpensatory and punitive
damages agai nst each officer. Conpl. Part VI. The El eventh
Amendnent bars suits against state officers in their official
capacities when retrospective nonetary relief is sought. Edel man
v. Jordan, 415 U. S. 651, 663 (1974). The plaintiff’s clainms for
monetary relief against the defendants, in their official

capacities, are dism ssed.

C. Fi rst Anendnment d ai ns

The plaintiff clains that all of the defendants’
actions violated his right to freedom of speech under the First
Amendnent. Conpl. Y V.2. Although the plaintiff does not
specifically allege retaliation, the Court will construe the

First Amendnent clains to be for retaliation in response to: 1)

11



the plaintiff’s claimthat he saw i nappropri ate sexual contact
bet ween officers Gtkos and Sabotini and 2) the plaintiff’s use
of the grievance system

A prisoner alleging retaliation must show 1)
constitutionally protected conduct; 2) an adverse action by
prison officials sufficient to deter a person of ordinary
firmess fromexercising his constitutional rights; and 3) a
causal link between the exercise of his constitutional rights and

t he adverse action taken against him Mtchell v. Horn, 318 F. 3d

523, 530 (3d Cr. 2003); Rauser v. Horn, 241 F.3d 330, 333 (3d

Cr. 2001). In order to show causation, the prisoner nust
denonstrate that “his protected conduct was a substanti al

nmotivating factor for the defendant's actions.” Anderson v.

Vaughn, 125 F.3d 148, 163 (3d Cir. 1997).

1. Retaliation Related to Seeing |nappropriate
Cont act Between Prison Guards

The plaintiff clainms that prison officials retaliated
against himafter he saw officers Gtkos and Sabotini engaging in
i nappropriate sexual conduct while on duty. The plaintiff spoke
to Gtkos about the incident, telling her “1’'Il take that to the
grave with ne.” Three days later, M. Baker, a unit manager at
G aterford, placed the defendant in adm nistrative custody.

Conpl . 9§ 13- 15.

12



Thi s incident does not support a claimfor First
Amendnent retaliation. The fact that the plaintiff saw guards
engaged in inappropriate conduct while they were on duty is not
itself constitutionally protected activity. According to the
conplaint, the only person the plaintiff spoke wi th about what he
saw was C.O. G tkos herself, when he told her that he would “take
it to the grave.” Conpl. Y 14. He did not speak to any of her
superiors or other prison officials. He did not file a
m sconduct report against either of the two guards or engage in
reporting that rises to the level of protected activity.

Even if the plaintiff’s conversation with C O G tkos
were considered protected activity, he has not established the
requi red causal |ink between the exercise of his constitutional
rights and the adverse action taken against him The pl acenent
of the plaintiff into admnistrative custody can be an adverse

action. Mtchell v. Horn, 318 F.3d 523, 530 (3d Cr. 2003). The

only causal connection raised by the plaintiff, however, is the
three days that passed between his conversation with C.O G tkos
and his placenent in adm nistrative custody by defendant Baker.
The United States Court of Appeals for the Third CGrcuit has held
that tenporal proximty is relevant in establishing a causal
connection between protected activity and adverse action only if
the plaintiff has established that the enployer was aware of the

protected conduct in the first place. Anbrose v. Township of

13



Robi nson, Penn., 303 F.3d 488, 494 (3d Cr. 2002). The plaintiff

does not allege that anyone other than C. O G tkos knew that he
had wi tnessed the encounter, or that C.O Gtkos reported her
conversation with the plaintiff to anyone with the power to place

the plaintiff in adm nistrative custody.

2. Retaliation Related to the Gi evance System

The plaintiff alleges that he was bei ng harassed and
puni shed for using the grievance system Conpl. § 166. The
plaintiff’'s use of the prison grievance system can be consi dered

protected activity. See Mtchell v. Horn, 318 F.3d 523, 530 (3d

Cir. 2003) (holding that a prisoner who clained retaliation after
he filed conpl aints against an officer nmade out the protected

activity elenent); Davis v. Goord, 320 F.3d 346, 352-53 (2d G r

2003) (holding that filing prison grievances is constitutionally
protected activity). In Mtchell, the court determ ned that
pl acenment in adm nistrative custody was an “adverse action” under
Rauser. 318 F.3d at 530.

The question, then, is whether the plaintiff has
sufficiently alleged the causal |ink between his protected
activity (filing grievances) and the adverse actions he suffered

(being placed in adm nistrative custody).! The plaintiff says

! The plaintiff also conplains about being housed on the
prison’s “new side” and receiving verbal harassnent from prison
guards. Although the plaintiff’s grievances on these subjects

14



that he was placed in the RHU on two occasions: first, on
January 3, 2006 (after he had seen officers Gtkos and Saboti ni
engagi ng i n i nappropriate conduct), and second, on Cctober 15,
2006 (after the m sconduct hearing followwng CO Wse's
conplaint that the plaintiff had exposed hinself to her).

Only one instance of protected conduct preceded the
plaintiff’'s first period in adm nistrative custody.? On Decenber
18, 2005, the plaintiff spoke with Lieutenant Onens about the
weekly searches of his cell. The plaintiff’'s conplaint is
protected conduct and his placenent in the RHU is an adverse
action. The plaintiff has not, however, pleaded the causal
connecti on between those two events. There were two weeks
between the plaintiff’'s conplaint and his placenent in the RHU
Li eut enant Onens, who received the plaintiff’s conpl aint about
cell searches, was not responsible for placing the plaintiff in
adm ni strative custody. The plaintiff does not allege that he
was placed in the RHU because of the conplaint he nade to
Li eutenant Onens. The plaintiff has not properly pl eaded that

this adverse action was caused by his protected activity.

may be protected activity, cell assignnents and verbal harassnent
are not adverse actions for purposes of First Amendnent

retaliation analysis. See Il.C. 3 bel ow

2 As di scussed above, the plaintiff did not engage in any
protected activity related to the incident involving Gtkos and
Sabotini. He did not file a grievance or make any other forma

conpl aint, and does not claimto have told anyone besides G tkos
about what he had wi t nessed.

15



The plaintiff filed two grievances before his second
pl acenent in the RHU on Oct ober 15, 2006: one related to the
harassnment of a visitor and one related to defendants G tkos,
Sabotini, and Baker telling inmates and staff why the plaintiff
was incarcerated and that he was a stalker. The plaintiff filed
both of these grievances in January of 2006. The harassnent
gri evance was resolved against the plaintiff before he was pl aced
in the RHU for the second tine; the conplaint does not state the
result of the visit grievance. Conpl. 1Y 17, 19, 21, 49.

Nei t her of these grievances is particularly close in
time to the plaintiff’s second period in adm ni strative custody,
whi ch began on Cctober 15, 2006, soon after he received a
m sconduct for exposing hinmself to a guard on Cctober 13, 2006.
Tenporal proximty is relevant to establishing the necessary

causal link under Rauser v. Horn, 241 F.3d 330, 334 (3d G

2001), but a span of ten nonths between the filing of a grievance
and the alleged retaliatory action is too long to establish
causation. In addition, the plaintiff does not allege that his
RHU pl acenent was related to those grievances. The necessary

causal link is mssing fromthe plaintiff’s conplaint.

3. Gievances Filed After the Plaintiff's Second
Period in Adnm nistrative Custody

The plaintiff filed nost of his grievances after his

second stint in the RHU. These grievances related to: visiting

16



schedul es; being housed on the new side; having his sneakers
confi scated; having his access to the comm ssary deni ed; having
hi s antennae confiscated; being renoved fromthe activities and
education list; and being placed in a tracking program Conpl.
19 102, 110, 114, 126, 132, 156, 184, 191, 211

The plaintiff’s use of the grievance systemis
protected activity. The conpl aint does not specify which conduct
was in retaliation for the plaintiff’s grievances. The Court
will interpret the conplaint to allege that all of the actions of
t he defendants that had a negative inpact on the plaintiff were
retaliatory: verbal harassnent; housing the plaintiff where he
did not want to be housed; confiscating personal property;
removing himfromactivities and withdrawi ng privil eges; and
pl acing himin the tracking program

The United States Court of Appeals for the Third
Circuit has held that governnent actions that do not thensel ves
violate the Constitution nmay be constitutional torts if notivated
by a desire to retaliate against a person for the exercise of a

constitutional right. Allah v. Seiverling, 229 F.3d 220, 224-25

(3d Cr. 2000). These governnment actions, however, nust be
severe enough to deter a person of ordinary firmess from
exercising his constitutional rights. |In Rauser, the plaintiff
had been denied parole, transferred to a distant institution

where his famly could not visit himregularly, and penalized

17



financially. The court of appeals found that these were adverse
actions sufficient to deter a person of ordinary firmess from
exercising his constitutional rights. 241 F.3d at 333. Oher
courts have found that negative parole recommendati ons and fal se

charges of m sconduct are adverse actions. See Mtchell v. Horn,

318 F.3d 523, 530 (3d Cr. 2003); Wlfe v. Penn. Dep't of

Corrections, 334 F. Supp. 2d 762, 774 (E.D. Pa. 2004).

None of the actions allegedly taken by the defendants,
besides placing the plaintiff in admnistrative custody, rise to
a |l evel where they would deter a person of ordinary firmmess from
pursuing his constitutional rights. Housing the plaintiff in a
cell he does not like, nonitoring his behavior in a tracking
program confiscating his sneakers and antennae, and tenporarily
denyi ng him access to educational prograns or the conm ssary
shoul d not deter the plaintiff from pursuing his constitutional

rights. <. Sheehan v. Beyer, 51 F.3d 1170, 1174 (3d G r. 1995)

(“An inmate does not have the right to be placed in the cell of

his choice.”); WIson v. Shannon, 982 F. Supp. 337, 339 (E D. Pa.

1997). These actions are a different order of magnitude than the
parol e denial and transfer to a distant institution from Rauser.
Verbal threats fromguards are certainly distressing, but do not

rise to the |l evel of an adverse action. See, e.q., Bartelli .

Bl ei ch, No. 04-0899, 2005 W. 2347235, at *3 (M D. Pa. Sept. 26

2005) (“[Mere verbal threats cannot be viewed as an ‘adverse

18



action” sufficient to deter a person of ordinary firmess from
exercising his First Arendnent rights.”).
The plaintiff has not stated a claimfor First

Amendnent retaliation.

C. Fourth Anendnent d ai ns

The plaintiff clainms that “all defendants [sic]
actions” have violated his Fourth Amendnent rights. The Fourth
Amendnent, which protects agai nst unreasonabl e searches and
sei zures by the governnent, does not extend to a prisoner’s cell.

Hudson v. Palner, 468 U S. 517, 526 (1984); Doe v. Delie, 257

F.3d 309, 307 (3d Cir. 2001). The Suprene Court in Hudson wote
that privacy rights for prisoners could not be reconciled with
t he concept of incarceration and the needs and goals of a prison.
The Court included both searches and seizures in its conclusion
that “the Fourth Amendnent has no applicability to a prison
cell.” 468 U S. at 536.

Therefore, the plaintiff’'s allegations that the
def endants have searched his cell and seized his persona

property do not state a clai munder the Fourth Amendnent.

D. Ei ght h Anendnent d ai ns

The plaintiff clains that the defendants have viol ated

his rights under the Ei ghth Anendnment, which protects agai nst

19



cruel and unusual punishnment. A prisoner nmeking an Ei ghth
Amendnent cl ai m nust show either the unnecessary and want on
infliction of serious pain or the existence of prison conditions
that subjected himto serious harmor a substantial risk thereof.

Estelle v. Ganble, 429 U. S. 97, 104 (1976); Wlson v. Seiter, 501

U S. 294 (1991).

None of the plaintiff's allegations rise to this |evel.
The plaintiff clainms that he was been verbally harassed by prison
guards and officials, but does not allege that the harassnent was
coupled with any physical contact or injury. It is well settled
t hat verbal harassnent al one does not violate the Eighth

Amendnent. See McBride v. Deer, 240 F.3d 1287, 1291 n.3 (10th

Cr. 2001); Dewalt v. Carter, 224 F.3d 607, 612 (7th Gr. 2000);

Booth v. King, 346 F. Supp. 2d 751, 759 (E.D. Pa. 2004)

(“[V]erbal abuse and threats will not, w thout sone reinforcing
act acconpanying them state a constitutional claim”); see also

Boddi e v. Schnieder, 105 F.3d 857, 861 (2d Cr. 1997) (rejecting

the Ei ghth Amendnment claimof a prisoner who alleged that he “was
verbal |y harassed, touched, and pressed against wthout his
consent” because no single incident that he described was severe
enough to be “objectively, sufficiently serious.”).

The plaintiff has made no cl ai ns about the conditions
of his confinenent, apart fromhis objections to being housed on

the prison’s new side. Hi's housing conplaint does not rise to

20



the level of a condition of confinenent that subjects himto
serious harmor a substantial risk or serious harm under W] son.
The plaintiff has not stated a clai munder the Eighth

Amrendnent .

E. Fourteenth Anendment d ai ns

1. Due Process d ause

The Fourteenth Amendnent protects agai nst deprivations
of life, liberty, and property. To claima violation of due
process, a prisoner nust show that he has: 1) alife, liberty,
or property interest created by the Constitution or by state | aw,
2) a deprivation of that protected interest; and 3) state action

effecting the deprivation of that interest. See Parratt v.

Tayl or, 451 U.S. 527, 536-37 (1981): Mattis v. Dohman, No. O05-

465, 2007 W. 1314891 (E.D. Pa. May 4, 2007). The United States
Suprene Court has held that these liberty interests are

i nplicated when a prison inposes atypical and significant
hardship on a prisoner in relation to ordinary prison life.

Sandin v. Conner, 515 U. S. 472, 486 (1995).

The plaintiff does not specify which of the defendants’
actions he considers to be due process violations. The Court
wi Il consider the follow ng allegations as due process cl ai ns:
the plaintiff’s placenent on the new side of the prison; the

confiscations of his personal property (his sneakers and his

21



antennae); his contention that he did not receive a fair hearing

on Cctober 13, 2006, before being placed in the RHU, and his

w t hdrawal from various inmate educati on prograns and activities.
The plaintiff’s placenent on the new side does not

inplicate a liberty interest. The United States Court of Appeals

for the Third Circuit has held that a prisoner does not have a

liberty interest inremaining in a preferred facility wthin the

state’s prison system Asquith v. Dep’'t of Corrections, 186 F.3d

407, 410 (3d Gr. 1999). The Suprene Court has held that a
pri soner does not have a liberty interest in being kept in a
general population cell, rather than in adm nistrative

segregation. Helnms v. Hewitt, 459 U S. 460, 466-67 (1983). |If a

prisoner has no liberty interest in a particular cell or a
particular institution, then he has no liberty interest in being
housed in a particular wing of the prison.

The confiscations of the plaintiff’s property do
inplicate a due process property interest. The Suprenme Court has
hel d, however, that “unauthorized intentional deprivation of
property by a state enpl oyee does not constitute a violation of
t he procedural requirenments of the Due Process C ause of the
Fourteenth Amendnment if a meani ngful postdeprivation renedy for

the loss is available.” Hudson v. Palnmer, 468 U. S. 517, 533

(1984). In the Third Crcuit, courts have held that the

Pennsyl vani a Departnment of Corrections’ grievance procedure,
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which the plaintiff has used extensively, provides an adequate

postdeprivation renmedy. See, e.q., Tillman v. Lebanon County

Correctional Facility, 221 F.3d 410, 421-22 (3d Cr. 2000);

Robi nson v. Ridge, 996 F. Supp. 447, 450 n.4 (E.D. Pa. 1997).

The grievances the plaintiff has filed about his sneakers and his
antennae satisfy the requirenents of due process.

The plaintiff has conplained about the treatnent he
received at his m sconduct hearing on Cctober 13, 2006. The
heari ng was held the norning that he received a m sconduct for
exposing hinself to a guard. The plaintiff clainms that the
heari ng exam ner, Mary Canino, told himthat she was going to
find himguilty whether or not he had w tnesses avail abl e and
asked if he wanted to waive his 24-hour hearing rights. The
plaintiff waived his rights and pleaded guilty; M. Canino gave
hi ma 60-day RHU sanction. Conpl. 1Y 75-83.

The United States Court of Appeals for the Third
Circuit has held that detention in adm nistrative custody, even
when it is not preceded by a fairness hearing, does not inplicate
a liberty interest under the Due Process Clause. Giffin v.
Vaughn, 112 F. 3d 703, 706 (3d Cr. 1997). The court held that
the conditions in admnistrative custody do not rise to the |evel
of an “atypical and significant hardship” and that the failure to
give an inmate a hearing before transferring himto

adm ni strative custody does not violate procedural due process.
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In this case, the plaintiff did receive a hearing, albeit one
that he clainms was flawed. Assunming that it was flawed and that
Ms. Canino inappropriately pressured the plaintiff to plead
guilty, the plaintiff still was not deprived of a liberty
i nterest when he was sentenced to 60 days in the RHU

The plaintiff was renoved from several prison education
and activities prograns. Prisoners do not have liberty or
property interests in prison enploynment or inmate prograns. See

Wllianms v. Meese, 926 F.2d 994, 998 (10th Cr. 1991); Garza v.

MIller, 668 F.2d 480. 485-86 (7th Cr. 1982); Byrd v. Moseley,

942 F. Supp. 642, 644 (D.D.C. 1996) (“[I]t is well-established
that an inmate has no constitutional right to participate in a
particul ar educational or vocational program”). The plaintiff’s
clains that he was barred fromparticipation in prison prograns

does not state a due process claim

2. Equal Protection d ause

The plaintiff clainms that the defendants have viol ated
t he Equal Protection Cl ause of the Fourteenth Amendnent. To
prevail on an equal protection claim a plaintiff nmust show that
he has been treated differently fromothers who are simlarly

situated. WIllians v. Mrton, 343 F.3d 212, 221 (3d Gr. 2003)

(citing Gty of deburne v. Ceburne Living &r., 473 U S. 432,

439 (1985)). The plaintiff has not even alleged in his conplaint
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that he has been treated differently fromother, simlarly

situated, persons, and his Equal Protection Cause claimfails.

F. Enptional Injury dainms

The plaintiff clainms to have been abused, harassed, and
humliated while in prison. He makes no all egations of any
physical injury. Under the Prison Litigation Reform Act, clains
for mental and enotional damages by innates are barred unl ess
there is a prior show ng of a physical injury. 42 U S.C 8§
1997e(e). Wth no such showing, the plaintiff’s enotional injury

clains are barred.

[11. Plaintiff’s Motion for a Tenporary Restraining Order and
Prelimnary |njunction

On February 27, 2008, the plaintiff noved for a
tenporary restraining order and a prelimnary injunction. The
Court wll deny the plaintiff’s notion as noot because it has

di sm ssed the plaintiff’s conplaint.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAVAL BARR E ClVIL ACTI ON
V.
DAVI D DI GQUG.I ELMO, et al . ; NO. 07-2793
ORDER

AND NOW this 17th day of July, 2008, upon
consi deration of the defendants’ notion for judgnment on the
pl eadi ngs (Docket No. 19) and the oppositions and responses
thereto, and the plaintiff’s notion for a tenporary restraining
order and a prelimnary injunction (Docket No. 34) and the
opposition thereto, IT IS HEREBY ORDERED t hat :

1. The defendants’ notion for judgnent on the
pl eadi ngs is GRANTED

2. The plaintiff’s notion for a tenporary restraining

order and a prelimnary injunction is DEN ED as noot.

This case i s CLOSED

BY THE COURT:

[s/ _Mary A. MlLaughlin
Mary A. McLaughlin, J.




