IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SCHELDON SM TH, E CIVIL ACTI ON
Pl aintiff '
Vs, E NO. 07- 3781
CITY OF EASTON,

Def endant

HENRY S. PERKI N, JULY 7, 2008
UNI TED STATES MAGQ STRATE JUDGE

VEMORANDUM

Plaintiff, Scheldon Smth (“Plaintiff”), clainms that he
was not pronoted to Chief of the Easton Police Departnment ("“EPD)
on the basis of race discrimnation in enploynent pursuant to
Title VII of the Cvil R ghts Act of 1964, 42 U S.C. 8§ 2000e-2
(2000). Plaintiff also alleges a violation of his right to equal
protection pursuant to 42 U.S.C. section 1983. Presently before
the Court is the Motion for Sunmary Judgnent filed by the
Def endant, City of Easton (“Defendant”)(Dkt. No. 30), and
Plaintiff’s Response to the Mdtion (Dkt. No. 33). For the
reasons that follow, Defendant’s Motion will be granted.

l. BACKGROUND

Plaintiff is an African American nmale who was hired by
the EPD as a police officer in February of 1995. On March 30,
2006, Plaintiff formally requested an early retirement. Smth

Dep., Ex. 9. Four ranking positions within the police departnent



are, in ascending order, Patrol man, Sergeant, Captain, and Chief.

On January 13, 2004, Plaintiff was pronoted to Captain,
t he second highest rank in the Easton Police Departnent, by newy
el ected Mayor Philip Mtman (“Mayor M tman”) on the advice of
Chi ef Stephen Mazzeo (“Chief Mazzeo”) even though Plaintiff had
previously failed the Sergeant’s exam and had not achi eved the
rank of Sergeant within the police departnent.? Wen Chi ef
Mazzeo, the first Chief of Police under Mayor Mtman, resigned
his position in Septenber, 2005, Plaintiff was naned “Captain in
Charge.”? This position was the highest rank in the police
departnent and was responsible for overseeing the entire police
depart nent.

Begi nni ng on Septenber 25, 2005, shortly after Chief
Mazzeo’ s resignation, and while Plaintiff was Captain in Charge,
Def endant advertised for the Chief’'s position with advertisenents
in the Pennsylvani a League of Cities, the Pennsylvania Chiefs of
Pol i ce Association, the International Chiefs of Police

Associ ation, and The Morning Call newspaper. Mt., Ex. C pp. 2-

3. The advertisenent was al so posted on the Defendant’s i nternet
website and the websites of the Pennsylvania Chiefs of Police

Associ ation, and the International Chiefs of Police Associ ati on.

The Chi ef of Police can choose his own Captains with the
approval of the mayor. Snmith Dep., p. 92.

Plaintiff refers to this position as Acting Chief.
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Id. at 3. In the advertisenent, the listed qualifications
i ncl uded:

Applicants shoul d have 10 years experience
working in nultiple police supervisor
positions, experience working in an
accredited departnment, possess or have
interstate reciprocity for Act 120
certification, have a high | evel of police
education, preferably a masters degree, and
advanced training at the FBI Acadeny,

Sout hern Police Institute, or Northwestern
Uni versity School of Police and Staff Command
or simlar advanced police training
facilities.

Smith Dep., Exs. 5, 6. Defendant hired the Police Chiefs
Consul ting Service of Pennsylvania to assist in the hiring
process. The Police Chiefs Consulting Service of Pennsylvania
provi ded three consultants to work with the Defendant in the

hiring process.® 1In addition, Mayor Mtnman asked two former

3The parties have alluded to historic issues within the EPD, but
have provided little information to this Court outlining those issues.
Def endant contends that “early in Mayor Mtnan's term he ordered a
compl ete anal ysis and eval uation of the police departnment. This
anal ysis was performed by the Pennsylvania Chiefs of Police
Associ ati on and Keystone Munici pal Services. The reports of those
organi zations were received by the City in June 2005 and were highly
critical of the structure and command of the police departnent. Mot.,
p. 2. To that end, Hogan v. Easton Police Departnent, No. 04-759,
2006 W. 3702637 (E.D. Pa. Dec. 12, 2006) outlines the findings of a
statewi de investigating grand jury follow ng the death of an EPD
officer, as foll ows:

Statew de Investigating Grand Jury # 22, enpaneled to

i nvestigate the death of EPD O ficer and SWAT Team nenber
Jesse Sol I man inside a gun cleaning roomat the EPD
headquarters, issued a report on March 15, 2006, addressing
not only the officer’s death, but also the command, culture,
and training of the EPD. The Report found, inter alia:

e little effort to establish or enforce safety standards or
st andards of conduct for EPD officers;
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Easton Chiefs of Police and the fornmer chair of the Easton Police
Cvil Service Conm ssion to forma screening conmttee to review
the initial applications and resunes received by the Gty.

Forty-eight resunmes were received from potenti al

e since 2002 the City paid in excess of $4.4 mllion in
civil settlenents on account of police m sconduct;

* an individual naned John Cuvo was targeted by a witten
directive of Capt. John Mazzeo, despite the fact that he had
not conmitted a crinme, leading to his being stopped,
arrested and beaten, resulting in a $2.5 mllion
settlenment, with no disciplinary action taken agai nst any

of ficer involved in the incident;

« SWAT nenbers viewed their nmenbership as elite, distrusted
any nmenber of the command structure that had not been a SWAT
menber, had an inproper unit culture that included tattooing
of the unit’s wolf head synbol, use of the German words Eine
fur Alles (“one for all”), wearing unit synbols on unifornms,
even though prohibited fromdoing so by Chief Stephen
Mazzeo,

« SWAT nenbers and non- SWAT nenbers had aninosity toward

Chi ef Stephen Mazzeo and his attenpts to reformthe EPD
seeing themas a threat to their independence and the status
quo;

e the Grand Jury discerned little recognition by officers of
their duties as public servants and epi sodes of police

m sconduct appeared to have caused no recognition by them of
a need for reform

« the absence of an enforced code of conduct, witten safety
rul es, and recogni zed manual of policies;

* the command structure failed to identify and renedy
obvi ous safety deficiencies and establish and enforce a code
of conduct.

The Grand Jury recomended that a code of conduct be
established, that the Gty hire an independent Chief of
Police without prior affiliation to the EPD to shake up the
command of the force, and that the Gty establish an
internal affairs unit under the Chief’s direct supervision.

Hogan v. Gty of Easton, 2006 W. 3702637, at *5-6 (enphasis added).
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candidates. The initial screening commttee revi ewed each

candi date and ranked the resunmes as best, qualified, or weak,
based upon the qualifications in the published advertisenent for
the position. The top seven applicants were determ ned by the
screening commttee and were asked to submt to an initial
interview. The panel and each candidate was supplied with a
nunber of newspaper articles that outlined the problenms within
the EPD. Prior to the start of the interviews, one candidate

wi t hdrew from consi derati on and anot her was determ ned not to be
a viable candidate followng a prelimnary tel ephone interview
because of his active mlitary status. The initial interviews
were conducted by the three consultants and were observed by
Mayor Mtman and his Chief of Staff. The consultants then
recommended three final candi dates, Joseph Bl ackburn, Richard
Garapoli, and Al exander Bebris, to be interviewed by the Myor,
his Chief of Staff and a citizens advisory group.

Plaintiff applied for this position both tinmes it was
advertised. Smth Dep., pp. 64-65. Plaintiff submtted his
second application on February 7, 2006. Smth Dep., Ex. 4. His
resunme was not forwarded by the screening conmttee for
consideration of an interview either tinme he submtted an
appl i cati on.

Following the first round of applications, the

i ntervi ew panel determ ned that Joseph Bl ackburn (“Bl ackburn”),



the former Chief of Police of Al entown, Pennsylvania, should be
offered the position. Myor Mtnman, therefore, nom nated

Bl ackburn, but Easton City Council rejected his nomnation in
Decenber, 2005, based on conpensation issues.*

As a result of City Council’s rejection of Bl ackburn,
on January 11, 2006, Gty Council passed, and Mayor M t man
signed, Ordinance No. 4765, allowing the City to advertise for a
Pol i ce Conm ssioner. On January 15, 2006, Defendant adverti sed
for the Conm ssioner position and received new resunes and
letters of interest, including Plaintiff’s resune. The two

primary candi dates for the Chief’s position were not considered

‘At all relevant times, the Defendant was a city of the third
class that adopted the “Optional Third Cass Cty Charter Law.” As
such, the |aw states as foll ows:

b. The city may have a department of admi nistration and
shall have such other departnents, not exceeding a total of
nine, as council may establish by ordinance. All the

admi ni strative functions, powers and duties of the city,
other than those vested in the office of the city clerk,
city treasurer and city controller, shall be allocated and
assi gned anong and wi thin such departnents.

c. Each departnment shall be headed by a director who shall
be appointed by the mayor with the advice and consent of the
council. Each departnment head shall serve during the term
of office of the mayor appointing him and until the

enpl oyment and qualification of his successor. No nenber of
city council shall head a departnent.

d. The mayor, may, in his discretion, renmove any depart nment
head after notice and an opportunity to be heard. Prior to
renovi ng a departnent head, the mayor shall first file a
witten notice of his intention with the council, and such
renoval shall beconme effective on the twentieth day after
the filing of such notice.

52 P.S. § 41415(d).



because M. Garapoli was offered nore noney at his old job, and
M. Bebris was not recommended for the position. The responses
to the Conm ssioner advertisenment were considered “underwhel m ng”
both in the nunber and quality of the candi dates.

On March 30, 2006, while Defendant was still evaluating
candi dates for the position, Plaintiff retired. Plaintiff had
been the Chief in Charge for alnost eight nonths with no
conplaints or renoval fromduty. Smth Dep., p. 84. Plaintiff’s
resignation letter, addressed to Mayor M tman, contained the
fol |l ow ng | anguage:

After much consideration, | regret to informyou that I
am submtting this letter to formally request an early
retirenent.
| will be taking advantage of the 5-year give-back and
purchasing 5 years mlitary tinme to retire fromny
position here as the Acting Chief with 21.16 years of
service, effective April 8, 2006.
Wiile | regret the short notice it can not be hel ped,
as | received a call only last week for a new job
opportunity.
Smith Dep., Ex. 9. Plaintiff retired because he anticipated that
he coul d be denoted to patrol man, and was “under fear of not
retaining ny position. | told M. Gallaher® that | could not
afford to go frompatrolman to captain in — captain of field

services to captain in charge, acting chief, back to patrol man.”

Smith Dep., p. 83.

SStuart @Gl l aher was Mayor Mtnman's Chief of Staff at the tine
that Plaintiff tendered his resignation letter.
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Def endant contends that it possessed a back-up plan
whi ch Mayor Mtman terned “doubl e boxing,” in which Plaintiff
coul d have been hired fromw thin despite his |ack of education.
This was a schenme which Mayor Mtman testified he had been
exposed to in the business world in which Defendant would hire
Bl ackburn as a part-tinme interimconmm ssioner for twelve nonths,
with the primary job responsibility of training Plaintiff to
assune the Police Chief position. Plaintiff would also need to
attend the requisite classes. Plaintiff, however, never knew
about this program although he was the Captain in Charge.

Al though Plaintiff never knew about this “doubl e-boxing” schene,
it had the support of at |east two nenbers of Easton Gty
Council. Defendant contends that Plaintiff’'s retirenent ruled
out the double boxing alternative.

On April 8 and 9, 2006, the Comm ssioner candi date
interviews were conducted. Three candi dates were recomended to
Mayor M tman: Tinothy Benware, Erby Conley, and Louis Jordan.

M. Benware withdrew his name from consideration and Messrs.
Conl ey and Jordan, both African American, were not offered
positions when their professional background checks reveal ed that
t hey were unacceptabl e candidates. Mayor Mtman did not want to
undergo a third round of solicitations because Defendant cl ains

that Mayor Mtman feared that it would be enbarrassing, therefore



he attenpted to convince a police captain® fromthe City of
Al l entown and a police comm ssioner fromthe Cty of Bethlehemto
accept the nom nation, but both declined his invitation.
Plaintiff and M chael G biser, a white nmale, held the
only two Captain positions under Chief Mazzeo. Follow ng the
retirements of Plaintiff and Captain G biser, they were replaced
by two white males fromw thin the EPD. These Captains
recommended to Mayor Mtman a fornmer EPD Chief, Larry Palnmer, for
Chief. Myor Mtman contacted M. Pal ner and verbally offered
the position to him Approximately twenty-four hours after the
offer, M. Palner accepted the position, and Gty Counci
confirmed his nom nati on.

1. PROCEDURAL HI STORY

On Septenber 12, 2007, Plaintiff filed his Conpl aint
agai nst Defendant follow ng receipt of the EEOCC right to sue
letter issued on Septenber 6, 2007. The case was assigned to the
docket of the Honorabl e Janmes Knoll Gardner. On Novenber 9,

2007, Defendant filed a Mdtion to Dismss the Conplaint, and on
Novenber 30, 2007, Plaintiff filed his two-count Amended
Conmpl ai nt. Judge Gardner dism ssed the Motion to Dism ss as noot
on Decenber 12, 2007. On the sane day, Judge Gardner signed the

consent and order referring this case to the undersigned to

61t is unclear what |evel of education or experience the Captain
fromthe Al entown Police Departnment possessed.
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conduct all proceedings and order the entry of judgnment in
accordance wwth 28 U S.C. section 636(c) and Federal Rule of
Civil Procedure 73.

Def endant filed a Mdtion to D sm ss the Arended
Conmpl ai nt on Decenber 14, 2007. On January 14, 2008, Plaintiff
filed the Response to the Motion to Dism ss. The Mtion was
granted in part and denied in part on March 31, 2008, and
Def endant was ordered to file an Answer to the Amended Conpl ai nt
on or before April 21, 2008. On May 30, 2008, Defendant filed
the instant Motion for Summary Judgnent. Plaintiff filed his
Response to the Mdtion on June 15, 2008.

I11. STANDARD COF REVI EW

Pursuant to Rule 56(c) of the Federal Rules of Cvil
Procedure, summary judgnent is proper “if there is no genuine
issue as to any material fact and the noving party is entitled to
judgment as a matter of law” Feb. R CQv. P. 56(c). The
essential inquiry is “whether the evidence presents a sufficient
di sagreenent to require submssion to the jury or whether it is
So one-sided that one party nust prevail as a matter of |law.”

Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 251-252 (1986).

The noving party has the initial burden of informng the court of
the basis for the notion and identifying those portions of the
record that denonstrate the absence of a genui ne issue of

material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323
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(1986). An issue is genuine only if there is a sufficient
evidentiary basis on which a reasonable jury could find for the
non- novi ng party. Anderson, 477 U S. at 249. A factual dispute
is mterial only if it mght affect the outconme of the suit under
governing law. 1d. at 248.

To defeat summary judgnent, the non-noving party cannot
rest on the pleadings, but rather that party nust go beyond the
pl eadi ngs and present “specific facts showing that there is a
genui ne issue for trial.” Feb. R GQv. P. 56(e). Simlarly, the
non-novi ng party cannot rely on unsupported assertions,
conclusory allegations, or nere suspicions in attenpting to

survive a summary judgnent notion. WIllianms v. Borough of W

Chester, 891 F.2d 458, 460 (3d Cir. 1989)(citing Cel otex, 477
U S. at 325). The non-noving party has the burden of producing
evi dence to establish prima facie each elenment of its claim
Celotex, 477 U.S. at 322-323. If the court, in view ng al
reasonabl e inferences in favor of the non-noving party,

determ nes that there is no genuine issue of material fact, then

summary judgnent is proper. |d. at 322; Wsniewski v. Johns-

Manville Corp., 812 F.2d 81, 83 (3d Gr. 1987). \Wen the non-

moving party will bear the burden of proof at trial, the noving
party’s burden can be “discharged by ‘showing’” - that is,
pointing out to the District Court - that there is an absence of

evi dence to support the non-noving party’s case.” Jones V.

11



| ndi ana Area Sch. Dist., 397 F. Supp.2d 628, 642 (WD. Pa. 2005)

(quoting Celotex, 477 U S. at 325).

| V. DI SCUSSI ON.

A Legal Standard for Title VII daim
Plaintiff bears the ultimte burden of proving
intentional discrimnation by a preponderance of the evidence.

Texas Dep’'t of Cnmty. Affairs v. Burdine, 450 U.S. 248, 254

(1981). Wiere there is no direct evidence of discrimnation, as
inthis case, Plaintiff may prevail by producing circunstanti al
evi dence of discrimnation under the framework established by

McDonnel |l Douglas Corp. v. Geen, 411 U. S. 792 (1973). Thus,

Plaintiff nmust first establish a prinma facie case of unl awf ul

di scrimnation by presenting facts which, if unrebutted, would
support an inference of discrimnation. |[If Plaintiff succeeds in
establishing a prima facie case, the burden shifts to the

enpl oyer to articulate a legitimate, non-discrimnatory reason
for the enploynment decision. Burdine, 450 U S. at 254; Fuentes
v. Perskie, 32 F.3d 759, 763 (3d Cr. 1994).

This is a “relatively light” burden for defendants and
if met, the burden shifts back to the plaintiff who nust
denonstrate that the defendant’s reason is nerely pretext. |d.
Once the enployer articulates a |legitimte business reason for
t he deci sion, any presunption of discrimnation drops fromthe

case and the Plaintiff nust satisfy his ultimte burden of
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proving discrimnation. Burdine, 450 U S. at 256. Even if the
enpl oyer produces evidence of a legitimte, non-discrimnatory
reason for the enpl oynent decision, Plaintiff can still survive
summary judgnent if he produces “sufficient evidence to raise a
genui ne issue of fact as to whether the enployer’s proffered
reasons were not its true reasons for the chall enged enpl oynent

action.” Sheridan v. E.I. DuPont de Nemburs & Co., 100 F. 3d

1061, 1066 (3d Cir. 1996). This is evidence for which a fact
finder nmust either: (1) “disbelieve the enployer’s articul ated
legitimate reasons,” finding themto be “post hoc fabrications or
otherwi se not really notivating the enploynent action;” or (2)
“believe that an invidious discrimnatory reason was nore |ikely
than not a notivating or determ native cause of the enployer’s
action.” Fuentes, 32 F.3d at 764.

A plaintiff who seeks to prove pretext through the
first method in Fuentes must show “not nerely that the enployer’s
proffered reason was wong, but that it was so plainly wong that

it cannot be the enployer’s real reason.” Keller v. Oix Credit

Alliance, 130 F.3d 1101, 1109 (3d Gr. 1997). The plaintiff nust
“denonstrate such weaknesses, inplausibilities, inconsistencies,
i ncoherencies, or contradictions in the enployer’s proffered
legitimate reason for its action that a reasonable fact finder
could rationally find themunworthy of credence and hence infer

that the enployer did not act for the asserted non-discrimnatory
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reasons.” Fuentes, 32 F.3d at 765 (citations omtted, enphasis
in original).

Under the second alternative nethod of show ng that the
enpl oyer’s proffered legitimate, non-discrimnatory reason is
merely pretext, as outlined in Fuentes, a plaintiff could show
that invidious discrimnation was nore likely than not a
notivating or determnative factor in the defendant’s adverse
enpl oynent action. |d. at 764. In other words, Plaintiff:

nmust point to evidence with sufficient probative force
that a factfinder could conclude by a preponderance of
the evidence that [race] was a notivating or

determ native factor in the enpl oynent decision. For
exanple, the plaintiff may show that the enpl oyer has
previously discrimnated against [himor her], that the
enpl oyer had di scrimnated agai nst other persons within
the plaintiff’'s protected class or wthin another
protected class, or that the enployer has treated nore
favorably simlarly situated persons not within the
protected cl ass.

Si npson v. Kay Jewelers, Div. of Sterling, Inc., 142 F.3d 639,

644-45 (3d Gr. 1998).
B. Di scussion of Plaintiff’'s Title VI Caim

In Bray v. Marriott Hotels, 110 F.3d 986, 990 (3d Cr

1997), the United States Court of Appeals for the Third Crcuit
set forth the requirenents that Plaintiff nust establish for a

failure to pronote claim which foll ows MDonnell Douglas Corp

V. Geen, 411 U. S. 792, 802 (1973). Plaintiff nust show that:
(1) he is a nmenber of a protected class; (2) he applied for and

was qualified for the position at issue; (3) he was rejected for
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the position; and (4) after Plaintiff’'s rejection, the position
remai ned open and Def endant continued to seek applications for
the position frompersons with Plaintiff’s qualifications.
Plaintiff’s burden at the prinma facie stage is not nmeant to be

onerous. Texas Dep't of Community Affairs v. Burdine, 450 U. S.

248, 253 (1981).
Def endant first clains that Plaintiff cannot establish

a prima facie case of discrimnation because he was not qualified
as EPD Chief or Comm ssioner. For purposes of this Mtion,
Def endant concedes that Plaintiff neets the first, third and
fourth prongs of his prima facie case. Defendant argues,
however, that Plaintiff cannot neet the second prong of the prina
faci e requirenent, that he was qualified for the job. Defendant
points to the published advertisenent for the positions which
st at ed:

The applicant nmust have ten years of experience working

in nmultiple police supervisory positions, experience

working in an accredited departnment, possess or have

interstate reciprocity for Act 120 certification, have

a high level of police education, preferably a Master’s

Degree, and advanced training at the FBI Acadeny,

Sout hern Police Institute, or Northwestern University

School of Police and Staff Command or simlar advanced

police training facilities.
Mot., Ex. A, Exs. 5, 6. Although Plaintiff perfornmed the duties
of EPD Chief for alnost eight nonths, Plaintiff admtted at

deposition that he did not possess the required education |isted

in the advertisenent to qualify for the job. Nonetheless,
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Plaintiff argues that he possessed the requisite experience and
| eadership skills necessary to performthe duties of Chief.
Further, in his cover letter which acconpani ed his second
application, Plaintiff acknow edged that he did not have the
requi site education, but sought the sanme consideration as other
candi dates who m ght have the |isted educational requirenents or
depart nental experience. Mt., Ex. A pp. 66-67; Ex. 4.7 Based
on this adm ssion of his |ack of education, Defendant argues that
Plaintiff cannot nmeet the second prong of his prima facie test,
that he was qualified for the position.

In response, Plaintiff argues that his interim
performance as EPD Captain in Charge for al nost eight nonths
denonstrates that he was qualified for the positions. He also
states that nothing in the witten EPD Chief or Comm ssioner job

descriptions would disqualify himfrom holding either position,

Plaintiff’s cover letter specifically states:

Havi ng read the education requirenments listed in the job
announcenent, | agree that education is val uable; however,
educati on al one does not make a |l eader. M background and
experience is a testinmony not only to nmy ability and
willingness to take charge and lead, but also to ny ability
to influence people to work together for a common goal and
the best interest of the whole, not the individual.
Therefore, | would appreciate the sanme consideration as
anot her applicant who m ght have the education requirenents
or the departnental experience that has been listed, as it
is unfortunate that in the past, the Gty Adm nistrations
have not allowed this Departnment to concentrate on
Accreditation, nor have any officers been educated for
future | eadership positions.

Mot., Ex. A Ex. 4, p. 1.
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and that Mayor Mtman positively assessed his perfornance as
Captain and later as Captain in Charge. |In addition, Plaintiff
notes Mayor Mtman’'s deposition testinony that he believed that
Plaintiff possessed the | eadership qualities to be a chief, but
that he nerely “needed schooling, he had to pass tests.” Pl.’s
Br., p. 12 (citing Mtman Dep., p. 57). Plaintiff finally argues
that both national searches yielded no candi dates who possessed
t he objective educational requirenments listed in the job
description, including two African American candi dates ot her than
Plaintiff, and Mayor Mtman testified to this fact during his
deposition. Pl."s Br., p. 5. Because this is a notion for
summary judgnent and all inferences nust be drawn in favor of
Plaintiff as the non-novant, the Court finds that there is a
triable question as to whether Plaintiff was qualified to be EPD
Chi ef or Comm ssi oner.

The next step of the analysis, therefore, is whether
Def endant can proffer a legitimate, non-discrimnatory reason for
its action, shifting the burden back to Plaintiff. Defendant
proffers the objective educational requirenents for the positions
whi ch were put in place so Defendant could have a Chief or
Comm ssi oner who was well-trained to avoid future |l awsuits and
mnimze liability exposure, able to engage in better managenent
practices, able to budget for a distressed city, and have the

personality skills to lead a difficult departnent. M tman Dep.
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p. 89-90.
Plaintiff’s entire response to the legitimte, non-
di scrimnatory reason consists of the follow ng argunent:

The record is devoid of any evidence that is
critical of Plaintiff’s performance in police
supervi sory positions, whether as Captain, or de facto
Chief of Police for eight (8) nonths. As Stu Gall aher
makes clear, after the failure of two national searches
for an outside candidate, reality set in, and sonething
| ess than a perfect candidate was going to have to be
hired. Plaintiff was the obvious choice. He had
performed exceptionally during his tenure as de facto
Chief of Police. He was scheduled to take |eadership
training at Northwestern University in the sunmer of
2006 that the Mayor regarded very highly. See Mtnman
Dep. at 79, lines 14-25; Mtman Dep. at 86, |ine 22-25.

However, the Mayor did not want to hire an African
American as Chief of Police. Because Plaintiff had
earlier conpl ai ned about the Mayor’s raci al
insensitivity, Mtman understood that the spectre of
race discrimnation could be raised by Plaintiff if he
were not selected. Mtman's solution was to invent a
“doubl e boxi ng” proposal, acknow edging Smth’s
strengths of character and | eadership, while
enphasi zing his lack of formal police education, which
would require himto be nentored. Since Plaintiff was
al ready scheduled to attend the necessary | eadership
training at Northwestern, there was only one way to
prevent Smith from taking advantage of this path to the
Chief’s job: do not tell Smth about the doubl e-boxing
proposal, so that he cannot accept it. Mtman's
protestations at his deposition, that he was
“absol utely” disappointed when Smth retired, because
he thought in the future he woul d nake an appropriate
Chief (see Mtman Dep. at 93, lines 7-12) are sinply
not consistent wwth Mtman’s failure to even nention
this plan to Smth.

| nstead, the Mayor’s strategy, conmunicated
through his staff, was to tell Smth that he was not
going to be hired as Chief. G ven the previous history
of denotions of high-ranking officers, Smth's
retirement was a real possibility. Once Smth did
retire, the path was cleared to hiring another officer
frominside the departnent, the white officer whom
M trman desired, specifically Larry Palnmer. To confirm
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the illusory nature of the “doubl e-boxi ng” proposal,
even Larry Pal ner, who was FBI trained and was a
previ ous chief, had nentoring consultants:

Q And ultimately [retired Bethl ehem Police

Comm ssi on Franci s Donchez] did conme as a

consultant to help Chief Pal mer?

A: Yes, sir.

See Smth Dep. at 86, lines 12-14. The fact is that
t he “doubl e boxi ng” proposal pertaining to Plaintiff
was never a real possibility; it was cynically created
ammuni tion to defend agai nst a claimof race
di scrim nation, because Plaintiff’s job perfornmance as
“Captain in Charge” while running the departnment was
beyond reproach. These disputed issues of fact
preclude the entry of summary judgnment, and nust be
resol ved by a factfinder.
Pl.”s Br., pp. 13-14. It appears that, in a convoluted way,
Plaintiff is contending that Defendant’s ultimate hiring of an
i nside candidate is evidence of pretext.

Plaintiff overlooks the fact that the second nati onal
search ultimately yielded no viable candidates for the position.
Mor eover, although Plaintiff perceived that he was told by Chief
Mazzeo that he woul d not be sel ected because of his race, only
Plaintiff’s testinony supports that statement. Every other
deposition that was taken, including Mazzeo’ s deposition, does
not support Plaintiff’'s claim Mazzeo specifically stated in his
deposition the foll ow ng:

Q GCkay. So between the tine that you tendered your
retirement or asked for retirenment and January 24" of ‘06,
did you ever have any discussion with anyone about Smith’s

—- Scheldon Snith's future with the departnent?

A: No.
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Q D d you ever hear Mtman say that Schel don woul d never be
the chi ef because he was bl ack?

A: No.

Q Did you ever tell anyone that Scheldon Smith said — or
that Mtman said Scheldon Smth wouldn’t be the chief
because he was bl ack?

A: No.

Q Did you ever hear anybody say that Scheldon Snith
woul dn’t be the chief of police because he was bl ack?

A Not that |'m aware of.

Pl.”s Br., Ex. 5, pp. 27-28.

Plaintiff notes that Mayor Mtman conceded that if
Plaintiff passed the Northwestern or FBI course, he would have
been a wonderful Chief of Police. Pl.’s Br. at 11 (citing Mtnman
Dep. at 84, Il. 1-17; Smith Dep. at 66, |I. 7-16). However,
t here has been no evidence presented that Plaintiff actually
comuni cated to Defendant or anyone fromthe City that he was
schedul ed to attend the Northwestern course in July of 2006.
Rat her, Plaintiff retired and thereby thwarted any potenti al
attenpt by Defendant to permt himto obtain the required
credential. Taking the evidence in the |ight nost favorable to
Plaintiff as the non-noving party, Plaintiff’s claimstill fails
and Plaintiff cannot make his prina facie case for his failure to
pronote claim

Plaintiff nmust also showthat a simlarly situated

i ndi vidual froma non-protected class was pronoted instead of
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hi m Martin v. Enterp. Rent-A-Car, No. 00-6029, 2003 W. 187432,

at *6 (E.D. Pa. Jan. 15, 2003)(citing Moss v. Koolvent Al um

Prods., Inc., 962 F. Supp. 657, 669 (WD. Pa. 1997)). Simlarly

situated individuals are ones who “nust have dealt with the sane
supervi sor, have been subject to the sane standards and have
engaged in the sane conduct w thout such differentiation or
mtigating circunstances that would distinguish their conduct or
the enpl oyer’s treatnment of themfor it.” [|d. (quoting Mourris v.

CE Financial Assurance, No. 00-3849, 2001 W 1558039, at *6 (E.D.

Pa. Dec. 3, 2001)). Plaintiff does not showthat a simlarly
situated individual froma non-protected class was given the
position instead of him The individual who filled the position
was not simlarly situated to Plaintiff, rather he possessed the
requi site education as listed in the public announcenent.
Plaintiff does not informthis Court of any weaknesses
in Defendant’s proffered non-discrimnatory reason for not
pronoting Plaintiff. Plaintiff has |ikew se not presented any
evi dence that he infornmed Mayor Mtman or anyone in the
admnistration or in the selection process that he was schedul ed
to attend the requisite Northwestern class. Chief Pal ner
possessed the requisite educational credentials. Although
Plaintiff contended at his deposition that Mayor Mtman coul d
have called Plaintiff after his retirenent and offered himthe

position following the two failed attenpts to hire from outside
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the EPD, Mayor M tman had no know edge that Plaintiff was
scheduled to attend the requisite classes. Plaintiff has not
produced “sufficient evidence to raise a genuine issue of fact as
to whether the enployer’s proffered reasons were not its true
reasons for the challenged enpl oynent action.” Sheridan, 100
F.3d at 1066. Plaintiff has al so not produced evidence for which
a fact finder nust either: (1) “disbelieve the enployer’s
articulated legitimte reasons,” finding themto be “post hoc
fabrications or otherwise not really notivating the enpl oynent
action;” or (2) “believe that an invidious discrimnatory reason
was nore likely than not a notivating or determ native cause of
the enpl oyer’s action.” Fuentes, 32 F.3d at 764. Accordingly,
Plaintiff’s Title VII race discrimnation claimnust be deni ed.
C. Plaintiff’s Section 1983 C aim

Plaintiff also asserts a civil rights claimpursuant to
42 U.S.C. section 1983.8 1In order to maintain a claimpursuant
to section 1983, Plaintiff nmust establish: (1) a deprivation of a

constitutional right; and (2) the deprivation was comrtted by a

842 U.S.C. § 1983 provides, in pertinent part, that:

Every person who, under color of any statute, ordinance,
regul ati on, custom or usage of any state . . . subjects or
causes to be subjected, any citizen of the United States or
ot her person within the jurisdiction thereof to the
deprivation of any rights, privileges, or imunities secured
by the Constitution under the law, shall be liable to the
party injured in an action at |aw

42 U.S.C. § 1983.
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person acting under color of state law. See 42 U . S.C. § 1983.
Plaintiff alleges “purposeful discrimnation” of his Fourteenth
Amendnent equal protection rights by Mayor Mtman, “the hi ghest
policy-maker for Defendant,” when he was not hired because of his
race. ®

In Monell v. Dept. of Soc. Services, 436 U S. 658, 691

(1978), the Suprenme Court established that nunicipal liability
under 42 U.S.C. section 1983 may not be proven under the
respondeat superior doctrine, but nust be founded upon evidence
that the governnent unit itself supported a violation of
constitutional rights. 436 U S. at 691-95. Minicipal liability
attaches only when “execution of a governnent’s policy or custom
whet her made by its | awrakers or by those whose edicts or acts
may fairly be said to represent official policy, inflicts the
injury.” 1d. at 694. “Policy is made when a ‘deci si onmaker
possess[ing] final authority to establish municipal policy with
respect to the action’ issues an official proclamation, policy,

or edict.” Andrews v. City of Phila., 895 F.2d 1469, 1480 (3d

Cr. 1990)(quoting Penbaur v. Gty of Cncinnati, 475 U S. 469,

481 (1986)). Custom may be proven by show ng that a course of
conduct, although not specifically endorsed or authorized by |aw,

is so well-settled and permanent as virtually to constitute | aw

°The Equal Protection O ause states, in pertinent part, that “no
state shall deny to any person within its jurisdiction the equal
protection of the laws.” U S. Const. Am XV, § 1.
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Andrews, 895 F.2d at 1480; see also Fletcher v. O Donnell, 867

F.2d 791, 793-94 (3d Cir. 1989)(“Custom maybe established by
proof of know edge and acqui escence.”).

To support an equal protection claim Plaintiff nust do
nore than sinply allege invidious discrimnation based on race.
Rather, “[a] plaintiff nust at |east allege and identify the
actual existence of simlarly situated persons who have been
treated differently and that the governnent has singled out

plaintiff alone for different treatnment.” Mrcavage v. Gty of

Phila., 2006 U.S. Dist. LEXI S 55643, at *18 (E.D. Pa. Aug. 3,

2006) (citing Gty of Ceburne v. Ceburne Living CGr., 473 U S

432, 439 (1985)). Plaintiff fails to identify any simlarly
situated individual whomthe Defendant treated differently. Mre
inportantly, under Mnell and its progeny, a municipality may
only be liable under section 1983 if it actually caused the
conpl ai ned-of violation. Therefore, the Defendant may be |iable
under section 1983 only if it had a policy or well-settled custom
whi ch caused a deprivation of constitutional rights. Monell, 436
US at 694. As the Third Grcuit has made clear, “absent the
consci ous deci sion or deliberate indifference of sone natural
person, a nmunicipality, as an abstract entity, cannot be deened
in violation by virtue of a policy, a custom or a failure to

train.” Simons v. Gty of Phila., 947 F.2d 1042, 1063 (3d G r

1991). Thus, a plaintiff claimng a nmunicipal violation of 1983
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“must both identify officials with ultimte policynmaking
authority in the area in question and adduce scienter-1|ike
evidence . . . with respect to them” 1d. at 1062. Furthernore,
a plaintiff seeking to establish municipal liability nust show
that the policy was the “noving force” behind the constitutional
injury; that is, he nust “show a causal |ink between the
execution of the policy and the injury suffered.” Losch v.

Bor ough of Parkesburg, 736 F.2d 903, 910 (3d Cir. 1984).

Under this standard, Plaintiff’s equal protection claim

cannot survive summary judgnment. Plaintiff has submtted no
evi dence what soever other than his deposition testinony to
support his allegations. Plaintiff’s response points to the
foll ow ng which he characterizes as “evidence to create a triable
i ssue of fact regarding the issue of purposeful discrimnation:”

Plaintiff heard Mayor Mtman used the word “bl acks” as

a proxy for “crimnals” at |east three tines and had

conpl ai ned; Chief Stephen Mazzeo told Plaintiff that he

woul d not be sel ected as Chief because he is black; and

the explicit rejection of two of the three finalists in

t he second national search, who were African Anericans.
Pl.”s Br., pp. 17-18. This "“evidence” does not support
Plaintiff’s contentions. Plaintiff testified:

Q At any point prior to you becomng the captain in

charge did you think anyone for the city ever did

anything to you because of your race, ever treated you

any differently, ever harassed you, ever said any nanes

to you, did anything to you that you could say | was

treated differently because of ny race, prior to

becom ng captain in charge?

A: No.
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Q Sois it fair to say, then, any conplaints that you
have with regards to your treatnent with the Gty of
Easton is after you becane captain in charge?

A | would say ny conplaint stens fromthe fact of the
captain in charge itself versus acting chief as it
shoul d have been fromthe day they decided to — they
asked Steve Mazzeo to step down and the changes in the
regulations to bring in an outside chief.

Q Let’s go back to the statenent from Steve Mazzeo.

Do you recall when that was nade?

A: Exact date?

Q Yes.

A: No.

Q Can you give ne a historical event? Ws it the day

that Steve Mazzeo was asked to resign?

A | believe it was the day he was asked to resign when
he returned fromthe mayor’s office, yes. Exact date,

| do not know.

Q And on that date, where was Steve Mazzeo, where were
you, when the statenment was nade?

A. W were in the chief’s office.
Q And what did Steve Mazzeo specifically tell you?

A. Specifically to ne he said, you would not be chi ef
because you are bl ack.

Q Those were his exact words?
A. Those were his exact words.

Q Was anyone el se present in the chief’s office when
this conversati on occurred?

A: Yes, sir.
Q Who el se was present?

A Myself, Captain G biser, at the tine | believe it
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was Sam Lobb, | think he was a |lieutenant at the time,

Dave Ryan, Jean Dubbs, Barry CGol azeski, | believe, and
| cannot renenber if Kim Canp (phonetic), the old
secretary, | can’t renenber for sure if she was there.

Q And Steve Mazzeo' s specific comments to you was you
woul d not be chief because you were bl ack?

A Yes, sir.

Q Did he ever indicate to you that Mayor Mtman
specifically said to himthat you would not becone
chi ef because you were bl ack?

A No, | don't believe he ever said — what |’'ve said
is Steve Mazzeo said it to ne.

Q Do you know if Steve Mazzeo was offering his opinion
or whether he was telling you sonething factual based
on his know edge of either the city or the current

adm ni stration?

A: My opinion is he was telling me sonething factual.
Now, where he got those facts from | can’'t answer.

Q Do you have any know edge, either firsthand or from
any source, that Mayor Mtman ever indicated to Steve
Mazzeo that you woul d not becone chief because of your
race?
A: O her than Steve Mazzeo’'s comment, no.
Q And you said Steve Mazzeo's comment never indicated
that the coment was specifically comng from Mayor
M t man?
A: Correct.
Smth Dep., pp. 34-37. Although Plaintiff alleges that Mazzeo
told himhe woul d never be Chief because he was bl ack, Mazzeo
hi msel f does not corroborate this testinony. See pp. 19-20,
supra.

Despite Plaintiff’'s recollection of a neeting in
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Mazzeo's office, Barry Col azeski, Sanmuel Lobb, David Ryan, and
Jean Dubbs either deny being present at any such neeting or do
not remenber this neeting. Colazeski testified:

Q Let nme ask it this way. Do you renenber ever being

in a neeting in Chief Mazzeo's office where the topic

of Chief Mazzeo’'s resignation canme up?

A: No. There was a neeting, a short neeting, in Chief

Mazzeo’' s office regardi ng which way the departnent was

going, and | think there was a | ater one at the Fairnon
Center -

-- February 21st --

MR. EASTERLY: — You're referring to a docunent.
THE W TNESS: —- of 2005.
These are — basically it was just mnutes of a

nmeeting that was held at the Fairnon Center of
Laf ayette College. And those were the topics of
di scussion. | think that was the |ast neeting |
att ended.

Q February 21 of 2005?

Q Scheldon Smth was not present at this neeting?
A: No, he was not.

Q Do you renenber having any information, whether from
hearsay sources or direct sources, that Chief Mazzeo
expressed the opinion that Schel don Smith woul d never
be appoi nted as chief of the Easton Police because of
his race?

THE W TNESS: Not because of his race, no.
Q Did you hear Steve Mazzeo say sonething that

expressed an opi nion about why Scheldon Smth woul dn’t
be chief for another reason?
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A: | don't think it was his opinion. | think it was — this is
— the only thing | think he said was Mtnman nmade a comment he
woul dn’t be picking Scheldon. | think that’s the only thing it
was in because | think they were — if he was being pushed out, |
think they were commtted to | ooking outside the city. But I
remenber no comrent saying he wouldn’t be chief because of his
race.

Q This is Mazzeo said sonething — was this Mazzeo
directly that you got this information fronf

A: | think he woul d have been the one to say it, but it
wasn’t part of — | don’t think it was part of a
nmeeti ng or anything.

Q GCkay. But Mazzeo expressed the opinion to you that
if he, being Mazzeo, was pushed out Easton woul d have
to | ook for somebody outside the departnent?

Q I nean is that right or not? If I got it right, I
want to know.

A: Al I'"'msaying is the comment | renmenber was that he

wasn’t going — if Steve got pushed out Schel don woul d
not be picked. There was nothing to do with race on it.

A As far as a chief, | don’t ever renenber there being
an African Anerican in charge.

Q Chief or even acting chief other than Schel don?

A. Right.

Q . . . You were asked if you know if Scheldon Smth
was qualified. You stated he didn’'t pass the
sergeant’s exanf

A: I"’mnot sure if he passed it. W didn't share our
results. | know there was a sergeant’s examthat he

and | had taken at the sane tine.

Q Do you believe he was qualified for the position of
chi ef ?
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A I"mnot sure what his qualifications are. | nean he

wor ked on College Hill. | either worked on the south
side or in the D bureau. | didn’t spend a lot of tine
riding wwth him W had one man cars. And, you know,
what he did beforehand, | know he was in the mlitary,
but what experience is there, what he did, | don't
know.

Q If he hadn’t passed the sergeant’s exam if that was
a fact, would you believe he was qualified for the
position of chief?

A wWell, | would think you woul d have to pass a
sergeant’s examin order to nove up. | would hope that
woul d be the sane for nobst positions, detectives,
sergeants, lieutenants, captains and chief.

Q There was al so sonme di scussion and you testified
that you were aware that Schel don wasn’t going to be
hired as chief, you were nade aware of that?

A | think it was just a comment nade by Steve Mazzeo.

Q And you attribute that to the fact that Easton was
| ooki ng for an outside candi date, correct?

A: Yes. | believe everything that was going on and
eventual |y what cane out in the papers was they did a
search out si de.

Q It had nothing to do wth Scheldon Smth’'s race?
A:  No.

ol azeski Dep., pp. 19-20. Sanuel Lobb simlarly testified:
Q You ve had all the tinme you need to review that? |
mean |’ mgoing to direct you to a portion of that. You
don’t need to renenber it perfectly.

The second paragraph here, it tal ks about a
nmeeting that occurred after Mazzeo had resigned with
Mayor Mtman. Do you renenber such a neeting ever
occurring?

A | don't recall the neeting.

Q Ckay. There's some statenents here attributed to
Steve Mazzeo that G biser woul d never be the police
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chi ef because he’s not respected. Do you renenber
Mazzeo saying that at any tinme?

A: No.

Q GCkay. There's another statement here that Schel don
Smth woul d never be the police chief because he was
bl ack according to Steve Mazzeo. Do you renenber
heari ng Steve Mazzeo say that at any tinme?

A: No.

Q Did you hear that from any ot her source ever before

t oday, soneone claimng that Schel don Smth woul d never

be the police chief because of his race?

A: | did not hear that, no.

Lobb Dep., p. 8. David Ryan testified:

Q . Thi s docunent you’ve just gotten a chance to
| ook at, does that refresh your recollection about
heari ng such statenents?

A: No.

Q Did you ever hear Stave Mazzeo say at any tine
Schel don Smth woul d not be appoi nted chief because he
was bl ack?

A: No.

Q D d you ever hear Steve Mazzeo or hear anyone say

G bi ser wouldn’t be appoi nted chief because he wasn’t
respect ed?

A: | did hear that.
Q Wen did you hear that?
A. Hang on a second. Let ne rephrase that.

VWhat | heard was not that he d never be appointed
to chief. Just that he would probably never nake chi ef
because he’ s not respected.

Ryan Dep., p. 14. Al though Jean Dubbs testified that she was
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present at a neeting in Mazzeo's office, she does not recal
hearing that Plaintiff would never be Chief because of his race.
She specifically testified:

Q Okay. This neeting that Scheldon Smith is talking
about in — well, strike that. Let ne ask it a
di fferent way.

That nmeeting in Mazzeo's office, is that the only
nmeeting at Mazzeo's office where the whol e bunch of
peopl e were gathered in, or was there another one?
[sic] to talk about his resignation.

A: That was the only one | was present at.
Q GCkay. Do you renenber, |ooking at what Schel don has
witten here, that Captain — or Chief Mazzeo said

sonet hing along the lines of that G biser would not be
chi ef because he’s not respected and Schel don —-

Q Do you renenber Chief Mazzeo saying that G biser is
not going to be chief because he's not respected and
Scheldon Smth is not going to be chief because he's
not —- because he’'s bl ack?

A No, | don't.

Q Could you describe for nme how — how nuch you were
in that neeting?

A: The whol e t hing.

Q Gkay. And you — could you hear everything that was
bei ng sai d?

A Yes.

Q If that was said, is that sonething that you would
remenber ?

A: Yeah, | think | would renmenber sonething |ike that.

Q Do you have any information whatsoever on — well,
okay. Strike that.
Let me go to — there’ s sonething el se here that
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—- in the third paragraph, where Schel don is talking

about things that the mayor said during nmeetings about

“roving gangs of bl acks.”

A: Um hum

Q D d you ever hear the mayor say anything |like that?

A: | never heard the mayor say anything |like that.
Dubbs Dep., pp. 15-16.

Even taking the evidence in the light nost favorable to
Plaintiff, Plaintiff’s evidence of racial aninus by Mayor Mtman
is merely specul ative and without support. He presents no record
support for his contention that Mayor Mtman intentionally did
not pronote hi m because of his race. Mreover, Plaintiff cannot
support a cl ai magai nst Defendant for a custom of discrimnation
agai nst African Anericans. The fact that Plaintiff and one other
African Anerican nmale were EPD Captains belies this contention.

Even assum ng that Chief Mazzeo nmade the statenent to
Plaintiff that he would never be EPD Chi ef because of Plaintiff’s
race, Plaintiff cannot show that Chief Mazzeo was engaged in the
hiring process for his successor. Chief Mazzeo had tendered his
resignati on when the all eged conmment was made. Plaintiff
testified that he has no know edge or information that Chief
Mazzeo’ s statenment in any way reflects the opinions or beliefs of
Mayor Mtman or anyone in the Cty admnistration. Smth Dep.
pp. 37-38. At nost, Chief Mazzeo's statenent was nerely an

opinion of a former city enployee and cannot support Plaintiff’s
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cl ai m of purposeful discrimnation by Defendant. Absent evidence
of purposeful discrimnation, Plaintiff cannot support his equal
protection claim and Defendant’s notion for sumrmary judgnent on
Plaintiff’s section 1983 claimnust be granted.

An Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SCHELDON SM TH, E CIVIL ACTI ON
Pl aintiff, '
Vs, E NO. 07- 3781
CITY OF EASTON,

Def endant .

ORDER
AND NOW this 7th day of July, 2008, upon
consideration of the Gty of Easton’s Mtion for Summary Judgnent
(Dkt. No. 30), and Plaintiff’s Response to the Mdtion (Dkt. No.
33), it is hereby ORDERED that the Mdtion is GRANTED and all
remai ni ng Motions are DEN ED as noot.
It is further ORDERED that the Cerk of Court shall

mark this case CLOSED for statistical purposes.

BY THE COURT:

/s/ Henry S. Perkin

HENRY S. PERKI N,
United States Magistrate Judge



