I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ESTATE OF ELMER R PGOSSI NGER, : ClVIL ACTI ON
et al. )

V.
UNI TED STATES OF AMERI CA E NO. 06-4994

MVEMORANDUM AND ORDER

McLaughlin, J. July 11, 2008

This is a wongful death case filed by the estate and
survivors of Elnmer R Possinger against the United States
Governnent. M. Possinger owned a conpany that did construction
and | andscapi ng work. Hi s conpany was hired by the National Park
Service to renove debris fromthe Del aware Water Gap Nati ona
Recreational Area. M. Possinger was killed when a fallen tree,
whi ch he was trying to renove fromthe roof of a spring house,
struck the cab of his crane.

The Court held a bench trial on March 31, April 1, and
April 2, 2008. Following are the Court’s findings of fact and

conclusions of law. The Court finds in favor of the defendant.

Fi ndi ngs of Fact

1. E. F. Possinger and Sons is a conpany in the
busi ness of excavating, paving, site denplition, site cleanup and

| andscaping. It submtted a proposal and then signed a contract



with the National Park Service to perform several jobs at the

Del aware Water Gap National Recreation Area (“park” or “Del aware
Water Gap”). The contract, Requisition/Reference Nunmber
R4320050076, was entered on May 12, 2005. Both the proposal and
the contract required, anong other tasks, that the conpany renove
a fallen tree fromthe roof of a spring house.

2. El mer Roy Possinger was the President of E. F
Possi nger and Sons and was skilled in all of the work that his
conpany did, including being a skilled crane operator. M.

Possi nger signed the contract with the Park Servi ce.

3. On May 24, 2005, as part of this contract, Roy
Possi nger and Charles Praetorius, his hel per, were working at
Dingman’s Ferry (in another section of the park) using a crane to
clean a stream of flood damage.

4. When that job was conpleted, M. Praetorius drove
the crane to the spring house, and Roy Possinger drove his pick-
up truck to the site. They intended to renove the fallen tree
fromthe roof of the spring house, as required under the
contract.

5. On the way to the site, M. Possinger stopped at
the office of the Mdtor Vehicle Operator Supervisor at the park,
M. Geis. M. Possinger requested a chain saw fromM. GCeis
because he did not have one with himand would need it to cut the

tree.



6. Because it was the Park Service's policy not to
l end out their equipnent to contractors or to private
individuals, M. Ceis said he could not lend M. Possinger a
chain saw but told M. Possinger that he m ght be able to help
hi m out by sending sone nen to do whatever cutting was needed.

M. CGeis asked M. Degnan, the Facilities Manager, if he had
anyone avail able to work overtine.

7. M . Degnan asked John Stead and Janes Slater if
they could work overtinme to assist M. Possinger. They agreed to
do so. M. Degnan told themto see M. Geis about the work.

8. John Stead, along with Janmes Slater, went into M.
Geis’ office and saw M. Possinger talking with M. CGeis who
said: “l want you to go help M. Possinger.” M. Ceis told them
to go down to the spring house to “buck the tree up” after it was
on the ground. To “buck a tree up” neans to cut it up into
smal | er pieces.

9. When M. Praetorius got the crane to the site, and
got the crane adjusted the way M. Possinger wanted it, he got
out of the cab.

10. M. Possinger got into the cab of the crane, and
Roy Possinger and Charles Praetorius set up the pads of the crane
to stabilize the crane.

11. M. Possinger then |owered the cable of the crane

and told Charles Praetorius to take the hook at the end of the



cable and attach it to the fallen tree. M. Praetorius w apped
the cable around the tree, trying to get it in the mddle of the
tree. He checked wwth M. Possinger who confirnmed that the cable
was placed properly around the tree.

12. M. Possinger then |[ifted the tree off the spring
house and tried to set it on the ground. He did this nore than
once. He was not able to nove the tree to the ground.

13. M. Possinger then told M. Stead that he could
not nove the tree because it was still attached to the root ball.
M. Possinger asked M. Stead to cut the tree fromthe root ball.
M. Stead asked M. Possinger if there was any tension on the
cable. M. Possinger said, “no, there’s no tension on the
cable.” M. Stead | ooked at the cable and it was slack, so he
bel i eved what M. Possinger said.

14. M. Stead put on his personal protection equi pnent
and wal ked up to the tree. He made cuts in various parts of the
tree and before he nmade the final cut, he | ooked at M. Possi nger
and with a notion of his head, indicated to M. Possinger that he
was about to nmake the final cut on the tree.

15. M. Possinger was aware that the Park Service
enpl oyees were cutting the tree fromthe root ball because it was
right in front of himand because he was | ooking in their

di recti on.



16. Imediately after M. Stead finished cutting the
tree fromthe root ball, the end of the tree nearest the cut fel
toward the ground, then the tree rose up and swng forward and
into the crane.

17. The tree crashed through the front w ndow of the
cab and hit M. Possinger who was standing in the cab.

18. M. Possinger fell fromthe cab to the ground and
was subsequently pronounced dead.

19. M. Possinger was unconscious either imrediately
upon being hit by the tree, or alnost imediately.

20. There is no evidence that M. Possinger
experienced any conscious pain or suffering before or after the
acci dent.

21. At the tine of the incident, M. Geis was the
contracting officers’ technical representative (“COITR’) for the
contract between E. F. Possinger and Sons and the Park Service.

It was his job to prepare the daily |logs of construction. He
decided that a contract was needed because the Park Service did
not have the equi pnent to renove the tree fromthe spring house.

22. As the COTR, M. Geis was not allowed to term nate
the contract. Nor was he required to be on site whenever work
was being done. As a COTR, M. Geis usually went once a day to a
job site to be sure that the job was being perfornmed according to

the specifications of the contract. M. Geis is not in control



of the site when he is the COTR  The contractor is in control of
the site.

23. The only way the tree could have crashed into the
cab of the crane after it was cut fromthe root ball was because
M. Possinger did not have sufficient slack in the cable which
came fromthe crane armand was attached to the tree. There was
insufficient slack in that cabl e because either:

a. At the tinme that the tree was cut fromits
root ball, M. Possinger did not have the wire hanging directly
above the sling attached to the tree, but rather had it angled to
the front and to the right; and/or

b. M . Possinger noved the crane arminmedi ately

after the tree was cut.

1. Conclusions of Law

Plaintiff’s brought this |lawsuit under the Federal Tort
Clains Act, 28 U S.C. 8§ 2671 et seq.! The Federal Tort Cains Act
provides that, “the United States shall be liable . . . in the
sanme manner and to the sane extent as a private individual under
I i ke circunmstances, but shall not be liable for interest prior to

judgnment or for punitive damages.” 28 U.S.C. § 2674. In this

! I n accordance with 28 U.S.C. 8§ 2679, only the United
States of Anerica is a proper defendant in this matter. The
Department of Interior, National Park Service and Del anware \Water
Gap were dism ssed with prejudice.
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case, the liability of the United States and the anount of
damages and the manner in which they can be collected is governed
by the | aw of Pennsyl vania, where the accident occurred.

The Court applies the followng legal principles in
reaching its decision. Under Pennsylvania |aw, a |andowner owes
no duty to protect an independent contractor or the contractor’s
enpl oyees “fromrisks arising fromor intimately connected with
defects or hazards which the contractor has undertaken to
repair,” if the | andowner has relinquished control of its land to

the contractor. Celender v. Allegheny Cy. San. Auth., 222 A 2d

461, 463-64 (Pa. Super. C. 1966). A |l andowner al so owes no duty
to protect an independent contractor to whomit has delivered
tenporary possession of its |and from “obvi ously dangerous

conditions” on that | and. Hader v. Coplay Cenent Munuf. Co., 189

F.2d 271, 277 (Pa. 1963); see also Fisher v. U.S., 441 F.2d 1288,

1292 (3d Gir. 1971); Brletich v. U S. Steel Corp., 285 A 2d 133,

136 (Pa. 1971).

The application of these doctrines depends on the
| andowner being “out of possession and w thout control over the
work or the prem ses.” Hader, 189 F.2d at 151. \Where a
| andowner entrusts work to an i ndependent contractor, but
“retains the control over any part of the work,” it “is subject

to liability for physical harmto others . . . caused by his



failure to exercise his control with reasonable care.” Rest. 2d
Torts 8 414 (cited in Celender, 222 A 2d at 463).

Pennsyl vani a has adopted the conparative negligence
statute which provides at 42 Pa. Cons. Stat. Ann. § 7102:

In all actions brought to recover danages for
negligence resulting in death or injury to
persons or property, the fact that the
plaintiff may have been guilty of
contributory negligence shall not bar a
recovery by the plaintiff or his |egal
representative where such negligence was not
greater than the causal negligence of the

def endant or defendants agai nst whom recovery
i s sought, but any damages sustained by the
plaintiff shall be dimnished in proportion
to the anount of negligence attributed to the
plaintiff.

Thus, in this case, if the negligence of M. Possinger
is greater than the negligence, if any, of the Park Service, the

plaintiff cannot recover any damages. See Lawless v. Central

Engi neering Co., 502 F. Supp. 308, 310 (E. D.Pa. 1980) (“plaintiff

is still barred fromrecovering if defendants are |ess negligent

than he”); Edler v. Oluck, 515 A 2d 517, 525 (Pa. 1986)

(“recovery by an injured plaintiff will be precluded . . . when a
plaintiff’s negligence exceeds the conbi ned negligence of al

defendants”); Terwilliger v. Kitchen, 781 A 2d 1201, 1209 (Pa.

Super. C. 2001) (sane).?

2 The defendant al so argues that the borrowed servant
doctrine insulates it fromliability here. “A person who is
enpl oyed generally by one enployer but is performng a particular
service for another enployer under the control and direction of
the tenporary enpl oyer becones the borrowed servant of that

8



The Court decides for the defendant on the ground that
even if M. Stead and/or M. Slater was negligent, they were much
| ess negligent than M. Possinger. This was a crane |lifting
operation. M. Possinger was in control of the operation. It
was his obligation to maintain enough slack in the cable so that
when the fallen tree was cut at the root ball, it would stay on
the ground. It was also his obligation to nake sure the cable
was directly over the load. He did neither of these things.

The Court heard fromtwo opinion witnesses during the
trial: George Wdas for the plaintiff and Richard Daniels for
the defendant. The Court found M. Daniels nuch nore persuasive
and credible than M. Wdas. M. Daniels had better qualifications

—- a masters degree in engineering. Hi s opinions were also nuch
nmore | ogical and sensible than those of M. Wdas.

Both wi tnesses di scussed the obligations of a crane
operator during a lifting operation, referring to certain
standards that govern crane operation. For exanple, both
di scussed the standards of the Anmerican National Standards

Institute (“ANSI”), an organi zation that publishes consensus

tenporary enployer.” Tidewater Grain Co. v. SS Point Mnat ee,
614 Supp. 29, 31 (E.D. Pa. 1984); see also Standard G| Co. V.
Anderson, 212 U. S. 215, 221 (1909). Under the borrowed servant
doctrine, the tenporary enployer is vicariously liable for the
negl i gence of the borrowed servant. 1d. The Court does not need
to decide the applicability of this doctrine and wll not do so.




standards that are generally accepted by engineers. The ANSI
standard at issue in this case is a crane operation standard.
ANS| standard B30.5-1968 85-3.1.3.d states: “The operator [of
the crane] shall be responsible for those operations under his
direct control. \Wenever there is any doubt as to safety, the
operator shall have the authority to stop and refuse to handl e
| oads until safety has been assured.”

There is an Occupational Safety and Health
Adm ni stration(“OSHA”) standard that requires that the hook of a
crane’s cable be directly over the spot where it is choked:
“Before starting to hoist, the follow ng conditions shall be
noted: . . . (c) The hook shall be brought over the load in such
a manner as to prevent swinging.” 29 CF.R 81910.180(H)(3)(ii).
When tension is placed in the lifting system if the hook is not
directly over the load and the hook is directly under the tip of
the boom the load will swing. A free swnging load will nove in
a pendulum fashion until it is directly under the tip of the
boom At that point, it will be directly under the hook. There
i s another OSHA regul ation that says: “During hoisting care shal
be taken that: (a) There is no sudden accel eration or
decel eration of the nmoving load.” 29 CF.R
81910.179(n) (3) (iii).

According to M. Wdas, the safety of the lifting

operation is the responsibility of the crane operator, but a

10



l[ifting operation is only in process when the crane operator is
actually lifting the object. M. Wdas seened to be suggesting
that the crane operator is responsible for his I oad only when he
is actually lifting it, but not when the crane’s cable is
attached to the |l oad before it is |lifted. According to M.
Wdas, M. Possinger was, therefore, not conducting a lifting
operating when he was sitting in the crane with the cabl e hooked
around the tree. M. Daniels opined that the lifting operation
began when M. Praetorius attached the hook to the tree and did
not end until after the tree was on the ground. The lifting
operation continued while the tree was being cut. That opinion
is much nore consistent wwth the standards that were cited to the
Court and is nmuch nore | ogical and persuasive.

The only possi bl e negligence of the governnment
enpl oyees was that they went forward and cut the tree at M.
Possinger’s request. Even if their agreement to be of help to
M . Possinger was negligent, that negligence pales in conparison
with the crane operator’s negligence. The plaintiff argued that
they should have (1) refused to cut the tree, or (2) cut the tree
in a manner that did not take up all the slack or (3) restrained
the tree in some way. But there was no evidence that cutting the
tree in a different way woul d have changed the result, and the

crane operator was in charge of the operation. It was the crane

11



operator’s responsibility to make sure that his | oad did not
SW ng.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ESTATE OF ELMER R PGOSSI NGER, : ClVIL ACTI ON
et al. )
V.
UNI TED STATES OF AMERI CA E NO. 06-4994
ORDER

AND NOW this 11th day of July, 2008, upon
consideration of the plaintiffs’ proposed findings of facts
(Docket No. 45), the defendants’ proposed findings of facts
(Docket No. 44), and after a non-jury civil trial commencing on
March 31, 2008, IT IS HEREBY ORDERED that for the reasons stated
in a nmenorandum of today’s date, judgnent is entered for the
def endant and against the plaintiffs.

This case is cl osed.

BY THE COURT:

/sl Mary A. MLaughlin
MARY A. McLAUGHLIN, J.



