IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL REI'S, SR and )
LAWRENCE J. KATZ, on Their Oan ) Gvil Action

Behal f and as Assi gnees of ) No. 05-Cv-01651

Weaver Nut Conpany, Inc., )

)

Plaintiffs )

)

VS. )

)

BARLEY, SNYDER, SENFT )

& CCHEN LLC., )

)

Def endant )

ORDER

NOW this 39 day of July, 2008, upon consideration of
the Motion to Preclude Plaintiffs Experts or, in the
Alternative, to Extend Deadlines, which notion was filed on
behal f of defendant Barl ey Snyder Senft & Cohen on Novenber 30,
2007; upon consideration of Plaintiffs Daubert Mdtion to Bar the
Expert Testinony of David G usman CPA and Thomas W ki nson, Jr.
Esquire to the Extent That Their Opinions Do Not ‘Fit’ the Facts
of the Case, which notion was filed April 23, 2008; upon
consideration of the briefs of the parties; after hearing
conducted before the undersigned on May 22 and 27, 2008; and for

the reasons expressed in the acconpanyi ng Menorandum



IT 1S ORDERED that defendant’s Mtion to Precl ude

Plaintiffs’ Experts or, in the Alternative, to Extend Deadlines
in the nature of a Daubert! notion is denied.?

T 1S FURTHER ORDERED that plaintiffs are not precluded

fromoffering the testinony of their liability expert Professor
Ceoffrey C. Hazard, Jr. at the trial of this action.

IT 1S FURTHER ORDERED that Plaintiffs' Daubert Mbtion

to Bar the Expert Testinony of David d usman CPA and Thomas
W ki nson, Jr., Esquire to the Extent That Their Opi nions Do Not
‘Fit’ the Facts of the Case is denied.

| T IS FURTHER ORDERED t hat defendant is not precluded

fromoffering the testinony of either David d usman, CPA (damages
expert) or Thomas WI kinson, Jr., Esquire (liability expert).

BY THE COURT:

[ s/ JAVMES KNOLL GARDNER
Janes Knol|l Gardner
United States District Judge

1 Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 US. 579
125 L.Ed.2d 469, 113 S. C. 2786 (1993).

2 By my Order dated Decenber 4, 2007 | granted in part and deferred
in part defendant’s Mdtion to Preclude Plaintiffs’ Experts or, in the
Alternative, to Extend Deadlines. Specifically, |I denied defendant’s notion
insofar as it sought to preclude plaintiffs' expert fromtestifying at tria
based upon a violation of ny June 29, 2007 Rule 16 Status Conference O der
In addition, | granted defendant an enlargenent of time to produce a
responsi ve expert report. Finally, | deferred that portion of defendant’s
notion in the nature of a Daubert notion, which | now deny by this Order and
t he acconpanyi ng Menorandum
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MEMORANDUM

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on two separate notions
brought pursuant to the decision of the United States Suprene

Court in Daubert v. Merrell Dow Pharnmaceuticals, Inc.

509 U. S. 579, 125 L.Ed.2d 469, 113 S.C. 2786 (1993). The Mbdtion
to Preclude Plaintiffs’ Experts or, in the Alternative, to Extend

Deadl ines was filed on behalf of defendant Barley Snyder Senft &



Cohen on Novenber 30, 2007;° and Plaintiffs’ Daubert Mtion to
Bar the Expert Testinony of David dusman CPA and Thonmas
W ki nson, Jr., Esquire to the Extent That Their Opi nions Do Not
‘“Fit’ the Facts of the Case was filed April 23, 2008.

The matter was briefed by the parties. A hearing was
conducted before ne on May 22 and 27, 2008.

The matter was taken under advi senent at the concl usion
of closing argunents on May 27, 2008. Hence this Menorandum
For the reasons expressed below, | deny both Daubert notions.

JURI SDI CT1 ON

This action is before the court on diversity
jurisdiction. Plaintiff Mchael Reis, Sr. is a resident of the
State of Illinois and plaintiff Lawence J. Katz is a resident of
the State of New Jersey. Defendant Barley, Snyder, Senft &
Cohen, LLCis a Pennsylvania |[imted liability conpany. The
anount in controversy is in excess of $75,000. See 28 U.S.C
8§ 1332.

VENUE
Venue i s proper because plaintiffs allege that the

facts and circunstances giving rise to the cause of action

8 By my Order dated Decenber 4, 2007 | granted in part and deferred
in part defendant’s Mdtion to Preclude Plaintiffs’ Experts or, in the
Alternative, to Extend Deadlines. Specifically, |I denied defendant’s notion

insofar as it sought to preclude plaintiffs expert fromtestifying at tria
based upon a violation of ny June 29, 2007 Rule 16 Status Conference O der

More specifically, | granted defendant an enlargenent of time to produce a

responsi ve expert report. Finally, |I deferred that portion of defendant’s

notion in the nature of a Daubert notion, which | address bel ow.
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occurred in Lancaster County, Pennsylvania, which is in this
judicial district. 28 U.S.C. 8§ 118, 1391.
PROCEDURAL HI STORY

Exam ni ng the non-exhaustive list of factors set forth
by the Suprenme Court in Daubert and its progeny, discussed bel ow,
requires a short recitation of the procedural history of this
case.

On April 10, 2005 plaintiffs Reis and Katz, on their
own behal f and as assi gnees of Waver Nut Conpany, Inc., filed
their initial Conplaint in this matter. The original Conpl aint
al l eged five causes of action: breach of fiduciary duty (Count
| ); professional negligence (Count I1); abuse of process (Count
I11); interference with a contractual relationship (Count 1V)
and conversion (Count V).

On June 23, 2005 defendant filed its initial nmotion to
dismss. On July 7, 2005 plaintiffs responded, which included a
request to anmend the Conplaint. M Oder dated March 17, 2006
and filed March 20, 2006 granted plaintiffs’ request.

On April 12, 2006 plaintiffs filed their Amended
Compl aint. The Anmended Conpl aint contains the original five
causes of action and an additional cause of action for breach of
contract (Count VI). On May 2, 2006 defendant filed its second

motion to dismss. On May 19, 2006 plaintiffs responded.



By ny Order and Opi nion dated March 30, 2007 | granted
in part and denied in part defendant’s notion to dism ss
plaintiffs’ Amended Conpl ai nt.

As a result of ny rulings on defendant’s notion to
dism ss, the follow ng six clains agai nst defendant Barley Snyder
remain in this lawsuit: Count I: (1) breach of fiduciary duty
brought by plaintiffs as assignees of the Conpany; (2) aiding and
abetting breach of a fiduciary duty brought by plaintiffs
individually; (3) aiding and abetting breach of a fiduciary duty
brought by plaintiffs as assignees of the Conpany. Count II
(4) professional negligence brought by plaintiffs as assignees of
t he Conpany. Count 1V: (5) tortious interference with
contractual relations brought by plaintiffs as assignees of the
Conmpany. Count VI: (6) breach of contract brought by plaintiffs
as assignees of the Conpany.

FACTS

Based upon the allegations contained in plaintiffs’
Amended Conpl aint, the operative facts underlying this case are
as follows:*

Weaver Nut Conpany, Inc., is a Pennsylvania corporation
whi ch until m d-2001 was owned exclusively by E. Paul Waver, I1I
and his wife, MriamJ. Waver. 1In 2001 the Conpany was in

significant financial trouble and was in default on | oan

4 I note that defendant disputes nmany of the allegations contained
in plaintiffs’ Amended Conpl ai nt.
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agreenents with its bank and others. The bank ultimately
exercised its rights under numerous forbearance agreenents and
appoi nted a trustee over the Conpany’'s affairs.

The Trustee explored options to reduce the bank’s
financi al exposure. The Trustee ultimtely becane aware of the
firmSummt Private Capital Goup (“Summt”) with which
plaintiffs Reis and Katz were affiliated. On June 12, 2001 the
Conpany, engaged Sunmmt as a financial consultant to turn the
conpany around financially. On that date the Conpany, through
M. Waver, executed a Merchant Banking and Corporate Devel opnent
Agreenent (“Devel opnment Agreenent”) with Summt. The Conpany
passed a corporate resolution ratifying the Devel opnent
Agreenent. The resolution provided, in part, that the
Devel opnment Agreenent was for the Conpany’s benefit.

M. Reis was naned Secretary, Treasurer and Chief
Financial Oficer (“CFO) of the Conpany. M. Katz secured a
fundi ng source to provide corporate restructuring and financi al
managenent advice to the Conpany and hel ped i npl enent new
managenent policies, systens and controls to i nprove the
profitability of the Conpany. Reis and Katz becane 50%
sharehol ders in the Conpany (25% each) and M. and M's. Waver
retai ned the remai ning 50% of the shares (25% each).

Thr oughout 2001 and 2002, Reis and Katz hel ped the

Conpany restructure its debt, obtain a new revolving |ine of
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credit in the amunt of $1,500,000, hire conpetent senior
managers and i nplenent a state-of-the-art inventory contro
system By the beginning of 2003 the Conpany was operating at a
profit after having lost one mllion dollars in 1999-2000 under
the direction of E. Paul Waver, [1l. Furthernore, the

mar ketability val ue of the Conpany rose to in excess of

$6, 000, 000, and it was on track to achieve a $1, 500, 000 operating
profit without any additional acquisitions.

A key factor in the successful turnaround of the
Conpany was the continuing effort to mnimze or elimnate
M. Waver’ s unsound prior business practices including bel ow
cost sales to custoners, irrational purchasing without regard to
exi sting inventory and antici pated demand, sale of “out of date”
inventory as current product, m sleading marketing techniques,
guestionabl e self-dealing and rel ated-party transacti ons and
mai nt enance of a hostil e workpl ace.

I n the beginning of 2003, M. Waver began secret
negoti ations with defendant law firm Barley Snyder, concerning
the future of the Conpany. |In addition, M. Waver and John
Maksel nmet with Barley Snyder attorneys. M. Mksel would | ater
becone the new CFO of the Conpany after Reis and Katz were fired.
M. Weaver retained Barley Snyder on both his own and the
Conpany’s behalf and paid the firms retainer fee with Conpany

f unds. M. Reis and M. Katz did not know about these
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di scussions, neetings or the retention of Barley Snyder as the
attorneys for M. Waver and the Conpany.

Barl ey Snyder never investigated the inpact upon the
Conpany of its actions on behalf of M. Waver. Furthernore,
because of the fiduciary duties M. Waver owed to the Conpany
and the other shareholders (Reis and Katz), Barley Snyder shoul d
have investigated the inpact of its actions on its client (the
Conpany) prior to acting at the direction of M. Waver.

Barl ey Snyder attorneys worked with M. Waver, his son
and others to escape the obligations of the Devel opnent
Agreenent, which had saved the Conpany from financial ruin, and
to conduct business in the manner previously perpetrated by M.
Weaver, which had caused the Conpany’s previous financial
difficulties. Barley Snyder’s representation of both M. Waver
and the Conpany was a conflict of interest because the personal
interests of M. Waver were detrinental to both the Conpany, and
Rei s and Kat z.

On April 11, 2003, acting on behalf of M. Waver and
t he Conpany, Barley Snyder attorney Shawn M Long, term nated the
Devel opnent Agreenment, fired M. Reis as Conpany CFO and soon
thereafter term nated key nenbers of the managenent team put in
pl ace by Reis and Katz. Mreover, on that sane day, Barley
Snyder threatened Reis and Katz with crimnal sanctions if they

entered the Conpany’ s prenm ses again.



By firing Reis and Katz, Barley Snyder placed the
Conmpany in violation of the Devel opnment Agreenent and jeopardized
the finances of its client (the Conpany). Credit extensions were
reviewed and altered to the detrinent of the Conpany. Moreover,

t he Conpany’s financing had to be renegoti at ed.

After the firing of Reis as CFO and the term nation of
of Reis and Katz as consultants, various consultants were hired
with the assistance and direction of Barley Snyder attorneys.

The new consultants took direction fromBarley Snyder. The new
consultants were paid | arge suns of noney with Conpany funds and
were unable to properly operate the Conpany. Moreover, other
enpl oyees who filled positions vacated by the term nations took
direction directly from Barl ey Snyder attorneys.

The Conpany suffered fromthe actions of M. Waver and
Barl ey Snyder. The anobunt of accounts payabl e by the Conpany
increased to over one mllion dollars. Funding advances were
obtained at |less than favorable interest rates. Deliveries could
not be nade because raw materials could not be purchased, and the
conputer systemwas conprom sed by staff termnations to the
point that the Conpany was unable to track its financi al
posi tion.

Moreover, M. Waver, with the advice and assi stance of
Barl ey Snyder, opened a new bank account, changed the address on

purchase orders fromthe outside inventory financing firmto the



address for the Conpany, and diverted tens of thousand of dollars
fromthe Conpany. All of these acts reduced the value of the
Conpany’s equity.

On April 24, 2003, Reis and Katz were notified that
Frank McSorley, fornmerly of Packaged Foods, was now in a top
managenent position at the Conpany. On April 30, 2003 Barl ey
Snyder commenced a | egal action in the Court of Comon Pl eas of
Lancaster County, Pennsylvania alleging that what coul d be deened
to be crimnal acts were commtted by Reis and Katz. The purpose
of the lawsuit was to harass Reis and Katz, cause theminjury and
force them out of the Conpany.

M. Waver owed fiduciary duties to Reis and Katz as
50% shar ehol ders of the Conpany, and Barley Snyder aided and
abetted the breach of M. Waver’s fiduciary duties. Barley
Snyder entered into its professional relationship with M.

Weaver, to the detrinent of the Conmpany, for the purpose of
acquiring large | egal fees.

On Decenber 15, 2003, Reis and Katz settled their
differences with M. Waver and returned their 50%interest in
the Conpany in return for the assignment to Reis and Katz of any
clains that the Conpany m ght have, or that Reis and Katz m ght
have as sharehol ders, against Barley Snyder. No specific clains
of either Reis, Katz or the Conpany agai nst Barl ey Snyder were

rel eased. However, specific clains against M. and Ms. Waver
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were released by Reis and Katz, including clainms for breach of
fiduciary duty, sharehol der oppression, and any other m sconduct
by the Wavers.

DI SCUSSI ON

Expert testinony is considered by the trier of fact
only if it is first determined that the testinony will assist the

trier of fact. Daubert, supra. Were the evidence sought to be

precluded is of a non-scientific nature, "the rel evant
reliability concerns will focus upon [an expert's] personal

knowl edge and experience." Roberson v. Gty of Philadel phia,

2001 U.S. Dist. LEXIS 2163, at *9-10 (E.D. Pa. 2001)( Shapiro,

S.J.), citing Kunho Tire Conpany, Ltd. v. Carm chael,

526 U.S. 137, 119 S.Ct. 1167, 143 L. Ed.2d 238 (1999).

A district court must exam ne the expert's concl usions
in order to determ ne whether they could reliably follow fromthe
facts known to the expert and the nmethodol ogy used. This
connection has been described as “a fit between the testinony
offered and the facts of the case.” Roberson, at *8. The Court
is to act as the gatekeeper and preclude the adm ssion of expert
opi nions which are not tied to the facts of the case. The
“gat ekeeping inquiry nust be tied to the facts of a particular

case." See Kumho Tire, 526 U S. at 149, 119 S.C. at 251,

143 L. Ed. 2d at 1175.
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Under Rule 703 of the Federal Rules of Evidence,
experts may rely on facts fromfirsthand know edge or
observation, information |earned at the hearing or trial, and
facts learned out of court. Rule 705 provides for the disclosure
of facts underlying the expert's opinion. See also Fed.R Cv.P.
26(a)(2)(B) and 26(e)(1) relating to disclosure in advance of
trial of the basis and reasons for an expert's opinion. It is an
abuse of discretion to admt expert testinony which is based on
assunptions | acking any factual foundation in the record.

Stecyk v. Bell Helicopter Textron, Inc., 295 F.3d 408, 414

(3d Cr. 2002); vciting _Elcock v. Kmart Corp., 233 F.3d 734, 756

n.13 (3d Gr. 2000).

The Third G rcuit has set forth a non-exhaustive |i st
of factors which should be | ooked at when the court inquires into
the reliability of proposed expert testinony. Those factors
i nclude: (1) whether a nethod consists of a testabl e hypothesis;
(2) whether the nethod has been subjected to peer review, (3) the
known or potential rate of error; (4) the existence and
mai nt enance of standards controlling the technique’ s operation;
(5) whether the nethod is generally accepted; (6) the
rel ati onship of the techni que to nmethods which have been
established to be reliable; (7) the qualifications of the expert
W tness testifying based upon the nethodol ogy; and (8) the non-

judicial uses to which the nethod has been put. Oddi v.
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Commonweal t h of Pennsyl vani a, Departnent of Transportation,

234 F.3d 136, 145 (3d Cir. 2000).
In Elcock, the Third G rcuit stated:

Kumho Tire nmakes clear that this list is non-

excl usive and that each factor need not be applied
in every case. As noted above, it also resolves

t he question whether these same factors should be
applied when testing the reliability of a non-
scientific nmethod:

Daubert' s gat ekeepi ng requirenent....nakes
certain that an expert, whether basing
testi mony upon professional studies or
personal experience, enploys in the courtroom
the sane level of intellectual rigor that
characterizes the practice of an expert in
the relevant field....The trial judge nust
have considerable |leeway in deciding in a
particul ar case how to go about determ ning
whet her particul ar expert testinony is
reliable. That is to say, a trial court
shoul d consider the specific factors
identified in Daubert where they are
reasonabl e neasures of the reliability of
expert testinony.

El cock, 233 F.3d at 746 citing Kunho Tire, 526 U S. at 152,

119 S.C. at 1176, 143 L.Ed.2d at 252.
Def endant’ s Daubert MNbtion

Def endant’ s Cont enti ons

Def endant contests the adm ssibility of the opinions of
plaintiffs’ liability expert Professor CGeoffrey C. Hazard, Jr.
Plaintiffs are offering Dr. Hazard as an expert in the field of
| egal ethics. Specifically, defendant contends that Professor
Hazard’ s report is based entirely on assunptions which are not

based on the factual record in this matter. Def endant further
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contends that it is inproper for an expert to assune all of the
facts necessary to reach his conclusions and then to opine on
such conclusions. Defendant relies on the Third Crcuit’s
decision in Stecyk for the proposition that an expert’s opinions
nmust be based on the factual record of the case. Stecyk, 295

F.3d at 414.

Def endant argues that to permt an opinion which is not
based on the factual record of a case constitutes an abuse of
judicial discretion. 1d. |In particular, defendant asserts that
it is inproper for M. Hazard to assunme that the interests of
E. Paul Weaver, |1l and Waver Nut Conpany were naterially
adverse and then to opine that, based on such material adversity,
def endant breached a "recogni zed standard of professional
conduct™ by concurrently representing two or nore parties in the

same nmatter whose interests are nmaterially adverse to each other.

Simlarly, defendant contends that it is inproper for
Prof essor Hazard to assunme that there was substantial evidence
t hat seeking i medi ate change of control by E. Paul Waver, 111
woul d be materially adverse to the interests of Waver Nut
Conmpany and, based on that assunption, opine that defendant could
not have represented Waver Nut Conpany under those
ci rcunst ances. Defendant asserts that it is further inproper for
Prof essor Hazard to assune that facts will be established by

evi dence that defendant assisted a client in conduct affecting a

- XV_



third party that involves fraud or other civil illegality and, on
the basis of that assunption, to opine that defendant failed to
conformto recogni zed standards of professional conduct by
assisting M. Waver in conduct violating his fiduciary

obligations to Weaver Nut, M. Reis, M. Katz and Summt.

I n addi ti on, defendant contends that Professor Hazard's
opi nion conpletely omts any discussion of the origin, nature and
extent of such alleged fiduciary obligations to those parti es.

Rat her, Professor Hazard's report refers repeatedly to

"recogni zed standards of professional conduct,” but he does not
di scrim nate between standards of conduct applicable to civil
liability and standards of conduct applicable to other natters
such as | awyer discipline, which standards are inapplicabl e under
t he Pennsyl vani a Rul es of Professional Conduct to establish civil
liability or to augnment substantive |egal duties of |awers.
Absent references to the standard to which civil liability could

concei vably apply to defendant, defendant argues that Professor

Hazard's opinion is neaningl ess.

Finally, defendant argues that Professor Hazard's
report is not signed, does not identify the data or other
i nformati on considered by himin form ng his opinion, does not
i ncl ude any exhi bits and does not disclose the expert's

conpensation to be paid for the study and testinony. Defendant
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contends that each of these itens is explicitly required by

Fed. R Giv.P. 26(a)(2)(B).

Plaintiffs' Contentions

Plaintiffs assert that they should not be precluded
fromoffering the testinony of Professor Hazard. Initially,
plaintiffs assert that they have provided Professor Hazard with a
list of docunents which defendant has produced in this case,
together with the deposition transcripts in this case and a

previ ous case between plaintiffs and the Wavers.

Next, plaintiffs contend that they have discl osed
Prof essor Hazard s billing rates and conpensation. Furthernore,
t hey have now provi ded a signed expert report. (The original

di scl osure was by e-nmail and did not contain his signature.)

Plaintiffs further contend that it is not inproper for
Prof essor Hazard to have assuned facts, because the assuned facts
are those which plaintiffs intend to prove at trial, and wl|
ultimately support Professor Hazard s conclusions. Plaintiffs
contend that defendant’s recourse regarding the testinony of
Prof essor Hazard is to highlight any percei ved weaknesses in
cross-examnation. Plaintiffs contend that all of Professor
Hazard’ s opi nions are based upon his review of the rel evant

docunents, information inparted to him by counsel and are al
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proper opinions under Daubert and its progeny.
For the following reasons | agree with plaintiffs.
Anal ysi s

Initially, | note that of the non-exhaustive eight

factors set forth by the Third Grcuit in Oddi, supra, only

factor seven, the qualifications of the expert witness testifying
are applicable to the proposed testinony of Professor Hazard.?®
Upon review of Professor Hazard s curriculumvitae, | conclude
that he is clearly qualified to express his opinions in this
case. These qualifications include that Professor Hazard is a
current and former professor at a nunber of top |aw schools such
as Yale University, the University of Chicago and the University
of California at Berkley. He has received nunerous professional
awar ds has aut hored over 20 books and over 100 articles, many of
whi ch deal with the topic of |legal ethics and professional

responsi bility.

Mor eover, based upon the questioning and testinony
during the hearing, it is clear that defendant has know edge of
his qualifications, are now in possession of a signed expert
report, know what docunents he reviewed and relied upon in com ng

to his opinions and have now been provided all of the exhibits in

5 I note that at the hearing on this notion defendant indicated that
it does not contest the qualifications of Professor Hazard. The other seven
Qddi  factors are not applicable because Professor Hazard s opinions and
concl usi ons do not involve scientific evidence or involve principles that are
anenabl e to net hodol ogi cal scrutiny.
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support of his conclusions. This |eave one | ast question,

whet her Professor Hazard's opinions “fit” the facts of this case.

It is clear that defendant disagrees w th Professor
Hazard’ s opi nions and concl usions. However, those opinions and
conclusions do “fit” the facts of plaintiffs’ contentions in this
case. It will be the court’s responsibility in this non-jury
case to ultimately find the facts and determ ne what weight to
gi ve Professor Hazard’ s opinions and concl usi ons based upon the

facts proven or not proven at trial.

Def endant is free to point out what it perceives as
deficiencies in Professor Hazard’ s trial testinony by way of
cross-exam nation of plaintiffs’ expert, direct exam nation of
defendant’ s expert and cl osing argunent. Defendant may object at
trial and nove to strike any opinions based upon hypotheti cal
assunptions not established in the record. However, at this
poi nt, Professor Hazard s opi nions and concl usions nmay assist the

trier of fact in making its determ nations. Daubert, supra.

Accordi ngly, based upon the foregoing, | deny
defendant’s notion to preclude the trial testinony of Professor

Ceof frey Hazard.
Plaintiffs' Daubert Mbtions

Plaintiffs attack the proposed expert testinony of

defendant’s liability expert w tness Thomas W ki nson, Jr.,
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Esquire, and defendant’ s danages expert w tness, David d usman,
CPA. Attorney WIlkinson is offered as an expert in the field of
legal ethics. M. Gdusman is offered as an expert in the field
of forensic accounting. Specifically, plaintiffs assert that the

testinmony of neither defense expert “fits” the facts of this

case.
Defendant’s Liability Expert
Plaintiffs attack the proposed testinony of defendant’s
| egal expert Thomas W/ ki nson, Jr., Esquire. 1In this regard,

plaintiffs contend that Attorney WIKkinson’s opinions are based
upon less than a full review of all the necessary docunents, on
self-serving affidavits and that there is no acknow edgnent of
the 50% stake which plaintiffs had in the conpany. Therefore,
plaintiffs contend that because of a conplete | ack of review of
the essential docunments in this case, the opinions of defendant’s

liability expert does not “fit” the facts of the case.

Def endant asserts that this liability expert was
retained to rebut the testinony of Professor Hazard and that
plaintiffs’ notion is sinply a “tit for tat” in response to the

Daubert notion filed by defendant.

Based upon ny Decenber 4, 2007 Order, defendant
contends that plaintiffs’ nmotion is untinmely. Defendant
acknow edges that a separate Non-Jury Trial Attachnment O der was
i ssued on March 28, 2008 which includes a new Daubert notion
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deadl i ne, but argues that the court’s formattachnment O der
shoul d be ignored and that the prior Decenber 4, 2007 O der
shoul d take precedence. For the follow ng reason, | agree with
defendant in part concerning plaintiffs liability expert Thomas

W | ki nson, Jr., Esquire.

For many of the sane reasons expressed above regardi ng
Prof essor Hazard, | agree with defendant that the proposed
testimony of Attorney WI kinson is adm ssi bl e under Daubert.

However, | disagree that plaintiffs’ nmotion is untinely.

Specifically, upon review of the curriculumvitae of
Attorney WIlkinson | conclude that he is clearly qualified to
express his opinions in the field of legal ethics. These
qualifications include that he is an attorney with over 27 years
experience. Moreover, he is the Chair of Cozen O Connor’s
Pr of essi onal Responsibility Commttee and the former chair of the
Pennsyl vani a Bar Associ ation Legal Ethics and Prof essional
Responsibility Commttee. Finally, Attorney WIKkinson has

publ i shed nunmerous articles on the subject of |egal ethics.

As with defendant’s notion regardi ng Professor Hazard,
it is abundantly clear that plaintiffs disagree with the
concl usions and opinions of this expert. Once again, that is an
appropriate ground for cross-exam nation and argunent, but is not

a proper attack under Daubert.
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While plaintiffs’ contention that Attorney WI ki nson
did not review all of the docunents is grounds for cross-
exam nation, it does not constitute a proper attack under
Daubert. Rather, whether his opinions and conclusions are
supported by the facts of the case goes to the weight the court
may give to his opinions and conclusions. Plaintiffs are free to
argue that they should be given |imted or no wei ght based upon

the facts presented at trial.

Accordingly, for all the foregoing reasons, and because
| find that Attorney WIkinson’s opinions do “fit” the facts of
this case, | deny plaintiffs’ Daubert notion to bar the expert

testimony of Attorney W1 kinson.

Def endant’ s Danmnges Expert

Regar di ng defendant’s danages expert David G usnan,
CPA, plaintiffs contend that he does not acknow edge or analyze
the financial problens of Weaver Nut Conpany caused by Pau
Weaver which necessitated plaintiffs becom ng involved with the
busi ness. Moreover, plaintiffs assert that he sinply relies on
tax returns and financial statenments for his conclusions and that
such observations do not require expert testinony because it is
not hing nore than rote recitation of nunbers on a form or

stat enent.

Def endant contends that an analysis of the condition of
Weaver Nut Conpany prior to plaintiffs’ involvenent in the

-XXii -



conpany’s operations is irrelevant to the conclusions provided by
M. dusman. Specifically, defendant argues that M. d usman was
retained to render opinions regarding the financial condition of
Weaver Nut Conpany after the termnation of plaintiffs.

Def endant asserts that the issue is whether the Conpany was
better off after plaintiffs were term nated. Defendant clains
that M. dusman’s opinions are relevant to the issue of whether

plaintiffs actually sustai ned damages.

For the nost part, my analysis of the testinony of M.
G usman is identical to that of Attorney Waver. |In other words
| agree with defendant that the proposed danages testinony of
David G usman, CPA is adm ssible under Daubert and di sagree that

plaintiffs’ nmotion is untinely.

Upon reviewing M. G usman’s curriculumyvitae
concl ude that he possesses the necessary qualifications to
express his opinions in the field of forensic accounting. These
qual i fications include over 35 years experience. He has authored
or presented over 75 articles and presentations and has
previously testified in over 20 cases in both state and federal
court. Plaintiffs disagreenent with the concl usions and opi ni ons
of M. Gusman is also appropriate for cross-exam nation and

argunment, but is not a proper Daubert attack.

More specifically, regarding M. dusman, his testinony

at the hearing in this matter conclusively reveals that he wll
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provide nore than the “rote recitation of nunbers on a formor
statenent” as alleged by plaintiffs. He specifically analyzed
the financial health of Waver Nut Conpany fromthe tinme
plaintiffs were involved in managi ng the conpany and thereafter.
The anal ysis was consistent with how nenbers of his field anal yze

such infornmation

M. dusman specifically opined that the conmpany has
done better financially since plaintiffs left the conpany than
during plaintiffs’ tenure with the conpany. However, the fact
that plaintiffs do not agree with M. G usman’s opini ons and
concl usions regarding his analysis of the financial health of
Weaver Nut Conpany, does not lead to the conclusion that his
testinmony is not a “fit” with the facts of the case or that his
testimony will not be helpful to the court at the trial of this

matter.

CONCLUSI ON

For all the forgoing reasons, and after wei ghing al
the factors set forth by the United States Court of Appeals for

the Third Crcuit in Oddi, supra, | deny both defendant’s Motion

to Preclude Plaintiffs’ Experts or, in the Alternative, to Extend
Deadl ines and Plaintiffs’ Daubert Mtion to Bar the Expert
Testinmony of David d usman CPA and Thomas W/ ki nson, Jr., Esquire
to the Extent That Their Opinions Do Not ‘Fit’ the Facts of the

Case.
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