I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GARY ANTHONY, ; ClVIL ACTI ON
ON BEHALF OF HI MSELF AND :
OTHERS SI M LARLY SI TUATED,

Pl ai ntiffs,
v. : NO. 06- CV- 4419

CABOT CORPCORATI ON

| NDI VI DUALLY AND AS SUCCESSCR I N

| NTEREST TO CaBOT BERYLCO, | NC.,
KAWECKI BERYLCO | NDUSTRI ES, | NC.
AND THE BERYLLI UM CORPORATION C/ O
C. T. CORPORATION SYSTEMS, ET AL.,

Def endant s.

HENRY S. PERKI N
UNI TED STATES MAG STRATE JUDGE

VEMORANDUM

Presently before the Court is the Mtion of
Def endant Cabot Corporation (“Cabot”) to determ ne the
sufficiency of the responses by Plaintiff Gary Anthony
(“Plaintiff”) to Requests for Adm ssions under Rule
36(a)(6).! Cabot’s Motion is GRANTED | N PART and DENI ED I N
PART. | have determned that Plaintiff’s responses are
insufficient, and Plaintiff may amend its responses or

suffer deened adm ssions as nore fully explai ned herein.

! This matter cones to ne pursuant to Judge Janmes Knoll Gardner’s
Standi ng Order No. 2.



APPLI CABLE LAW

Pursuant to Federal Rule of G vil Procedure 36, a
party may serve Requests for Adm ssions upon an opposing
party. “The purpose of Requests for Adm ssion is to expedite
the trial by establishing certain material facts as true,

t hus reduci ng the nunber of issues for trial.” Guinan v.

A.l. duPont Hosp. for Children, No. 08-228, 2008 W. 938874,

at *1 (E.D. Pa. Apr. 7, 2008) (citation omtted). A Request
“should be in sinple and concise terns in order that it can
be denied or admtted with an absol ute m ni num of

explanation or qualification.” United Coal Cos. v. Powell

Constr. Co., 839 F.2d 958, 968 (3d Cir. 1988). The

requesting party “may not present... a broad and non-

specific Request for Adm ssions of facts.” MCarthy v.

Dar man, No. 07-CV-3968, 2008 W. 2468694, at *2 (E.D. Pa.

June 17, 2008) (citing In Re Bell Atlantic Corp. Sec.

Litig., 1996 W. 47970, at *1 (E.D. Pa. Feb. 2, 1996)). The
requesting party may object to a Request for Adm ssion by
stating its objection.? Fed R Cv. P. 36(a)(5).

Once a party has answered a Request, the
requesting party may seek a judicial determ nation of the
sufficiency of the answers. Qi nan, 2008 W. 938874 at *1

(citing United States v. Lorenzo, No. 89-6933, 1990 W

21n this case, Plaintiff nade no objections to Cabot’s Requests for
Adm ssi on.



83388, at *1 (E.D. Pa. June 14, 1990)). In evaluating the
sufficiency of the answers, the court should consider: (1)
whet her the denial fairly neets the substance of the
Request; (2) whether good faith requires that the denial be
qgualified; and (3) whether any “qualification” which has
been supplied is a good faith qualification. |d.

“Answers that appear to be non-specific, evasive,
anbi guous, or that appear to go to the accuracy of the
request ed adm ssions rather than the ‘essential truth’
contained therein are inpermssible and nust be anended.”

Id. (citing Caruso v. Coleman Co., No. 93-CV-6733, 1995 W

347003, at *3 (E.D. Pa. June 7, 1995)). Courts “should not
all ow the responding party to make hair-splitting
distinctions that frustrate the purpose of the Request.”
Lorenzo, 1990 W. 83388, at *1 (citations omtted).

Qual ifications, however, are generally permtted if the
statenent, al though containing some truth, conveys
unwarranted and unfair inferences, when placed out of
context of the whole truth. MCarthy, 2008 W. 2468694, at *4
(citations omtted).

I'1. DI SCUSS|I ON

Cabot seeks a determnation that Plaintiff’s
responses to Cabot’s Requests for Adm ssions are

insufficient. First, Cabot asks the Court to determ ne that



Request Nos. 1 and 2 are deened admitted, alleging that
Plaintiff failed to respond to the substance of the
Requests. Second, Cabot requests that Request Nos. 3, 16,
17, 18, 19, 21, 22, 23, and 32 be deened admtted, all eging
that Plaintiff’s denials contain qualifications that inply
total adm ssions.
A. Request Nos. 1 and 2.
Cabot’ s Request No. 1 sought information regarding
the characteristics of persons in the proposed plaintiff
cl ass. The Request listed 34 characteristics and asked for a
separate response to each sub-part.® Plaintiff responded
Wi th one response:
Deni ed as stated. The proposed class is defined by
the followi ng affirmative, inclusive
characteristics or features, and is not defined by
way of any “negative” or “excluding”’
characteristics, except those that may logically
flow fromthe class definition requirenents:
All current and fornmer enpl oyees of the U S
Gauge facility who have been exposed to one
or nore of the Defendants’ beryllium
contai ning products for a period of at |east
one (1) nonth while enployed at the U. S
Gauge facility.

Mot. to Determne Suff. of Pl.’s Resp., Ex. 2, p. 4.

% Exanpl es of the characteristics include, i.e., “persons who are being
nedi cally nonitored for sone form of cancer; persons who have been

di agnosed with interstitial |ung di sease; persons who visited prior to
Sept enber 2004 the Berylliumdinic in Reading, Pennsylvania fornerly
operated by the Pennsyl vania Departnent of Health...” Mdt. to Determ ne
Suff. of Pl.”s Resp., Ex. 2, p. 3.



A denial shall fairly neet the substance of the

requested Adm ssion. United Coal Cos., 839 F.2d at 967;

Lorenzo, 1990 WL 83388, at *1. Plaintiff’s response,
defining the class with “affirmative, inclusive

characteristics,” did not fairly nmeet the substance of the
Requests, the purpose of which was to obtain information
about the 34 characteristics of persons in the proposed
class, listed in each sub-part.

If Plaintiff considered the Request inproper, he
had an opportunity to object. Plaintiff did not object,
choosing instead to generally deny the Request. The
opportunity for Plaintiff to object to this Request has
expired, but we will give Plaintiff an opportunity to amend
his answer and respond in a manner that fairly neets the
substance of each subpart of Request No. 1. Cabot’s Request
i nvol ves rel evant class certification issues in this case
and we conclude that Plaintiff must anmend Response No. 1 or
suffer a deened adm ssion.

Cabot’ s Request No. 2 sought an adm ssion that
“I[clhronic Berylliumdisease is an inmunol ogi cal disease.”
Plaintiff responded:

Deni ed as stated. Chronic berylliumdisease is a

granul omat ous | ung di sease. It is diagnosed in

per sons who denonstrate beryllium sensitization

and when i nflanmati on appears in target organs,
especially the lungs. This inflammtion can
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mani f est as granul omas or nononuclear Interstitial
infiltrates.

Mt. to Determne Suff. of Pl.’s Resp., Ex. 2, p. 4. Cabot
contends that Plaintiff’s denial and qualification is non-
responsive, as it does not address the relationship between
chronic berylliumdisease (“CBD’) and the inmmune system

agr ee.

Plaintiff argues that the statenent contai ned
within the Request is only partially correct, and conveys
unwarranted and unfair inferences when placed out of
context. Resp. to Def.’s Mot., p. 6. Plaintiff should have
either objected to the Request or presented a good faith
qualification; instead, he denied the Request and avoi ded
addressi ng the connecti on between CBD and the inmune system
Plaintiff did not object to the Request on the basis that it
is either an overly-broad statenent of a conplex nedica
topic that requires explanation through expert testinony, or
a controversial issue that presents a genuine issue for

trial. See Guinan, 2008 W. 938874, at *4; Caruso, 1995 W

347003, at *4. Instead, Plaintiff nerely denied the Request,
and attenpted to evade its substance, which is the
rel ati onship between CBD and the i mmune system

Plaintiff’s response is particularly problematic,

as denonstrated by the declaration of Craig S. dazer, MD.,



whi ch indicates an essential truth to the Adm ssion.*

Qui nan, 2008 WL 938874, at *1. A qualification by Plaintiff
directing Cabot to Dr. dazer’s statenent woul d have been a
good faith qualification of the issue; however, Plaintiff’s
confusing choice to respond with conplex nedical term nol ogy
does not denonstrate a good faith effort to respond to this
Request. If Plaintiff felt that the statenment contained
unwarranted and unfair inferences against Plaintiff, he
shoul d have qualified and clarified the partial truth, and
objected to the unfair inference.

The tine to object has expired, but I wll give
Plaintiff an opportunity to clarify his responses. Response
No. 2 shall be anended in accordance with ny order or, in
t he absence of such anmendnent, be deenmed adm tted.

B. Request Nos. 3, 16-19, 21-23, and 32.

The Court, based upon Dr. d azer’s decl aration,
understands that: If an individual is exposed to beryllium
he or she can devel op an i mmunol ogi cal response call ed
“sensitization to beryllium” An individual who is

sensitized to berylliummay progress to CBD when

“*Dr. azer wites: “CBDis a nulti-systemdisorder...” Mt. to
Determine Suff. of Pl.’s Resp., Ex. 3, p. 3. “The pathogenesis [to CBD|
begins with the devel opnent of a specific i mune response to
beryllium..” 1d. “Sensitization to beryllium[the first step toward
CBD] can be detected via an inmmunologic test...” 1d.
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i nfl ammati on appears in a target organ. Mot. to Deterni ne
Suff. of Pl.”s Resp., Ex. 3, p. 3.

Wth this understanding, it is unclear as to why
Plaintiff denied Request Nos. 3, 19, 21, and 23.°
Plaintiff’s denials are “hair-splitting distinctions” that
frustrate the purpose of the Request. Lorenzo, 1990 W
83388, at *1. Request Nos. 3, 19, 21, and 23 are
straightforward and do not convey unfair inferences out of
context. Furthernore, in the context of Dr. d azer’s
testimony, the Adm ssions are essentially true. If Plaintiff
still believes that the subject Requests should be deni ed,
he is granted an additional chance to nmake sinpler and nore
accurate qualifications. Therefore, Plaintiff’s responses to
Request Nos. 3, 19, 21, and 23 shall be anmended or deened
adm tted.

I n Request Nos. 16 and 17 particularly,

Plaintiff’s responses go to the accuracy of the |anguage,

5 Request No. 3 reads: “[CBD] results froman imrunol ogi ¢ response
to beryllium” Plaintiff responded, “Denied as stated. See response to
No. 2, herein. By way of further response, [CBD] results from breathing
in beryllium Berylliumsensitization is an abnormal i mune response to
beryllium” Mt. to Determine Suff. of Pl.’s Resp., Ex. 2, p. 4.

Request No. 19 reads: “One nust be sensitized to berylliumto
develop [CBD].” Plaintiff responded, “Denied. See responses to Nos. 2-5,
16, herein.” |Id. at 7.

Request No. 21 reads: “Sensitization to berylliumis a precursor
to the devel opnent of [CBD].” Plaintiff responded, “Denied. See
responses to Nos. 17-19, herein.” 1d.

Request No. 23 reads: “Sensitization to berylliumnecessarily
precedes the devel opnent of chronic berylliumdisease.” Plaintiff
responded, “Denied. See responses to Nos. 17-19, herein.” ld. at 8.



and the particular words used, rather than the essenti al
truth of the scientific statenment contained wthin the
Request . ® Gui nan, 2008 W. 938874, at *1. Again, Plaintiff
had the opportunity to object to the characterizations used
and did not. Plaintiff shall anmend his response to Request
Nos. 16 and 17, focusing |less on semantics and alternatively
basing his answer on the essential truth of the scientific
statenent contained within the Request.’” In the absence of
such an amendnent, Plaintiff will suffer deemed adm ssions
for Request Nos. 16 and 17.

Lastly, Plaintiff’s responses to Request Nos. 18,
22, and 32 also contain “hair-splitting distinctions” and
bad faith qualifications that, in light of Dr. dazer’s

testinmony, avoid the essential truth of the statenments

6 Request No. 16 reads, “Plaintiff contends that the BeLPT can be
used to establish a person’s sensitization to beryllium” Plaintiff
responded, “Denied as stated... see paragraph 7 of the Decl aration of
Craig S. Gazer, MD.” Mot. to Deternine Suff. of Pl.”s Resp., Ex. 2, p.
6-7. Dr. Gazer's affidavit states, “Sensitization to berylliumcan be
detected via an immunol ogi c test known as [BelLPT].” 1d. at Ex. 3, p. 3.
| amunsure why Plaintiff denied an Admi ssion that seens essentially
true. If Plaintiff’s issue with the statement was the phrase, “Plaintiff
contends,” then Plaintiff had an opportunity to object to the statenent.

Request No. 17 reads, “Only sensitized persons can develop [CBD ."
Plaintiff responded, “Denied. See responses to Nos. 2-5, 16, herein.”
Id. at Ex. 2, p. 7. The Court’s understanding is that sensitization to
berylliumis, indeed, the first step to CBD. 1d. at Ex. 3, p. 3. If
Plaintiff wished to clarify the term“sensitized persons,” he nay
present a good faith qualification. He nust, however, amend his current
qualification to be nore succinct.

"Plaintiff responds “[d]enied as stated” throughout his responses to
the Requests for Admi ssion. Plaintiff’s inclusion of the words “as
stated” makes it especially clear to the Court that Plaintiff is
objecting to the characterization and | anguage i n the Requests.



t herein.® The purpose of Requests for Admissions is to
clarify the issues and expedite the trial. Guinan, 2008 W
938874, at *1. Therefore, Plaintiff nust amend its responses
with good faith, straightforward qualifications. Plaintiff’s
responses to Request Nos. 18, 22, and 32 shall be anended by
Plaintiff or deened adm tted.

C. Admtting or Amendi ng.

The Court has the discretion whether to permt

anmendnent of a response to Requests for Adm ssion or deem
t he Request adm tted. Cabot contends that the Court should

deem t he Requests admitted, citing Kelvin Cryosystens, |nc.

v. Lightnin, No. 03-CVv-00881, 2004 W. 2601121 (E.D. Pa. Nov.

16, 2004). In Kelvin, the Court deened Requests for

Adm ssion admtted because Plaintiff failed to respond to

8 Request No. 18 reads, “Sensitization to berylliumis not itself a
di sease and has no synptons.” Plaintiff responded, “Denied. See
responses to Nos. 2-5, 16, herein.” Mdt. to Determne Suff. of Pl.’s
Resp., Ex. 2, p. 7. Dr. dazer’s Supplenental Declaration states,
“Peopl e detected in nmonitoring programs will frequently have earlier

di sease nore anenable to treatnent or berylliumsensitivity that has not
yet progressed to CBD.” 1d. at Ex. 4, p. 5. The Court reads Dr. d azer’s
differentiation of berylliumsensitivity fromearlier disease as a
statenment that berylliumsensitivity is not a disease.

Request No. 22 reads, “Not all persons sensitized to beryllium
develop [CBD].” Plaintiff responded, “Denied. See responses to Nos. 17-
19, herein.” 1d. at Ex. 2, p. 8. Dr. dazer states, “Sensitized
i ndividuals progress to CBD at a rate of about 8% per year...” 1d. at
Ex. 4, p. 6. This statenent seens essentially true. Furthernore, a good
faith qualification by Plaintiff would be citing this statenment by Dr.
d azer, rather than citing to seven previous answers and four paragraphs
of Dr. dazer's affidavit.

Request No. 32 reads, “Only respirable particles of beryllium
create a risk of [CBD].” Plaintiff responded, “Denied as stated. It is
admtted only that one nust breathe in berylliumin order to be at risk
of developing [CBD].” Id. at Ex. 2, p. 9. The Court reads the response
as a “hair-splitting distinction.”

10



two sets of Requests for Adm ssions. 2004 W. 2601121, at *2-
3. Here, Plaintiff’s insufficient responses do not rise to
the level of a conplete failure to respond; quite the
reverse, Plaintiff did respond — albeit with many
qgualifications that avoi ded the essential truths contained
wi thin the Requests or the substance of the Requests.
Therefore, Plaintiff deserves an opportunity to amend his

answers. See @i nan, 2008 W. 938874, at *1; Caruso, 1995 WL

347003, at *3; Phil adel phia Gear Corp. v. Techniweld, Inc.,

No. 90-5671, 1992 W. 99622, at *2-3 (E.D. Pa. My 1, 1992):

United States v. Nicolet, Inc., No. 85-3060, 1989 W. 51734,

at *2 (E.D. Pa. May 12, 1989).

An Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GARY ANTHONY, ; ClVIL ACTI ON
ON BEHALF OF HI MSELF AND :
OTHERS SI M LARLY SI TUATED,

Pl ai ntiffs,
v. : NO. 06- CV- 4419

CABOT CORPCORATI ON

| NDI VI DUALLY AND AS SUCCESSCR I N

| NTEREST TO CaBOT BERYLCO, | NC.,
KAWECKI BERYLCO | NDUSTRI ES, | NC.
AND THE BERYLLI UM CORPORATION C/ O
C. T. CORPORATION SYSTEMS, ET AL.,

Def endant s.

ORDER

AND NOW this 3% day of July, 2008, upon
consi deration of the Mdtion of Defendant Cabot Corporation,
under Rule 36(a)(6), to determine the sufficiency of
Plaintiff’s responses to Requests for Adm ssion Nos. 1-3,
16-19, 21-23, and 32; and after consideration of the
Plaintiff’s response;

It is hereby ORDERED t hat Defendant’s notion is
GRANTED I N PART AND DENI ED I N PART as fol |l ows:

The notion is GRANTED with regard to the
determnation that Plaintiff’s response to Requests for

Adm ssion Nos. 1-3, 16-19, 21-23, and 32 are insufficient.

12



The notion is DENNED with regard to a deened
adm ssion to Requests for Adm ssion Nos. 1-3, 16-19, 21-23,

and 32.
Plaintiff may anend his responses in accordance

with this Menorandum and Order by providing sufficient
responses within fifteen (15) days of the date of this
order. Should Plaintiff fail to amend his responses wthin
this time period, the Requests which are the subject of this

Mbtion shall be deemed adnmitted.
BY THE COURT:

[s/ Henry S. Perkin
HENRY S. PERKI N
UNI TED STATES MAG STRATE JUDGE
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