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This case arises froma dispute between a securities
trading firm Susquehanna International Goup, LLP (“SIG), and
two of its forner enployees, Cal Fishkin and I gor Chernonrzav.

Fi shkin and Chernonrzav left SIG and formed a joint
venture called TABFG LLC (“TABFG') in partnership wi th another
conpany, NT Prop. Trading, LLC (“NT Prop”).! Fishkin and
Chernonzav began this action by seeking a declaratory judgnent to
declare invalid the covenants not to conpete that were part of
their enploynent contracts with SIG SIG in response, filed a
count ercl ai m agai nst Fi shkin and Chernonzav for breach of the
covenants and for tortious interference, conspiracy,

m sappropriation, and conversion. These latter clains were based

! Fi shkin, Chernonzav, and TABFG are represented by the
sanme counsel and will be referred to where appropriate as the
“Fishkin parties.”



on the allegation that Fishkin and Chernonzav had used SIG s
proprietary trading formula, called either the “Dow Fair Val ue
formula” or “SIGs Dow Fair Value formula,” in their conpeting
joint venture. SIG also inpleaded TABFG and NT Prop as third-
party defendants to all clains except those for breach of
contract.

The Court held a bench trial fromApril 23 to April 26
2007, on SIG s counterclains agai nst Fishkin, Chernonzav, TABFG
and NT Prop. This Menorandum and Order constitutes the judgnent
of the Court.

The Court finds for the counterclai mdefendants on
SIGs clains for m sappropriation of trade secrets, conversion,
and civil conspiracy because the Court finds that SIG has failed
to meet its burden of proving the existence of a protected trade
secret. The Court finds in favor of defendants Fi shkin,
Cher nonzav, and TABFG but agai nst defendant NT Prop, on SIG s
clainms for tortious interference with contract. Because SIG
cannot establish its actual damages from NT Prop’s tortious
interference, the Court awards SI G only nom nal damages on this
claim The Court declines to award punitive damages on this

claim



Procedural History

This suit began with a conplaint filed in the Court of
Common Pl eas of Mntgonery County, Pennsylvania by Fi shkin,
Chernonzav, and a third enployee of SIG Francis W sni ewski,
against SIG?2? The suit sought declaratory and injunctive reli ef
to invalidate restrictive covenants not to conpete in Fishkin,
Chernonzav, and W sni ewski’s enploynent contracts wwth SIG The
suit also alleged that the plaintiffs had been fraudul ently
i nduced to enter those contracts.

SI G answered the conplaint by filing a counterclaim
agai nst Fi shkin and Chernonrzav, but not Wsniewski, for breach of
their enploynment contracts, m sappropriation of trade secrets,
conversion, tortious interference with contract, and civil
conspiracy. SIG also brought clains for m sappropriation of
trade secrets, conversion, tortious interference with contract,
and civil conspiracy against third-party defendants TABFG NT
Prop, and Richard Pfeil, who was one of the principals of NT
Pr op.

NT Prop and R chard Pfeil then renoved the case to this
Court. SIGfiled a notion for a prelimnary injunction, seeking

to enjoin Fishkin and Chernonzav from conpeting with SIGin

2 The conpl ai nt named as defendants both Susquehanna
I nternational G oup, LLP and Susquehanna Partners, G P. As
stated in this Court’s prior Menorandum and Order of May 31,
2006, Susquehanna International G oup, LLP and Susquehanna
Partners, G P. are the sane entity. [d. at 1 n.2.
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violation of the restrictive covenants in their enpl oynent
agreenents. After a hearing, the Honorable Janes McGrr Kelly

i ssued a Menorandum and Order on Septenber 16, 2003, granting
SIGs request for prelimnary relief and enjoining Fishkin and
Chernonzav fromviolating the covenants not to conpete. The case
was subsequently transferred to this Judge on March 16, 2005.

In a Menorandum and Order dated May 2, 2005, the Court
grant ed defendant Richard Pfeil’s notion to dismss all clains
against him In a subsequent Menorandum and Order dated May 31,
2006, the Court granted SIG partial sunmmary judgnment, nmaking
per manent the previously-granted prelimnary injunctive relief
enforcing the restrictive covenants agai nst Fi shkin and
Cher nonzav and di sm ssing Fishkin and Chernonzav’s clains for
fraudul ent inducenent against SIG On February 12, 2007, the
Court issued a Menorandum and Order denying the parties’ cross-
nmotions for summary judgnent on SIGs clains. On March 19, 2007,
the Court denied a notion in |imne by counter-claimdefendants
Fi shki n, Chernonzav and TABFGto |imt the danages avail able to
SIGon its counterclaimfor m sappropriation of trade secrets.

The parties having waived their rights to a jury
trial,® the Court held a bench trial fromApril 23 to April 26,
2007, on the remaining clains in this case. The clains tried to

the Court were SIG s counterclains for:

s 4/ 23/ 07 Trial Tr. at 4.
4



1) M sappropriation of Trade Secrets agai nst Fishkin,
Cher nonzav, TABFG and NT Prop (Count Il of the Anended
Counterclaim;

2) Conver si on agai nst Fi shkin, Chernonzav, TABFG and NT
Prop (Count Il of the Anmended Counterclain;

3) Tortious Interference with Contract agai nst Fishkin,
Chernonzav, TABFG and NT Prop (Count 1V of the
Amended Counterclaim; and

4) G vil Conspiracy against Fishkin, Chernonzav, TABFG
and NT Prop (Count V of the Amended Counterclaim.*

SI G seeks punitive as well as conpensatory damages for these

cl ai ms.

4 Al though SIG s breach of contract claimagainst Fishkin
and Chernonrzav (Count | of the Amended Counterclaim is also
before the Court, SIG does not include a proposed finding on that
claimin its Proposed Findings of Fact and Concl usi ons of Law,
and the Court therefore wll not address it. The Court
previously ruled that SIG could recover only nom nal danages on
this claimbecause it could not establish the profits it |ost as
a result of Fishkin and Chernonzav’s breach. Menorandum and
Order of February 12, 2007.



1. Findings of Fact?®

A. Gener al Backgr ound

(1) Futures Contracts

1. A future is a type of derivative. A derivative is
a security whose value is based upon, or derived from another
underlying security or other asset. A future is a contract to
buy or sell a particular coommodity at a specific price at a
specific time in the future. The commodity at issue may be an
agricultural product, |ike wheat or orange juice, or it may be a
basket of stocks. The date a future conmes due is called its
expiration date. 4/24/07 p.m Tr. at 17-18.

2. The relevant futures in this case are futures in
t he Dow Jones Industrial Average (referred to as “Dow Futures”)
and in the Standard & Poor’s (“S&P’ s”) 500 Index (referred to as
“S&P Futures” or “SPU or “SPU Futures”). These futures are,
respectively, contracts to buy or sell the underlying stocks in
t he Dow Jones Industrial Average or the S& 500 |Index at a
specific price on a specific expiration date. 4/24/07 p.m Tr.

at 17-109.

> During the bench trial in this matter, the Court
reserved rulings on the parties’ objections to deposition
designations. To the extent that the Court relies inits
findings of fact on deposition designations to which there are
unresol ved obj ections, the Court has rul ed upon those objections
bel ow. Any objections to deposition designations that the Court
does not otherw se specifically address bel ow are deni ed as noot
because the testinony they concern did not forma basis for the
Court’s findings.



3. Because Dow Futures and S&P Futures involve
baskets of stocks, rather than physical comvobdities, no actual
exchange takes place on the expiration date. Instead, the
expiration date for index futures |like these is a clearing
transaction in which the exchange fixes a price to settle al
out standing contracts and profit and | oss are transferred.

4/ 24/ 07 p.m Tr. at 41-43.

4. Futures contracts are not valued in dollars, but
rather in points. The transactions at issue in this case
involved two different types of Dow Futures and two different
types of S&P Futures, each with a different point valuation. The
trading in Dow Futures involved trades in both “Dow Bi g° and * Dow
Mni,” and the trades in S& Futures involved trades in both “SPU
Big” and “SPU Mni.” A point in a “Dow Big” contract was worth
$10 and a point in a “Dow Mni” contract was worth $5. A point
ina “SPU Big” contract was worth $250 and a point in a “SPU
Mni” contract was worth $50. For purposes of conparing trades
in Dow Futures to trades in S& Futures, trades in Dow M nis can
be converted into their equivalent in Dow Bigs by dividing by
two, and trades in SPU Bigs can be converted into SPU M nis by
mul tiplying by five. 4/24/07 a.m Tr. at 13; 4/25/07 p.m Tr. at

12.



(2) Trading in Futures

5. Traders |ike SI G and TABFG seek to nake noney by
profiting frommspricing in the value of a security, a
difference in the current price for a security and the price at
whi ch the trader believes it should be trading. Traders can make
nmoney whether a security is underpriced or overpriced. |If a
trader believes a security is underpriced, it can buy the
security and wait for the price to rise before selling. This is
referred to as taking a “long” position or “going long.” |If a
trader believes a security is overpriced, it can sell that
security and wait for the price to fall before buying it back.
This is referred to as a “short” position or “selling short.”
4/ 24/ 07 p.m Tr. at 20-21, 23-24.

6. “Edge” is atermof art that refers to the
di fference between the price at which a securities contract was
purchased and the price that a trader thinks it is worth. *“Edge”
can be positive (profit) or negative (loss). Traders |ook for
positive edge on every trade. 4/24/07 a.m Tr. at 90; 4/24/07

p.m Tr. at 21; 4/25/07 a.m Tr. at 35-36.

7. Futures are traded on exchanges. These may be
physi cal |ocations, |ike the Chicago Board of Trade, where
traders buy and sell in person, or they may be el ectronic, where

traders buy and sell over the conputer.



(3) The Dow Pit at the Chicago Board of Trade

8. The trading at issue in this case took place at
t he Chi cago Board of Trade in the Dow Futures “pit.” The pit is
oct agon-shaped and about the size of a basketball court. Traders
and brokers stand in the pit, about a foot or a foot and half
apart, to trade Dow Futures. During the relevant tinme, from 100
to 150 people traded in the Dow Futures pit each tradi ng day.

4/ 24/ 07 a.m Tr. at 69.

9. Trading in the Dow Futures pit is done by “open
outcry,” which nmeans that bidding and offering are done orally.
As a broker conmes into the pit with an order to buy or sell Dow
Futures, the brokers in the pit wll call out prices. The trader
who responds first with the best price gets the contract. The
conpetition anong traders is not only for the best price, but for
the fastest best price. 4/24/07 a.m Tr. at 89; 4/24/07 p. m
Tr. at 55-56.

10. Next to the Dow Futures pit, there is an
electronic wall board. This wall board shows fi nanci al
information that may be useful to traders in the Dow Futures pit
and ot her neighboring pits. The financial information on the
wal | board included the current cash val ue of the underlying
stocks in the S&P 500 I ndex (also called the “SPU Cash”) and the
Dow Jones I ndustrial Average (also called the “Dow Cash”), as

well as the ratio of the cash values of the two indexes (the



ratio of the Dow Cash to the SPU Cash). The wall board al so
showed the prices of the individual stocks in the Dow. 4/24/07
a.m Tr. at 69-70; 4/24/07 p.m Tr. at 6.

11. O the approximtely 100 to 150 people who traded
Dow Futures in the pit at the relevant tinme, approximtely 15 to
30 were brokers who executed trades on behal f of custoners,
rather than for their own account. O the renmmi nder who traded
on their own account, the |argest nunber, approxinmately 50 to 100
traders were “scal pers,” who essentially sought to make noney by
profiting in the daily fluctuation in the price of the Dow Future
by “buying I ow and selling high.” Another 40 traders, including
those working for SIG used various strategies to trade Dow
Futures on their own accounts. 4/24/07 a.m Tr. at 62-63;

4/ 24/ 07 p.m Tr. at 53.

12. Sonme of the approximately 40 traders who used
various strategies to trade on their own accounts were index
arbitragers, who seek to nake noney from any m spricing between
the value of the Dow Future and the val ue of the underlying
stocks in the Dow. Qhers traded on technical analysis or
charts, using market and financial history to predict trades.

O hers traded on order flow or nmomentum seeking to profit by
predi cting when a |arge volune of orders wll be nade. A snall

nunmber of 8 to 10 traders, discussed nore fully below, traded
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using a Dow Fair Value strategy simlar to, or identical to, that

used by SIG 4/24/07 a.m Tr. at 62-63; 4/24/07 p.m Tr. at 53.

(4) Hedging Trades

13. A hedging trade is a transaction taken to m nim ze
ri sk. Hedging reduces risk by pairing transactions in two
different securities whose prices tend to rise or fall together.
For exanple, assum ng the prices of Product A and Product B tend
to nmove in the sane direction, if one has bought Product A,
hoping it will rise in price, one can hedge that position by
selling Product B, so that if, contrary to expectation, the price
of Product A falls, then (because Product A and B nove in the
sane direction) the price of Product B should also fall and one
can profit fromthe hedging sale one made in Product B. Thus,
when a trade is hedged, a trader has captured whatever “edge” or
expected profit he had in his original transaction and has
insulated hinself fromthe possibility of losing noney if the
mar ket as a whol e noves unexpectedly. 4/24/07 p.m Tr. at 21-24;
4/25/07 a.m Tr. at 68-69.

14. Trades in Dow Futures can be hedged with a variety
of other products that tend to trade in the sane direction.

These include other S&P Futures, other Dow options, and baskets
of the underlying stocks in the Dow I ndex. 4/24/07 a.m Tr. at

92.

11



(5) Valuing Futures - Banking Fair Val ue

15. The value of a index future, like the Dow Futures
and S&P Futures, is neasured by a concept called “banking fair
value.” Banking fair value represents the expected val ue of an
i ndex future as a function of the underlying cash val ue of the
index on which it is based. 4/23/07 Tr. at 79.

16. Because an index future represents a contract to
purchase the stocks that nake up the index, the cal cul ation of
its banking fair value begins with the cash value of the stocks
in the underlying index. For the Dow Future, this is the val ue
of the stocks in the Dow Jones Industrial Average; for the S&P
Future, it is the value in the stocks in the S&P 500 | ndex.

4/ 24/ 07 p.m Tr. at 58-59.

17. The cash value of the index is then adjusted by
two factors, one reflecting the value of the transaction costs
saved by buying an index future rather than the underlying
stocks, the other reflecting the value of the dividends that
woul d have been received if one had bought the stocks rather than
the index. 4/24/07 p.m Tr. at 60.

18. Because buying an index future requires a snaller
outl ay of noney than buying all the underlying individual stocks
t hat nake up an index, an investor saves noney by buying a
future. This neans that an investor would be willing to spend

nore for an index future than for the stocks underlying that

12



future, and that an index future is therefore worth nore than the
underlying stocks in the index. This extra value to a future is
measured by the interest an investor would receive on the cash
saved by buying an index future over buying the underlying
stocks. The banking fair value of an index therefore adjusts the
i ndex’ s cash value by adding the value of this interest. 4/24/07
p.m Tr. at 59-60.

19. Oming an index future also differs from owni ng
t he underlying stocks in an index because the owner of an index
is not entitled to dividends. This is a cost to buying a future
as conpared to buying the underlying stocks. The banking fair
val ue of an index therefore adjusts the underlying cash val ue of
the index by subtracting the value of the dividends that will not
be received over the duration of the future. 4/24/07 p.m Tr.
at 60

20. Together the adjustnment to an index future’'s
underlying cash value for interest and dividends is known by the
term “Exchange for Physical.” The nane refers to the exchange of
an index future for the “physical” underlying stocks in the
i ndex. The Exchange for Physical is therefore a nunber, either
positive or negative, representing the interest saved m nus the
di vi dends foregone fromowning an index future. 4/24/07 p.m Tr.

at 63.

13



21. The definition of the banking fair value for the
Dow Futures and for the S&P Futures can be witten al gebraically

as:

Figure 1

Dow BFV [ Banki ng Fair Val ue]
Dow Cash

+

Dow EFP [ Exchange for Physi cal]

SPU BFV [ Banki ng Fair Val ue]
SPU Cash + SPU EFP [ Exchange for Physical ]

4/ 24/ 07 p.m Tr. at 63-64.

22. The concept of banking fair value and the formula
describing it and the concept of “Exchange for Physical” are
wi del y-understood and are not clainmed to be trade secrets.

4/ 24/ 07 p.m Tr. at 85, 100; SIG s Proposed Findings of Fact and
Concl usions of Law (hereinafter “SIG s Proposed Findings”) at
1 12.

23. Because markets are not perfectly efficient, the
price of a future may deviate fromits banking fair value. This
deviation is referred to as a future being “over.” The
di fference between the price of the Dow Future and its banking
fair value is referred to as “Dow Over.” The difference between
the price of the S& Future and its banking fair value is
referred to as “SPU Over.” 4/23/07 Tr. at 79; 4/24/07 p.m Tr.

at 58-59.

14



24. The definition of the SPU Over can be represented

al gebraically as

Figure 2

SPU Over = SPU Future - SPU BFV [ Banki ng Fair Val ue]

In this formula, “SPU Future” refers to the price at which S&P
Futures are trading. This formula can be rewitten by

substituting the value for S&P BFV given in Figure 1

Figure 3

SPU Over = SPU Future - (SPU Cash + SPU EFP)

4/ 24/ 07 p.m Tr. at 66-67.
25. SIG does not claimthe concept of “Dow Over” or
“SPU Over,” or the fornulas describing them to be trade secrets.

4/ 25/07 a.m Tr. at 14-16.

B. SIGs Dow Fair Val ue Fornmul a

26. SlIGclains it has a trade secret in a concept for
pricing Dow Futures and in a formul a that expresses this concept
in algebraic terns. The concept and fornula have been referred
toin this case as “Dow Fair Value.” 4/23/07 Tr. at 12-13.

27. The Dow Fair Value concept is based on the

rel ati onship between the Dow Futures and the S&P Fut ures.

15



Because all of the stocks in the Dow Jones Industrial Average are
in the S&P 500 I ndex, the price of the Dow Futures and the price
of the S&P Futures tend to nove in the sane direction. During
the tinme period at issue here, the market in S&P Futures was nuch
nmore liquid than the Dow Futures, neaning that the S&P Futures
traded nore frequently than the Dow Futures. Because of this
difference in liquidity, any novenent in the price of these two
futures would tend to appear first in the S& Futures, with a
delay of a few seconds or nore before a correspondi ng change in
the price of the Dow Futures. This nonentary m spricing created
an opportunity for a trader to profit. 4/24/07 p.m Tr. at 47-
49, 62.

28. The Dow Fair Val ue concept is that the percentage
by which the Dow Futures are trading over or under their banking
fair value should be the sanme as the percentage by which the S&P
Futures are trading over or under their banking fair value. 1In
other words, if the S&P Futures are trading 1% hi gher than their
banki ng fair value, then one would expect the Dow Futures also to
be trading at 1% hi gher than their banking fair value. 4/23/07

Tr. at 79; 4/25/07 a.m Tr. at 6-7.
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29. This concept can be represented by the foll ow ng

f or mul a:
Figure 4
Dow Over = SPU Over
Dow Cash SPU Cash

As in the other fornulas above, Dow Cash and SPU Cash refer to
t he cash value of the underlying stocks in, respectively, the Dow
Jones I ndustrial Average and S&P 500 | ndex. The Dow Over and the
SPU Over are the anount by which the Dow Futures and the S&P
Futures, respectively, are trading over their Banking Fair Val ue.
4/ 24/ 07 p.m Tr. at 58.

30. Because of the greater liquidity in the S&P
Futures, a change in the value of the SPU Over shoul d occur
before the correspondi ng change in the Dow Over. For this reason
the Dow Fair Value fornula derives a value for Dow Over based on
t he value of SPU Over. 4/24/07 p.m Tr. at 50-52.

31. The fornula representing the central concept of
the Dow Fair Value formula, set out in Figure 4, can be
al gebraically rewitten to isolate the value for Dow Over by

mul ti plying both sides of the equation by Dow Cash:

Figure 5

SPU Over
Dow Over = Dow Cash * SPU Cash

17




4/ 24/ 07 p.m Tr. at 65-66.
32. The fornmula for Dow Over in Figure 5 can al so be

al gebraically re-witten as:

Figure 6

Dow Cash
Dow Over = SPU Over * SPU Cash

This expresses the concept that the Dow Over equals the SPU Over,
mul tiplied by the ratio between the cash values of the S&P 500
| ndex and the Dow Jones Industrial Index. 4/25/07 a.m Tr. at
16.

33. Having used the central concept of the Dow Fair
Val ue formula, set out in Figure 4 at § 29, to isolate a val ue
for Dow Over that is a function of the SPU Over, one can then use
that value to wite a formula for the fair value of the Dow
Futures. 4/24/07 p.m Tr. at 69-70.

34. The fair value at which the Dow Futures should be
trading is the Dow Futures’ banking fair value plus a value for

the Dow Over. This can be witten as:

Figure 7

Dow Fair Value = Dow Over + Dow BFV [Banking Fair Val ue]
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Substituting the value for the Dow banking fair value given in

Figure 1, at § 21 above, yields the formul a:

Figure 8

Dow Fair Value = Dow Over + (Dow Cash + Dow EFP)

Substituting the value for Dow Over set out in Figure 5 at T 31,
and derived fromthe underlying concept set out in Figure 4,

yi el ds the fornmula:

Figure 9

SPU Over
Dow Fair Value = (Dow Cash * SPU Cash) + (Dow Cash + Dow EFP)

4/ 24/ 07 p.m Tr. at 69-70.

35. The fornmula in Figure 9 is what SIG has descri bed
as the “ultinmate” version of its Dow Fair Value fornula. 4/24/07
p.m Tr. at 69. SIGcontends that this fornula is a proprietary
trade secret. It also contends that the fornmula in Figure 4,
fromwhich the “ultimate” fornula derives, is also a proprietary
trade secret. 4/24/07 p.m Tr. at 93; 4/25/07 Tr. Vol. | at 7,
59- 60.

36. There are four conponents to the Dow Fair Val ue
formula, as that fornula is witten in Figure 9: Dow Cash, SPU
Cash, Dow EFP and SPU Over. As described in Figure 3, the SPU

Over is itself derived fromthe S&P Future m nus the SPU Cash and
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the SPU EPF. All parties therefore generally describe the Dow
Fair Value formula as having five inputs: Dow Cash, SPU Cash
Dow EFP and SPU EPF and the price of the S& Futures. 4/23/07
Tr. at 150-52; 4/24/07 a.m Tr. at 103.

37. The Dow Fair Value Fornula allows a trader to
calculate a nuneric value for the expected fair value of the Dow
Futures. A trader can then conpare the resulting nunber for the
Dow Fair Value with the actual amount for which the Dow Future is
trading to determ ne whether to trade. |If the market is trading
above the Dow Fair Value calculation, this is a signal to sell
if the market is trading below the Dow Fair Val ue cal cul ati on,
this is a signal to buy. 4/24/07 p.m Tr. at 69-70.

38. The Dow Fair Value fornmula identifies a m spricing
bet ween the val ue of the Dow Futures and the S& Futures. This
mspricing is nonentary, lasting froma fraction of a second to a
few mnutes. 4/24/07 p.m Tr. at 43-44. 4/25/07 a.m Tr. at 47.

39. As discussed nore fully below, after SIG began
using the Dow Fair Value formula to trade, the formula was put
into a conputer spreadsheet, which increased the speed with which
its traders could calculate the value for the Dow Fair Val ue.

SIG contends its use of the spreadsheet to cal culate the Dow Fair
Value formula is itself a trade secret. 4/24/07 p.m at 93-94,

103- 04.
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C. SIG s Discovery of the Dow Fair Val ue Fornul a

(1) SIGs Trading of Dow Futures Before It Began Using
the Dow Fair Value Fornula

40. The Dow Futures pit at the Chicago Board of Trade
opened in 1997. 4/26/07 Tr. at 26, 27.

41. In Cctober 1997, SIG assigned a trader, Jim
Lofredo,® to trade Dow Futures in the pit. Lofredo did not use
the Dow Fair Value concept or forrmula in his trading. His
trading was not particularly profitable and SI G had him stop
trading Dow Futures after a few nonths. 4/26/07 Tr. at 67-68;
7/10/03 P. 1. Tr. at 129.

42. I n August of 1999, SIG assigned Francis W sni ewsKki
to begin trading in the Dow pit to see if he could nmake any noney
trading Dow Futures. For the first nonth or so that he traded,

W sni ewski used a strategy called “arbitrage fair value” that had
been taught to himby SIG 4/26/07 Tr. at 60-61.

43. The arbitrage fair value strategy |ooks to a
future’s banking fair value to set the future’'s “fair value.”
When a future is trading below its banking fair value, an
arbitrage fair value strategy would consider the future
underval ued and woul d signal to buy; when a future is trading

above its banking fair value, the arbitrage fair val ue strategy

6 The trial transcript notes that M. Lofredo’s nane is
spel | ed phonetically. In the transcript of the Prelimnary
I njunction hearing, this trader’s name is spelled “Lafredo.”
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woul d consider the future overval ued and woul d signal to sell.
4/ 26/ 07 Tr. at 61, 68-69.

44. W sni ewski’s August 1999 trading in the Dow pit
using the arbitrage fair value strategy was not profitable, and

he only broke even on his trades. 4/26/07 Tr. at 61

(2) Wsniewski’s Devel opnent of the Dow Fair Val ue
Concept and Formul a

45. Around Septenber 1999, after he had been trading
unsuccessfully in the Dow pit for a nonth using an arbitrage fair
val ue strategy, Wsniewski began observing what other, successful
traders in the pit were doing. He observed other traders | ooking
up at the electronic wall board near the Dow Futures pit and
wat chi ng the values for the S& I ndex. He noticed that when the
val ues for the S&P Futures were going up, these traders were
buyi ng, and when the val ues went down, they sold. He also
noticed that when the value of the S& Future went up a dollar,

t he val ue of the Dow Future would go up nine dollars, an anpunt
proportional to the different underlying cash values of the two
i ndexes. He al so observed that these traders appeared to be
maki ng noney. 4/24/07 a.m Tr. at 79; 4/26/07 Tr. at 61-62, 69-
70.

46. Based on what he observed these other traders
doi ng, Wsni ewski wote out the forrmula for Dow Fair Val ue, set

out in Figure 9. He based this fornmula on what he deduced the

22



traders whom he had been observing were using as the basis for
their trades. Wsniewski did not believe his fornmula was
anyt hi ng novel or unique, and drafting it did not take him nuch
time. He viewed it as a sinple algebraic expression of the
concept that he observed other traders using. This concept was
that, when the S& Futures were trading over (or under) their
banki ng fair value the Dow Futures should trade over (or under)
their banking fair value in the sanme proportional anount.

W sni ewski does not believe that he created this concept.

4/ 26/ 07 Tr. at 61-62, 69-73, 75.

47. After Wsniewski derived the Dow Fair Val ue
formula, he used it to trade Dow Futures in the Dow pit for the
next two nonths, Septenber and Cctober of 1999. By the end of
t hat period, Wsniewski had nade approxi mately $30,000 in
profits. During this time, Wsniewski did not tell anyone at SIG
about the Dow Fair Value formnmula because he did not think it was
“anything special.” 4/26/07 Tr. at 62-63, 73.

48. At this tinme, Wsniewski put the fornula on a
conput er spreadsheet that was kept in the SIG trading booth,
approximately twenty or thirty feet behind the Dow pit. Because
W sni ewski did not have a handheld conputer with himin the pit
at this time, he did the calculations for the Dow Fair Val ue
formula in his head when he traded in the pit in Septenber and

Cct ober of 1999. 4/24/07 p.m Tr. at 25; 4/26/07 Tr. at 63-64.
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49. After Wsni ewski had been trading for two nonths
using the Dow Fair Value formula, SIG decided to reassign himto
a different trading floor, trading internet equity options.

W sni ewski saved his spreadsheet containing the Dow Fair Val ue
formula on his conputer and did not use it for alnost two years.

4/ 26/ 07 Tr. at 63, 73-74.

D. SIG s Trading Using the Dow Fair Val ue Fornul a

(1) FEishkin's Trading at SIG

50. After the internet boomended in the spring of
2001, SIGreassigned Wsniewski fromtrading internet equity
options and assigned himagain to trade Dow Futures in the Dow
pit. 4/26/07 Tr. at 63.

51. In August 2001, Wsniewski began trading in the
Dow pit using the Dow Fair Value formula. He was assisted by Cal
Fi shkin, who joined himin the Dow pit in Septenber 2001.

4/ 23/ 07 Tr. at 70; 4/26/07 Tr. at 63.

52. Cal Fishkin had joined SIGin |late spring 1999,
after his graduation fromcollege. Oher than participating in
SIGs college internship programin the summer of 1998 and sone
trading on his own, Fishkin had not had any professional
experience as a securities trader before beginning work at SIG

al t hough he had traded on his own account. From June 1999
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t hrough August 2001, Fishkin worked for SIGin Chicago, trading
equity options. 4/23/07 Tr. at 70.

53. In Septenber 2001, Fishkin was assigned to assi st
W sni ewski trading Dow Futures in the Dow pit. Fishkin had not
had any experience trading Dow I ndex Futures or any other index
future before Septenber 2001. 4/23/07 Tr. at 70-72.

54. Wen Fi shkin began working with Wsniewski in the
Dow pit, he learned that Wsniewski was tradi ng using the Dow
Fair Val ue concept and fornmula. Fishkin |earned the concept and
formula and used it to trade Dow Futures. 4/23/07 at 73.

55. Wsni ewski and Fishkin's supervisor at SIG from
2001 t hrough 2003 was John Capobi anco, the nmanager of the Dow
Tradi ng group. Capobi anco becane the nmanager of the Dow Tradi ng
group around Septenber 2003, after Wsniewski had returned to
tradi ng Dow Futures and around the sane tinme that Fishkin began
trading in the Dow pit. 4/23/07 Tr. at 175-76; 4/24/07 p.m Tr.
at 98.

56. Capobianco did not work in Chicago. He
communi cated wth Fishkin and W sni ewski through a headset that
allowed himto hear what the traders were doing in the pit and to
communi cate with them Capobianco al so had weekly conference
calls with his traders. He also received information at the end

of each trading day as to the traders’ net position at the end of
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trading and their profit and |oss for the day. 4/24/07 a.m Tr.
at 21; 4/24/07 p.m Tr. at 15.

57. Wsniewski and Fishkin's trading using the Dow
Fair Value formula proved very successful. In 2002, the SI G Dow
Tradi ng G oup, for which Wsniewski and Fishkin were the primary
traders, made net trading profits of $30, 000,000, a gain of
$35, 000, 000 in Dow Futures, and a | oss of approximtely
$5, 000, 000 on products used to hedge the Dow Futures trades.
4/ 24/ 07 a.m Tr. at 99.

58. Igor Chernonzav was anot her trader enployed by
SI G Chernonrzav, however, did not trade Dow Futures at SIG
7/9/03 P.I. Tr. at 132. No findings of fact were submtted to
the Court by any party, as to what role, if any, M. Chernonrzav
played in SIGs Dow Tradi ng G oup before he and Fishkin left SIG
to start TABFG in the spring of 2003, nor did any w tness at
trial testify about his role. The only nention of Chernonzav’s
work at SIGis a brief reference in the testinony of SIG Managi ng
Director Mark L. Dooley at the earlier prelimnary injunction
hearing in this matter, designated by SIG as an exhibit in this

trial.

(2) Hedging at SIG

59. Fishkin and Wsni ewski engaged in hedgi ng

transactions to reduce the risk of their Dow Futures trades.
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Fi shkin and Wsniewski primarily used the S&P Futures to hedge
their Dow Futures trades, but they al so hedged with other
products. Some of the other products Fishkin and W sni ewski used
to hedge their Dow Futures trades were NASDAQ Futures, Dow
options, trades in the underlying stocks in the Dow I ndustri al
Average, and trades in “Di anonds,” which are exchange-traded
funds that track the Dow Jones |Industrial Average. Trades in Dow
Futures could al so be hedged with other Dow Future trades.

4/ 23/ 07 Tr. at 118, 127, 4/24/07 a.m Tr. at 92; 4/25/07 a.m

Tr. at 42.

60. SIG had no policy as to when a trade needed to be
hedged or what hedgi ng product should be used. These deci sions
were left up to the individual trader. A trader could decide to
hedge part of the risk of a trade immediately and then wait to
hedge the rest later. 4/24/07 a.m Tr. at 92; 4/25/07 a.m Tr.
at 42, 65.

61. SIGcould inpose risk imts on Wsniewki and
Fi shkin when it believed they had taken on too nmuch risk. |If
t heir manager, Capobi anco, believed a position they had taken
i nvol ved too nuch risk, he could ask themto reduce that risk by
hedging. 4/25/07 a.m Tr. at 66-67.

62. The | argest unhedged position Fishkin ever had at
SIG at the end of the day in dollar volume terms was $15 mllion.

4/ 24/ 07 a.m Tr. at 20.
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63. Logistically, hedging at SI G was done with one
trader in the Dow pit trading Dow Futures and anot her trader
trading S&P futures electronically in the nearby tradi ng booth.
The trader in the Dow Future pit and the trader in the booth, as
wel | as Capobi anco, were |inked through headsets in a
communi cation network. 4/24/07 p.m Tr. at 25.

64. Hedging transactions were included in SIG s
calculation of the profitability of the Dow Futures trading

group. 4/24/07 p.m Tr. at 26.

(3) Use of the Spreadsheet at SIG

65. Wen Wsni ewski and Fi shkin began trading in the
Dow pit in August and Septenber 2001, they did not have handheld
conputers. The spreadsheet that contained the Dow Fair Val ue
formula was on a conputer in the SIG booth, sone twenty or thirty
feet fromthe pit, and so was unavail able to them when they
traded. Wthout access to the spreadsheet, W sni ewski and
Fi shkin woul d cal cul ate the Dow Fair Value fornmula in their
heads, using figures avail able on the electronic wall board.
4/ 23/ 07 Tr. at 166-68, 181-82; 4/26/07 Tr. at 63-64.

66. In the aftermath of Septenber 11, 2001, the stock
mar ket experienced great volatility, which made it difficult for
Fi shkin and W sni ewski to cal culate the changi ng val ues for the

Dow Fair Value formula in their heads. At that tinme there were
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five to ten traders in the Dow pit who were using handhel d
conputers, and Fishkin and W sni ewski asked SIG to provide them
with simlar equipnment. SIG provided Fishkin and Wsniewski with
handhel d conputers by the end of October 2001. 4/23/07 Tr. at
167, 182; 4/26/07 Tr. at 64-65.

67. After receiving the handheld conputers, W sniewski
and Fi shkin used the spreadsheet to cal cul ate the Dow Fair Val ue
formula while they traded in the pit. 4/23/07 Tr. at 146, 153;
4/ 26/ 07 Tr. at 64-65.

68. Using the conputer spreadsheet to calculate the
Dow Fair Value fornula while trading in the pit was a nore
effective way of trading than doing the calculation in one’'s
head. Using the spreadsheet allowed the calculations to be nade
faster, allow ng Fishkin and Wsni ewski to nake decisions faster
and nake nore trades. 4/24/07 p.m Tr. at 103-04; 7/10/03 P.I
Tr. at 172-173, 191-92.

69. The spreadsheet that Wsni ewski and Fi shkin used
to calculate the Dow Fair Value formula was a publicly avail able
M crosoft Excel spreadsheet. 4/24/07 p.m Tr. at 85; 4/25/07
a.m Tr. at 23.

70. The spreadsheet had “live feeds” of data that
provi ded constantly-updated i nputs of the val ues needed to

calculate the formula. The values of these inputs were
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constantly changi ng, which neant the nuneric result of the
formula was al so constantly changing. 4/24/07 p.m Tr. at 86.

71. The inputs into the spreadsheet included all the
val ues necessary for calculating the Dow Fair Value Formula: the
underlyi ng cash value of the Dow Jones Industrial Average (“Dow
Cash”); the underlying cash value of the S& 500 I ndex (“SPU
Cash”); the current price of the S& Futures; and the exchange
for physical for both the Dow Futures (“Dow EFP’) and the S&P
Futures (“SPU EFP”). 4/24/07 p.m Tr. at 87-88.

72. “Live feeds” for all the values necessary to
calculate the Dow Fair Value fornmula were publically avail able.
SI G however, used proprietary figures for the “exchange for
physical” values in the fornula because it used it used its own
cost of capital for the interest rate portion of those val ues.
4/ 25/07 a.m Tr. at 21-23.

73. The spreadsheet’s display showed all of the
conponents of the Dow Fair Value fornmula — Dow Cash, SPU Cash
SPU Over, Dow BFV and SPU BFV — as well as the nuneric result of
the formula. The nuneric result of the Dow Fair Value fornula
was unl abel ed on the spreadsheet, and the spreadsheet did not
show the Dow Fair Value fornula, itself. 4/24/07 p.m Tr. at 87-
89; Exhibit D 7.

74. The spreadsheet’s display changed over tine. In

order to disguise the nuneric result of the Dow Fair Val ue
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calculation, SIG at one tinme had a |arge “dummy” nunber on its
spreadsheet. This was done in the hopes of confusing other
traders who mght see SIG s spreadsheet while Fishkin or
W sni ewski were trading in the pit into thinking the *“dumy”
nunber was the fair value nunber that SIG was using inits
trading. 4/24/07 Tr. a.m at 122; 4/24/07 p.m Tr. at 89-90.

75. The spreadsheet cal cul ated an expected fair val ue
for the Dow Futures using the Dow Fair Value fornmula. The
i ndi vidual trader would conpare the expected fair val ue on the
spreadsheet with the current price of the Dow Future in the pit
and deci de whether to nmake a trade. The decision whether to make
a trade and at what price was in the discretion of the trader.
The spreadsheet did not contain any information relevant to

hedgi ng. 4/24/07 a.m Tr. at 88-91; 4/25/07 a.m Tr. at 31, 35.

E. O hers’ Know edge of the Dow Fair Val ue Fornul a

(1) SIGs Efforts to Keep the Dow Fair Val ue Concept
and Fornul a Confidenti al

76. SIG never publicly reveal ed or published its Dow
Fair Value forrmula or the concept behind it. 4/24/07 p.m Tr.
at 93.

77. SIGincluded confidentiality provisions inits
enpl oyment contracts with its traders, including Wsniewski,
Fi shkin, and Chernonzav, prohibiting the disclosure of

confidential information, including “trading and/ or order
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execution techni ques, nethods and/or strategies; conputer

prograns, software and data; [and] conputationa

algorithnms. . . .” Confidential information as defined in the

contracts did not include “information which is public know edge
or which is generally known in the industry.” Exhibits D1

at 1 13; D10 at § 13; D15 at § 13.

78. SIGtook steps to mnimze the possibility that
other traders could | earn about the Dow Fair Val ue concept or
formula fromthe spreadsheet by not |abeling the result of the
formula and by including a “dummy” nunber. 4/24/07 Tr. a.m at
122; 4/24/07 p.m Tr. at 89-90.

79. At one point during the time Fishkin was trading
at SIG SIG agreed to becone a “market maker” in the Dow mni. A
mar ket maker is obligated at all tinmes to put out a price at
which it would be willing to buy and a price at which it would be
willing to sell a particular security. |In return, the market
maker has the opportunity to nake a profit on the trades it
makes. Wien SI G becanme a market nmaker in the Dow mni, it used
the Dow Fair Value Formula to electronically set the price at
which it would buy and sell the Dow mni. This had the effect of
revealing SIGs Dow Fair Value cal cul ati on, because the prices at
which SIG offered to buy and sell the Dow m ni bracketed its
calculation of fair value. After Wsni ewski conpl ai ned that

SIG s market nmeking was revealing this cal cul ation, SIG changed
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the way it made markets in the Dow mni to wi den the spread
bet ween these prices in order to disguise its fair val ue
calculation. 4/24/07 p.m Tr. at 90-92.

80. During the time period relevant to this |awsuit,
2001 through 2003, SIGs use of the Dow Fair Val ue concept, the
Dow Fair Value formula, and the spreadsheet in tradi ng Dow
Futures provided SIGwth a conpetitive advantage over ot her
traders who did not trade using that concept, formula, and
spreadsheet. During this tinme period, Wsniewski and Fishkin
profited by making trades with other traders who were not using
the Dow Fair Value concept and formula. The spreadsheet provided
an additional conpetitive advantage by allow ng Wsni ewski and
Fishkin to calculate a value for the Dow Fair Val ue nore quickly.
Because, under the rules of the Dow pit, the trader who responds
first to a bid or offer with the best price gets the contract,
the additional speed provided by the spreadsheet enabl ed
W sni ewski and Fishkin to get nore trades. 4/23/07 Tr. at 166-

68, 180-81; 4/24/07 p.m Tr. at 103-04.

(2) Oher Traders’ Know edge of the Dow Fair Val ue
Concept and Formul a

81. Al t hough under prevailing “trading etiquette” in
the Dow Futures pit traders and brokers did not usually talk
explicitly about their strategies, the open nature of the pit,

whi ch enabled traders to see what trades were nade and what
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informati on seened to spur those trades, allowed traders to get a
sense of each others’ strategies. Those traders who were trading
based on a Dow Fair Value calculation tended to know each ot her
and tal k about trades they did. 4/23/07 Tr. at 173; 4/24/07 a.m
Tr. at 71-72; 4/26/07 Tr. at 28-30, 42-43, 48-49, 61-62, 71.

82. O the 100 to 150 people who traded in the Dow
Futures pit each trading day in 2001 to 2003, at |east 8-10
traded using the sane Dow Fair Value concept that SIG used. The
traders using the Dow Fair Val ue concept included Mark Hatfield,
who traded in partnership with David Rasnmussen; M chael Ml roney,
Doug Rock, and Renee Ritter-Purdy, who traded in a group; Rick
Soul, M chael Floodstrand, Jim Kunsik, and traders fromthe firm
of Tinberhill & Tinberhill. Al of these traders priced the Dow
Futures off the S&P Futures, using the concept enbodied in
Figure 4 at § 29, above, i.e., that the percentage by which the
Dow Futures were tradi ng over or under their banking fair val ue
shoul d be the sane as the percentage by which the S&P Futures
were trading over or under their banking fair value. 4/24/07
a.m Tr. at 62-64; 4/26/07 Tr. at 11, 15, 42, 48-49; Exhibit FP-
16 at 15-16, 109.

83. At least six of these traders were using the Dow
Fair Value concept to trade before Septenber 1999, when
W sni ewski first discovered it. These traders included Janes

Kunsi k, Rick Soul, M chael Floodstrand, M chael Milroney and Doug
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Rock, as well as traders from Tinberhill and Tinberhill. 4/26/07
Tr. at 33, 42, 47.
84. By 2001, several of the traders who used the Dow
Fair Value concept to trade used a spreadsheet and a handhel d
conputer when they traded in the pit. These traders included
Rene Ritter-Purdy, Mchael Milroney, M chael Floodstrand, Mark
Hatfield and Dave Rasnussen, and Tinberhill & Tinberhill.
4/ 26/ 07 Tr. at 16, 33, 42, 44, 50-51; Exhibit FP-16 at 18, 65.
85. At |east two groups of traders who traded using
the Dow Fair Value concept al so used the sane Dow Fair Val ue
formula as did SIG These traders were Mark Hatfield and his
partner David Rasnmussen and the group of M chael Milroney, Doug

Rock, and Renee Ritter-Purdy. 4/26/07 Tr. at 31, 49-51.7

! Davi d Rasnussen and Mark Hatfield were partners from
1998-2002. 4/26/07 Tr. at 32, 34. Hatfield traded Dow Futures
in the Dow pit, and Rasnussen traded S&P futures electronically
to hedge Hatfield s Dow Futures trades. 4/26/07 Tr. at 31;

Exhi bit FP-16 at 32-33. Rasnussen testified that the Dow Fair
Val ue formul a, set out above at Figure 9, T 34, was the fornula
that M. Hatfield used in trading Dow Futures. 4/26/07 Tr. at
31. Hatfield testified by video deposition that he traded using
the Dow Fair Value concept and that he used a formula and a
spreadsheet to calculate the Dow Fair Value, but that he could
not recall exactly what fornula he used. Exhibit FP-16 at 16-18,
36-37, 44-51. Unlike Rasnussen, Hatfield was not shown a copy of
the Dow Fair Value forrmula and asked if it was the fornula he
used, but instead was asked to describe or reconstruct his
formula fromnmenory. M. Hatfield stated several tinmes that, if
he had his spreadsheet with him he could have worked out the
formula. Exhibit FP-16 at 44-45, 51. The Court finds David
Rasmussen’s testinony that Mark Hatfield used the Dow Fair Val ue
formula in trading Dow Futures to be credible and finds no
contradiction between this testinony and Mark Hatfield s
inability to describe his fornula from nenory.
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Anot her trader, Martin Lorenzen, who had worked as a clerk in the
pit from Novenber 2000 until he began trading in |ate 2001, al so
used the Dow Fair Value fornmula to trade Dow Futures. M.

Lorenzen, however, only traded Dow Futures electronically and did

not trade in the Dow Futures pit. 4/26/07 Tr. at 14, 22.

(3) Public Know edge of the Dow Fair Val ue Concept and
Fornula: The Article “Fair Value for Dumm es”

86. An article entitled “Fair Values for Dumm es,”
dated April 17, 2000, and with a byline by “Staff Witer Jake
U lick, New York (CNNfn),” was published on the internet sonetine
bef ore Novenber 7, 2001.3

87. The “Fair Value for Dunm es” article begins by

noting that the term“fair value” is a “phrase fast gaining

8 The URL for the “Fair Value for Dunmies” article is:

http://web. archi ve. or g/ web/ 20011107091956/
http://noney. cnn. com 2000/ 04/ 17/ i nvesti ng/
fairval ue/

Exhi bit FP-35. According to the affidavit of Mdlly Bragg,

Proj ect Coordinator of the Internet Archive, Exhibit FP-34, a URL
in this format indicates an archived version of a docunent from
the Internet Archive. The URL of a docunent in the internet
archive is in the fornmat:

http://web. archive. org/web/[ Year in
yyyyl[Month in nm[Day in dd][Tinme code in
hh: mm ss]/ Archi ved URL

Exhi bit FP-34. The URL of the “Fair Value for Dumm es” article
therefore shows that it was archived in the Internet Archive on
Novenber 7, 2001, at 09:19:56 a.m fromthe website
http://noney. cnn.com
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currency in the world of business journalisni and that “investors
itching to know how t he stock market m ght open” are using “fair
val ue quotes” to do so. The article explains that understanding
the concept of “fair value” begins with understanding the
rel ati onship between the S& 500 futures contract and the S&P 500
I ndex. The article says that “determning the fair val ue
rel ati onship between the S& 500 futures contract and the
underlying S&P i ndex requires adding [to the value of the index]
the cost of borrowi ng the noney to buy the S& stocks while
subtracting the gain those stocks pay in dividends.” The article
says that, although trading desks calculate this “fair value”
nunber after the market closes, futures trading continues in the
overnight market. This nmeans that “if before the stock market
opens, futures are trading above their fair value relationship to
where the S&P cl osed the previous day, stocks are likely to open
hi gher.” Exhi bit FP-35.

88. The article then goes on to give a “real-life
exanple” of this concept. The article says that, on April 12,
2000, the S&P 500 Index closed at 1,467.17, but S&P Futures
cl osed higher at 1,476.70, and the fair value for the S& Futures
was cal culated to be still higher at 1,480.31. On the norning of
April 13th, the S& Futures ended their overnight tradi ng at
1, 483. 20, which was 2.89 above their fair value of 1,480.31.

This, the article says, led forecasters to predict that the stock
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mar ket woul d open hi gher, and “sure enough at 10:10 a.m, the S&P
500 index was up 3.49 to 1,470.66.” Exhibit FP-35.

89. The article then notes that “[t]ypically, one
poi nt above or below fair val ue equals 8 points on the Dow Jones
I ndustrial Average as trading begins” and that “[t]his 1-t0-8
relationship reflects the ratio between the value of the S&P 500
ratio and the Dow.” The article then says that “[a]t 10:10 a.m
ET, the Dow was up 15.20, near the 23.12-point gain that the fair
value formul a anticipated.” Exhibit FP-35.

90. The article concludes by noting that the fair
val ue concept can also be used in day trading in the S&P Fut ures.
Al though ordinarily the price of the S& Futures noves in “a fair
trade rel ationship” to the S& 500 I ndex, occasionally the S&P
Futures may trade above or belowits fair value relationship with
the underlying index. At these tinmes, arbitragers wll trade
| ooki ng “to make noney when the S&P 500 futures contract returns
toits historic relationship the the S& 500.” Exhibit FP-35.

91. The article “Fair Value for Dumm es” does not
concern the Dow Fair Val ue concept or fornmula at issue in this

| awsui t.®

° Both plaintiff and defendants presented testinony
concerning the neaning of the “Fair Value for Dumm es” article.
Counterclaimplaintiff SIG presented testinony by John Capobi anco
and countercl ai m def endants Fi shkin, Chernonzav and TABFG
presented testinony by Cal Fishkin. Both w tnesses gave
opi nions, and reached contrary concl usions, as to whether the
article discussed or described the Dow Fair Val ue concept and
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92. The term*“fair value” as used in the article
refers to what the witnesses at trial and the Court in this
opi nion have called “banking fair value.” As discussed above at
Figure 1, Y 21, the banking fair value of an index future is the
cash val ue of the underlying index, adjusted for interest saved
and divi dends forgone by owning the future instead of the
underlying stocks. This is the sane definition that the article
uses for the “fair value” of the S&P Futures: the value of the
underlying S& 500 i ndex adjusted by “adding the cost of
borrowi ng the noney to buy the S&P stocks while subtracting the
gain those stocks pay in dividends.” Exhibit FP-35.

93. The article does describe the concept of *SPU
Over” although it does not use that term The concept of SPU
Over, set out above in Figures 2 and 3 at Y 24, is the anount by
whi ch the S&P Futures are tradi ng above or bel ow their banki ng
fair value. The article discusses the sane concept, “the anopunt
by which the S&P Futures are trading above their fair val ue
relationship.”

94. The Dow Fair Val ue concept at issue in this suit

uses the SPU Over — the anobunt by which the S& Futures are

formula at issue here. See 4/24/07 a.m Tr. at 73-81; 4/24/07
p.m Tr. at 70-82; 4/25/07 Tr. a.m at 16-19, 78-84. \Wile the
Court has considered the opinions of Fishkin and Capobianco in
reaching its findings of fact concerning this article, the
Court’s findings are not based on the opinion of either wtness,
but on the Court’s own anal ysis.
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tradi ng above or below their banking fair value — to derive a
fair value for the Dow Futures. |In contrast, the “Fair Value for
Dunm es” article discusses using the SPU Over to predict whether
the stock market will open higher than its previous day’s cl ose.
The article says nothing about using the SPU Over or the S&' s
banking fair value to trade Dow Futures.

95. The only portion of the article that discusses
futures trading describes how arbitragers buy or sell S&P Futures
whenever the price of those futures “trades above or belowits
[ banking] fair value relationship with the S& 500 index.” This
describes the arbitrage fair value strategy that SIG and
W sni ewski used prior to their discovery of the Dow Fair Val ue
concept and fornmula. It does not describe the Dow Fair Val ue
concept. See 11 42-43, above; 4/26/07 Tr. at 61, 68-69.

96. One part of the “real-life exanple” given by the
article appears superficially simlar to the Dow Fair Val ue
concept. The article states that on the evening of April 12,
2000, the [banking] fair value of the S& Futures was 1, 480. 31,
but after overnight trading, the S& Futures were tradi ng at
1,483.20, or 2.89 over their banking fair value. The article
states that there is an 1-to-8 rati o between the val ue of the S&P
500 ratio and the Dow, and “[a]t 10:10 a.m ET, the Dow was up
15. 20, near the 23.12-point gain that the fair value formla

anticipated.” The predicted 23.12 point gain is eight tinmes the
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2.89 points that the S& Futures were trading over their banking
fair val ue.
97. This calculation is superficially simlar to the

formula for the Dow Fair Val ue concept given in Figure 6 at Y 32:

Figure 6

Dow Cash
Dow Over = SPU Over * SPU Cash

The article takes the 2.89 points that the S& Futures are
tradi ng over their banking fair value (“SPU Over”) and nmultiplies
it by the 8-to-1 ratio of the value of the Dow I ndustrial |ndex
(“Dow Cash”) to the value of the S&P 500 index (“SPU Cash”) to
get a predicted 23.12 point gain in the Dow The article is
therefore performng the sanme cal culation as the right-side of
the equation in Figure 6. The calculation in the article and the
formula in Figure 6 differ, however, in the left side of the
equation: the description of the result. The Dow Fair Val ue
concept in Figure 6 describes the result of this calculation as
Dow Over, the anmount by which the value of the Dow Futures
differs fromits banking fair value. The article, in contrast,
says that the result of this calculation is a predicted gain in

t he underlying Dow Industrial Index. The two calculations are

therefore not the sane.
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F. Fi shkin’s Departure from SIG and the Formati on of TABFG
and the Joint Trading Venture with NT Prop

(1) Fishkin's Dissatisfaction with SIG

98. In June 2002, approximately ten nonths after he
had begun trading Dow Futures with Wsni ewski, Fishkin sought to
open di scussions with SI G about a new enpl oynent contract.
Fishkin’ s then-current three-year contract with SIG was entered
into in March 2000 and expired in March 2003. 4/23/07 Tr. at 88;
4/ 24/ 07 Tr. a.m at 99; Exhibit D 1.

99. Fishkin’s reason for seeking to discuss a new
contract nine nonths before his current contract expired was his
di ssatisfaction with his conpensation. At this tinme, Fishkin and
W sniewski’s trading in Dow Futures was generating large profits
for SIG Through July 2002, Fishkin and W sni ewski had made SI G
profits of approxi mtely $10,000,000. The net profits of Fishkin
and Wsni ewski’s Dow Trading Group in 2002 were between
$20, 000, 000 and $30, 000, 000. Fishkin's base salary in 2001 and
2002 was $80, 000 a year, and he received an $80, 000 bonus in 2002
for work he did in 2001 and a $365, 000 bonus in 2003 for the work
he did in 2002. Fi shkin’s base salary was increased to $100, 000
in 2003. 4/23/07 Tr. at 80-85; 4/24/07 a.m Tr. at 99; 7/8/03
P.1. Tr. at 107-08.

100. Fishkin did not receive a response from SIG for
several nonths to his request to open negotiations on a new

contract. Shortly after naking his request, however, he was
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asked by SIGto train another trader, Sean Haggerty, in trading

Dow Futures. One of SIG s reasons for having Haggerty join

W sni ewski and Fishkin was to protect SIG s investnent and all ow

SIGto continue to trade Dow Futures in the event Wsniewski |eft

the firm 4/24/07 Tr. a.m at 99-100;, 7/8/03 P.1. Tr. at 116.
101. In Novenber 2002, Fishkin told Chernonzav that he

was not happy at SIG and that he was going to |leave the firm

4/ 24/ 07 a.m Tr. at 51.

(2) Fishkin's Initial Discussions about a Joint
Venture to Trade Dow Futures

102. I n Decenber 2002, Fishkin was approached on the
fl oor of the Chicago Board of Trade by John Zawal ski, a broker
and trader for another conpany, who asked Fishkin if he was happy
with his enploynent at SIG Fishkin told himhe was not happy.
4/ 23/ 07 Tr. at 88-89; 4/24/07 a.m Tr. at 49-50.

103. Zawal ski told Fishkin that he was attenpting to
organi ze a group to trade Dow Futures and asked whet her he woul d
be interested in helping formthat group. Fishkin said he would
be interested after his then-current contract with SIG expired in
March 2003. 4/23/07 Tr. at 90-91; 4/24/07 a.m Tr. at 50; Trial
Ex. D-31 at No. 3.

104. After this initial approach, there was a di nner
nmeeti ng between Fi shkin and Wsni ewski and two representatives of

what Fishkin referred to as “NT,” Larry Nocek and Robert J.
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O Byrne, about formng a group to trade Dow Futures. At the
di nner, Fishkin said he would be interested in joining such a
group after the expiration of his contract wwth SIGin March
2003. 4/23/07 Tr. at 93-94.

105. Fishkin had not net Nocek before the dinner
meeting. Fishkin knew Nocek and O Byrne worked for “NT
sonet hing,” but he did not know exactly which NT entity it was.
He believed Nocek was the head of this conmpany and that O Byrne
worked for him Only in April 2003, did Fishkin becone aware
that NT Prop was the entity with which he was going to enter into
an agreenent. 4/24/07 a.m Tr. at 51-53.

106. Wsni ewski said he would be interested in joining
Fi shkin and the NT representatives in the new venture if SIG
consented or if he could, through a court ruling or otherw se,
becone free of his contractual obligations to SIG As discussed
bel ow, W sni ewski’s then-operative contract wwth SI G had
di fferent non-conpetition provisions than Fishkin's. 4/23/07 Tr.
at 94-95; 4/24/07 a.m Tr. at 43; Exhibit D31 p. 3.

107. A further neeting to discuss the new venture was
held at the offices of “NI” in February or March of 2003.
Attendi ng were W sni ewski, Fishkin, Nocek, O Byrne, and Zawal ski .
The sanme participants also held a second di nner neeting sonetine

shortly thereafter. 5/12/03 Dep. of Wsniewski at 20, 23, 24.
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108. In the end, Wsniewski did not join the new

venture and remained at SIG 4/24/07 a.m Tr. at 44.

(3) The Ownership of NT Prop

109. NT Prop was incorporated in Illinois on April 11
2003. Ownership of NT Prop is split 50/50 between NT Fi nanci al
Goup and Pfeil Commodity Fund LLC. Larry Nocek is the biggest
shar ehol der of NT Financial G oup, owning 42% of the conpany.
Richard Pfeil is the sole shareholder of Pfeil Commodity Fund
LLC. Pfeil is also an investor in NT Financial Goup. Exhbit D
400; 3/3/04 Dep. of Larry Nocek at 12-13, 27-28; 3/3/04 Dep. of

Ri chard Pfeil at 4, 6;1°

10 At trial, NT Prop noved to admt into evidence
designations fromthe depositions of four NT Prop principals:
1) Larry Nocek, NT Prop’s co-nmanager and principal sharehol der of
NT Fi nancial G oup, one of NT Prop’s two parent corporations; 2)
Richard Pfeil, sole shareholder of NT Prop’ s other parent
corporation, Pfeil Commodity Fund LLC, 3) WIIliam Ant hony, NT
Prop’s co-manager and Richard Pfeil’s attorney; and 4) Robert J.
O Byrne, an enployee of NT Financial Goup. SIG objected on the
grounds that NT Prop ought not to be allowed to present
deposition testinony of its own w tnesses, but should be required
to have such witnesses testify live. The Fishkin parties then
noved to admt the sanme designations, arguing that this disposed
of SIGs objections. The Court will overrule SIGs objections to
t he adm ssion of these designations because they have been noved
into evidence by the Fishkin parties.

Rule 32(a)(4)(B) of the Federal Rules of Cvil
Procedure allows a party to use the deposition of a witness for
any purpose, if the court finds that witness is nore than 100
mles fromthe place of trial, unless it appears that the
W t ness’ s absence was procured by the party offering the
deposition. This rule would appear to apply here, as it is
undi sputed that none of these witnesses is within 100 m |l es of

45



110. The busi ness of NT Prop was to assist and
financially back traders. NT Prop does not itself provide funds
fromits own accounts, but arranges financing fromothers. NT
Prop has no enpl oyees. 10/7/03 Dep. of Robert J. O Byrne at 6,
7- 8.

111. NT Prop had two nmanagers. One was Larry Nocek
The other was WIIliam Anthony, R chard Pfeil’s attorney.

12/ 22/ 05 Dep. of Larry Nocek at 12; 3/3/04 Deposition of WIIliam
Ant hony at 4, 5.

112. Sonetime in early April, Nocek suggested to Pfei
that they fund a venture with what Nocek described as a group of
smart traders. Pfeil suggested Nocek discuss details with his
| awyer, WIIliam Anthony. Pfeil ended up providing $2,000, 000 in
start up noney to the joint venture through NT Prop. 3/3/04 Dep.

of Richard Pfeil at 6-9.

this Court and that none of the parties procured the w tnesses’
absence. There is sone disagreenent in the federal courts,
however, as to whether a party is allowed to admt the deposition
testinmony of its owm witnesses under Fed. R Civ. P. 32(a)(4)(B)
See generally 8A Charles A. Wight, et al. Federal Practice and
Procedure § 2147 (1994 ed. and suppl.). Al though both Wight and
MIller and the majority of cases to address the issue suggest
that a party should be able to introduce its own deposition if
the conditions of 32(a)(4)(B) are net, the Court need not address
the issue here. The Fishkin parties have separately noved to

i ntroduce the chal |l enged deposition designations of the NT Prop
W t nesses and, because they are not seeking to introduce the
testinmony of their own wtnesses, SIG s objection is not
applicable as to them and the depositions are adm ssi bl e under
Fed. R Cv. P. 32(a)(4)(B).
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(4) Fishkin's Disclosure to Representatives of NT Prop
About the Restrictive Covenants in his Enpl oynent
Contract with SIG

113. Fishkin and Chernonzav’'s contracts with SIG
cont ai ned covenants not to conpete, non-association provisions,
and confidentiality provisions. The non-conpetition provisions
in Fishkin and Chernonzav’s contracts barred them w thout
witten consent fromSIG fromtrading (in any manner or
capacity) in any products that they had traded during the three
mont hs before they left SIGs enploy, for a period of either nine
nmonths after termnation or three years after beginning SIG s
initial training course, whichever was |later. The non-
associ ation provisions of Fishkin and Chernonrzav’s contracts
barred them for a period of five years after the term nation of
their enploynment, fromi) inducing any SIG enpl oyee from | eaving
SIGs employ or ii) fromhiring, managi ng, or supervising, or
becom ng associated with in a partnership or corporation, any
person who is or was a SIG enployee in the nine nonths prior to
bei ng hired, managed, supervised, or associated with Fishkin or
Chernonzav. Their contracts al so contai ned provisions barring
them fromdisclosing SIGs confidential information to others,
either during or after the termnation of their enploynent,
wthout SIGs prior witten consent. Exhibit D1 at Y 8, 13;

Exhibit D-10 at Y 8, 13.
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114. Francis Wsniewski’s contract with SIG entered
into Septenber 27, 2002, al so contained non-conpetition, non-
associ ation provisions, and confidentiality provisions. The non-
conpetition provisions differ fromthose in Fishkin and
Chernonzav’s contract. Wzneiwski’s contract with SIG barred him
fromtrading in, or being financially interested in the trading
of , any financial products as |long as he was enpl oyed by SIG or
unti|l Decenber 31, 2003, whichever was later. It also barred him
fromtrading in any products that he was trading in the three
nmonths prior to any termnation fromSIG for a period of nine
months after his term nation or Septenber 30, 2004, whichever was
|ater. The non-association and confidentiality provisions in
W sni ewski’s contract are substantively identical to those in
Fi shkin and Chernonrzav’s contracts. Exhibit D15 at § 7.

115. Fishkin and the NT representatives had several
subsequent neetings between Decenber 2002 and April 2003 to
di scuss setting up the new trading venture. 4/23/07 Tr. at 98-
99.

116. In these neetings, Fishkin told the NT
representatives that there were restrictive covenants in his
contract with SIG and that he believed these clauses were
invalid and unenforceable. Fishkin testified that, anmong the NT

Prop representatives whom he told, were Larry Nocek and WIIliam
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Ant hony, who was one of the managers for NI Prop as well as an
attorney for R chard Pfeil. 4/23/07 Tr. at 98-100.

117. Fishkin told the NT representatives that these
restrictive covenants would have to be dealt with and this would
require hiring attorneys and paying |legal fees. Fishkin also
told NT representatives about the restrictions in Wsniewski’s
contract and that dealing with Wsniewski’s restrictions m ght
require even nore fees. 4/23/07 Tr. at 100-03.

118. Fishkin told NT representatives that, if they
wanted himto work with them they would have to bear sone of the
| egal costs involved in lifting these restrictive covenants.

4/ 23/ 07 Tr. at 103.

119. In deposition testinony admtted into evidence,
Larry Nocek contradicts Fishkin's testinony that Fishkin told him
about the restrictive covenants. Nocek denies being told by
ei ther Fishkin or Wsniewski that they had restrictive covenants
in their enploynent contracts with SIG and says, to the contrary,
that Fishkin said that he had no restrictions on his ability to
trade in the joint venture. 3/3/04 Dep. of Larry Nocek at 34-35,
38, 39, 41, 74-75.

120. The Court had the opportunity to observe Fishkin
testifying at trial and found himto be credible. The Court, not
having had the opportunity to observe Nocek’s testinony,

therefore resolves the contradi cti on between Fi shkin and Nocek’s
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testinmony in Fishkin's favor, finding that he did inform Nocek of
the restrictive covenants in his enpl oynent contract.

121. In deposition testinony admtted into evidence,
Richard Pfeil testified that he had no knowl edge concer ni ng
W sni ewski or Fishkin's enploynent agreenents and did not even
know what conpany they had been working for before NT Prop
entered into the joint venture with Fishkin. Pfeil testified he
left details of the deal to his lawer, WIIliam Ant hony. Anthony
testified at deposition that he was told about the existence of
the restrictive covenants in Fishkin s contract by TABFG s
| awyer, not by Fishkin, but that he never asked to see the
covenants because he assuned they were no | onger in existence.
Ant hony testified that he may have been aware of the exi stence of
this lawsuit in May 2003, but did not see a conplaint until the
sumer of 2003. 3/3/04 Dep. of Richard Pfeil at 10, 11, 12;

3/ 3/ 04 Deposition of WIIliam Anthony at 5, 9-10, 21-22, 26-27.

(5) Fishkin s Disclosures to NT Prop Concerning Hi s
Tradi ng Methods and Profitability at SIG

122. At one of the prelimnary neetings between Fishkin
and “NT,” sone of the NT representatives, including Larry Nocek,
asked Fi shkin how profitable the trading strategy that he had
used had SI G had been and how nmuch noney he had nmade that year.

Fishkin told them he could not give themthat information because
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of the confidentiality provisions in his contract. 4/23/07 Tr.
at 108.

123. Nocek then pressed Fishkin as to how nuch noney he
made at SIG asking himif it was nore than $5 mllion. Fishkin
answered by saying “You Il be pleased.” 4/23/07 Tr. at 113.

124. In the neetings between Wsni ewski, Fishkin, and
representatives of NT Prop, neither Fishkin nor Wsniewski told
representatives of NT Prop how nuch noney they were naking at
SIG although they did |l et NT Prop know that their tradi ng was
profitable. NT Prop was likely already aware that W sniewski and
Fi shkin were maki ng noney for SIG because that fact woul d have
been generally known to other traders because of the vol une of
contracts they traded, particularly to John Zawal ski who was one
of the largest traders in the Dow Futures pit. 5/12/03 Dep. of
W sni ewski at 23, 24, 34; 10/7/03 Dep. of Robert J. O Byrne at
64- 65.

125. At sone point before signing an agreenent, Fishkin
filled out a questionnaire for NI. This questionnaire was given
him by O Byrne, who told himthat the questionnaire “wasn’t
really inportant.” 4/23/07 Tr. at 113-114; Ex. D3A; 4/24/07 a.m
Tr. at 54.

126. The questionnaire asked Fishkin to “Describe your
group’s trade in detail (get as granul ar as possible on products,

exchanges, trading style, position and managenent process, risk
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managenent process, etc.).” Fishkin's answer was “W obtain a
‘fair value’ in the Dow [FJjutures with a sinple fornula. W then
trade SPU [ FJutures which hedge about 85% of our risk, and NASDAQ
[ FJutures to hedge even better.” The reference to obtaining a
‘“Fair Value’ in the Dow Futures with a sinple fornula referred to
bot h what Fi shkin had done at SI G and what he intended to do at
TABFG in partnership with NT Prop. 4/23/07 Tr. at 117-21; Exhibit
D-3A at 1 1.

127. The questionnaire asked Fi shkin, “Wat area of
mar ket inefficiency is being exploited?” and he answered, *“Dow
futures.” It asked “What is driving that market inefficiency,”
and Fi shkin answered “Bad pricing by other traders.” 4/23/07 Tr.
at 123; Exhibit D-3A at T 2.

128. The questionnaire asked Fi shkin, “How | ong have
you/the group been doing this trade?” and he answered, “1 and 1/2
years.” It asked “What personnel are required? Wo are the
proposed peopl e?” and he answered, “We will use Igor
[ Chernonrzav], Cal [Fishkin] and Liz in the office and Kent
[ Spellman] in the pit.” To the question, “Wat do each of the
peopl e do during the course of the day,” Fishkin answered, “Kent
initiates the trade in the pit, and the others initiate trades
el ectronically and do all the hedging.” 4/23/07 Tr. at 123;

Exhibit D-3A at 1Y 7, 9, 10.
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129. The questionnaire asked Fi shkin, “Wat
applications have you/your group built,” and he answered, *“Excel
spreadsheets.” It asked “Wat specific incidents are traded,”
and Fi shkin answered “Dow [ Fjutures, SPU [ FJutures and NASDAQ
[Flutures.” 4/23/07 Tr. at 124; Exhibit D-3A at Y 27, 33.

130. The questionnaire al so asked questions concerning
risk limts and profits and | oss. Fishkin did not answer these
questions and left them bl ank because he believed that
information to be confidential. 4/23/07 Tr. at 127-28; Exhibit
D-3A at 1T 45-55.

131. The questionnaire al so asked whether, “If you cone
to NT Securities, would you or anyone in your group be violating
any non-conpetes or intellectual property agreenents.” Fishkin
left this blank. 4/23/07 Tr. at 128-29; Exhibit D-3A at { 61

132. Fishkin also prepared a one-page docunent for NT
setting out the hedging strategy he intended to use in the joint
venture, in order to allow NT to assess the margin financing
required for the venture. This docunent stated that:

The technique/strategy to be inplenmented uses

a fornmula designed to find a “fair value” for

Dow Futures. “Fair value” is defined as the

price Dow [ FJutures should be presently

trading at based on technical analysis and

news analysis. This techni que takes

advant age of price discrepancies either in

the pit or on the electronic trading

pl atform wherever they occur. When the

future price is trading sufficiently

different fromthe determned “fair value” a
trade will occur to capture the perceived
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edge. To hedge market risk the S&P [ F]Jutures
will be traded. . . . Further reduction of
the risk . . . will take place using the
Nasdaq [ F] ut ures.
4/ 24/ 07 a.m Tr. at 10; Exhibit D 8.
133. The docunent al so gave an exanple of a day’'s

trading activity:

Fi gure 10

Dow Futures Pit
+800/ - 500

Dow Futures El ectronic
+300/-200 (600/400 m nis)

S&P e-nmini s
+900/ -1700

Nasdag e-mnis
+100/ - 25

Net position going hone
+400 Dow futures
-800 S&P e-mnis
+75 Nasdag e-minis

In this exanple, the positive nunbers are the nunber of contracts
bought and the negative nunbers are the nunber of contracts sol d.
The position “going home” represents the net number of contracts
left at the end of the day after all the purchases and sal es of
each product are matched agai nst each other. 4/24/07 a.m Tr. at
10- 14; Exhibit D 8.

134. Neither Fishkin nor Wsniewski disclosed either

the Dow Fair Value concept or forrmula to NT Prop or any NT
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representative. Neither Fishkin nor Wsniewski ever told NT Prop
details about how they had been trading at SIG 4/24/07 a.m Tr

at 54; 5/12/03 Dep. of Wsniewski at 42-43.

(6) The End of Fishkin's Enploynment with SIG and the
Creation of TABFG and the Joint Venture with NT
Prop

135. In February 2003, Fishkin stopped trading for SIG
and took paid |leave. Fishkin left SIGin March 2003 when his
enpl oynent contract expired. 4/23/07 Tr. at 56; 4/24/07 a.m Tr.
at 100.

136. When Fishkin left SIG he took no materials with
him 4/24/07 Tr. a.m at 102.

137. After Fishkin had left SIG his |awers contacted
SI G seeking to negotiate a waiver of the restrictive covenants in
his enpl oynent contract. SIG responded by saying that they
needed nore information before they could agree to negotiate. On
March 30, 2003, Fishkin, Wsniewski, and Chernonrav filed this
action seeking a declaratory judgnent that the restrictive
covenants in their enploynent agreenents were unenforceabl e.

4/ 23/ 07 Tr. at 59-62.

138. On March 31, 2003, articles of incorporation were
filed for TABFG a limted liability conpany fornmed by Fishkin
Chernonzav, and Kent Spell man, of which Fishkin owned the | argest

share. Wsniewski did not participate in form ng TABFG and had
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no ownership interest init. 4/23/07 Tr. at 132; 4/24/07 a.m
Tr. at 44, 102.

139. In late April 2003, TABFG and NT Prop entered into
a joint venture agreenent. The purpose of the joint venture was
trading securities and futures products on the Chicago Board of
Trade and ot her exchanges. Funding for the joint venture was to
be provided by NT Prop, but all trading for the joint venture was
to be done by TABFG using the professional judgment of its
principals. Through NT Prop, the joint venture received
$2, 000,000 to fund the tradi ng operation and, under the joint
venture agreenment, could have received up to $10, 000, 000.

4/ 23/ 07 Tr. at 104-05; 4/24/07 a.m Tr. at 55; Exhibit D 9.

140. Under the joint venture agreenent, any net profits
up to $5, 000,000 were to be split 50/50 between TABFG and NT Prop
(l ess costs advanced by NT Prop to TABFG, with TABFG receiving a
greater share of profits above that anmount. The joint venture’'s
net profits did not exceed $5, 000,000 during the tinme that TABFG
traded. 4/23/07 Tr. at 105-6; Exhibit D-9.

141. The joint venture agreenment specifies that TABFG
and NT Prop shall share the “costs incurred by TABFG and/or its
principals in connection with the termnation of their previous
enpl oynent relationship,” including | egal fees and possible
paynments to SIG The agreenent states that “the parties shal

equal |y bear the costs of the attorney’s fees up to the anmount of
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$250, 000" and “shall equally bear 100% of the costs associ at ed
wi th paynments to TABFG and/or its principals to their previous
enpl oyer up to the amobunt of $400, 000, provided that the joint
venture’s net profits exceed $100,000 during the termof the
venture.” 4/23/07 Tr. at 134-37; Exhibit D 9.

142. Several provisions of the joint venture agreenent
descri be TABFG s tradi ng net hods and software as proprietary.
The agreenent says that the joint venture's trading will be done
by TABFG “using the professional judgnment of its principals and
its confidential proprietary systens and software.” The section
of the agreenent discussing the disposition of the joint
venture' s property in the event the agreenment is term nated
states that “all conputer software, source codes and enbodi nents
of same will belong exclusively to TABFG . . . the parties
acknow edgi ng that the software, systens, codes and trading
techni ques of TABFG are the sole and exclusive proprietary
property and Trade Secrets of TABFG which will not be disclosed
to NT Prop and in which NT will not acquire any rights.” Exhibit

D-9.

G Tradi ng at TABFG

(1) TABEG Begins Tradi ng

143. TABFG began trading on April 25, 2003. It traded

for four and a half nonths until Septenber 25, 2003, when it was
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enjoined fromtrading by this Court. 4/23/07 Tr. at 88; 4/25/07
p.m Tr. at 4; Exhibit FP-26; Menorandum and Order of Septenber
25, 2003.

144. Al t hough Fi shkin and Chernonzav (along with
W sniewski) had filed this suit on March 30, 2003 seeking a court
ruling to declare the restrictions in their contracts with SIG
invalid, they had not received a ruling when they, through TABFG
began to trade. After SIG |l earned that TABFG had begun trading,
it filed counterclainms in this |awsuit against Fishkin and
Chernmonzav and i npl eaded TABFG and NT Prop as third-party

def endants. 4/23/07 Tr. at 59-62; 4/24/07 a.m Tr. at 44-5.

(2) TABFG s Use of the Dow Fair Val ue Concept,
Fornmul a, and Spr eadsheet

145. Fi shkin and Chernonrzav traded Dow Futures at TABFG
using the same Dow Fair Val ue concept and forrmula that Fishkin
had used at SIG As Fishkin did at SIG Fishkin and Chernonzav
used a spreadsheet at TABFG to cal cul ate the Dow Fair Val ue
formula. 4/23/07 Tr. at 88; 4/24/07 a.m Tr. at 103.

146. The spreadsheet Fi shkin and Chernonzav used at
TABFG cont ai ned the sanme Dow Fair Val ue fornula that Fishkin had
used at SIG but the TABFG spreadsheet used different val ues for
sone of the variables in the formula. 4/24/07 a.m Tr. at 102-

04.
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147. Two of the five inputs to the Dow Fair Val ue
formula, the cash value of the Dow I ndustrial Average (“Dow
Cash”) and the cash value of the S& 500 |Index (“SPU Cash”), are
publicly-avail abl e, non-proprietary values, and so the values for
t hese vari abl es woul d have been the sane at both SIG and TABFG
4/ 24/ 07 a.m Tr. at 102-04.

148. SI G and TABFG used different val ues, however, for
two other inputs to the Dow Fair Value fornula, Dow Exchange for
Physi cal (“Dow EFP’) and S&P Exchange for Physical (“SPU EFP’).
SIGcalculated its own values for these inputs using an
internally-derived interest rate. TABFG purchased these inputs
from Bl oonberg Data Service. 4/24/07 Tr. a.m at 102-04.

149. SI G and TABFG al so used slightly different val ues
for the fifth variable, the price of the S& Futures. Because
the price of the S& Futures consists of both a bid price and an
offer price, there are several different ways of nmeasuring it.

At SIG the price of the S& Futures was determ ned by using a
“reverse wei ghted bid ask average”; at TABFG Fi shkin used what
he called a “squared price” as the price of the S&P Fut ures.

4/ 24/ 07 a.m Tr. at 102-04.

150. Because the spreadsheets used by SI G and TABFG had
different inputs for the variables in the Dow Fair Val ue formul a,
the two spreadsheets woul d have often generated different results

for the expected fair value of the Dow Futures. This difference
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coul d, on sone occasi ons have caused SI G and TABFG to nake
different trading decisions, even though they were using the sane
formula. At tinmes, the nunbers could diverge sufficiently that
using the sanme fornula with different inputs could result in
traders tradi ng agai nst each other, i.e. going on the opposite
side of a trade, offering to buy when the other is offering to
sell. 4/24/07 a.m Tr. at 104-105; 4/25/07 a.m Tr. at 24.

151. During the four and a half nonths that TABFG was
in operation, there were at |east 13 trades on which SI G and
TABFG were on opposite sides. It is possible that these trades
were the result of SIG and TABFG reachi ng opposite concl usions
about the fair value of the Dow Futures for those trades. It is
al so possi bl e, however, that these trades were due to either
TABFG or SIG “closing out” a position. “Closing out” a position

is when a trader actually fulfils the traded contracts, i.e.,

when one is long in a product, selling what one bought, and when
one is short in a product, buying what one sold. In a “closing
out” transaction, a trader is not necessarily looking to profit
froma nonmentary mspricing. |If either SIG or TABFG were cl osing
out a position, they could be on opposite sides of a transaction
W t hout necessarily having calculated different fair values for
the Dow Futures. 4/24/07 a.m Tr. at 17, 106-114; 4/24/07 p. m

Tr. at 19-20.
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(3) Hormto SIG from TABFG s Conpetition

152. During the tinme that TABFG and SI G were both
trading, there were tinmes when a TABFG trader obtained a trade
that SI G woul d have wanted. It is possible, however, that given
the direction of the market sonme or all these trades m ght not
have been profitable for SIG and so losing the trades to TABFG
coul d have saved SIGfroma loss. 5/12/03 Dep. of Wsniewski at
57-60.

153. TABFG s tradi ng using the sane Dow Fair Val ue
concept and forrmula as SIG although with slightly different
i nputs, neant that TABFG and SI G woul d often, but not always, be
conpeting for the sane trades. In the four and a half nonths
that TABFG and SI G conpeted, it is nore likely than not that
TABFG made and profited from sone trades that, had TABFG not been
conpeting, would have been nmade by SI G

154. SI G has conceded that, because of the nature of
securities trading, it cannot identify any specific trades that
it lost because of TABFG s conpetition and therefore cannot
cal cul ate the amount of profits it lost from TABFG s trading.
SIG s Proposed Findings at § 146.

155. Despite TABFG s conpetition, the four and a half
nmont hs during which SIG and TABFG were both trading were
profitable ones for SIG SIG had curul ative profits of $389, 925

tradi ng Dow Futures from May t hrough August 2003. |In the four
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nonths prior to May 2003, SIG had | ost $832,045 tradi ng Dow

Futures. 4/25/07 a.m Tr. at 49.

(4) Hedging, Hedging Ratios, and the Total Nunber of
Dow Futures, S&P Futures, and NASDAQ Fut ures
Traded at TABFG Using the Dow Fair Value Formul a

156. At TABFG Fi shkin hedged Dow Futures trades by
tradi ng S&P Futures and NASDAQ futures. 4/23/07 Tr. at 141

157. Fishkin also traded S&P Futures at TABFG based on
strat egi es unconnected to hedgi ng Dow Futures trades. These
strategies included “free-rolling” in the S& Futures, which
refers to making trades where a trader is guaranteed a profit;
maki ng specul ative directional bets on the market for S&P
Futures, “buying in the hope the price would rise”; and trading
S&P Fut ures and NASDAQ Fut ures agai nst each other. Additiona
strategies for trading the S& Futures were used in the |ast
month of TABFG s trading. 4/23/07 Tr. at 183, 186-87, 191-2.

158. TABFG traded a total of 159, 334 Dow Futures
contracts (neasured with all Dow m ni trades converted to Dow
Bi gs) and 404, 182 S&P Futures contracts (neasured with all SPU
Big contracts converted to SPU mnis). TABFG traded a total of
150, 158 NASDAQ contracts. 4/24/07 a.m Tr. at 24.

159. Al of TABFG s 159, 334 Dow Futures contracts were
traded as result of using the Dow Fair Value formula. Not all of

TABFG s 404, 182 S&P Futures contracts or 150, 158 NASDAQ contracts
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were traded in order to hedge its Dow Futures trades, but were
instead traded as a result of the other strategies TABFG was
usi ng.

160. Both SIG and the Fishkin parties concede that
trading records are not sufficiently detailed to allow one to
determ ne exactly which of TABFG s trades in S& Futures were
made in order to hedge Dow Futures, as opposed to being traded
for other reasons. Both SIG and Fishkin agree that the proper
met hod for determ ning which of TABFG s S&P Futures trades were
made as a result of hedging the Dow Futures is to estimate a
ratio for the nunber of S&P Futures that TABFG traded as a hedge
for the Dow Futures. 4/24/07 a.m Tr. at 42-44, 93; 4/25/07 p. m
Tr. at 8-10; SIGs Proposed Findings at Y 101-06.

161. One way to neasure a hedging ratio is as of an
end- of -day or “going hone” position. This reflects the ratio of
the traded product to the hedge at the end of the trading day.

4/ 24/ 07 a.m Tr. at 15-18; 4/25/07 p.m at 36-42.

162. Because TABFG traded S&P Futures under several
different strategies, TABFG s end-of-day figures for Dow Futures
to S&P Futures woul d not represent a hedging ratio, because not
all the S&P Futures woul d have been traded as hedges. To
estimate Fishkin’s hedging ratio at TABFG SI G proposes using
Fi shkin’s end-of-day trading ratio for the nonths that he traded

at SIG For the eleven-nonth period fromJanuary 2, 2002,
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t hrough Novenber 15, 2002, Fishkin's overall end-of-day hedging
ratio was slightly over one Dow Futures contract (calculated in
terms of Dow Big) to 1.8 S&P Futures contracts (calculated in
terms of SPUmni). 4/24/07 p.m Tr. at 31-34; Exhibit FP-13;
SIG s Proposed Findings at § 104.1%

163. An end-of-day trading ratio is only a “snapshot”
of the relative positions a trader has taken at a particul ar
period of tinme. The actual nunber of contracts traded as a hedge

may differ significantly froman end-of-day trading ratio.

1 To calculate this ratio, SIG determ ned the nunber of
Dow Futures contracts (in Dow Bigs) and S& Futures contracts (in
SPU M nis) that SIG had at the end of each trading day and then
total ed the Dow Futures contracts for each day together and the
S&P contracts for each day together (using absolute values to
i gnore whet her the contracts were |long or short), and conpared
the two totals to get an end-of-day trading ratio for the el even
months. 4/24/07 p.m at 29-37; Exhibit FP-13; Exhibit D 40.
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164. This is illustrated by the exanple Fishkin used in
t he one-page docunent describing his trading strategy that he

gave NT, set out in Figure 10 at § 133, above:

Figure 10

Dow Futures Pit
+800/ - 500

Dow Futures El ectronic
+300/ - 200 (600/ 400 m nis)

S&P e-mni s
+900/-1700

Nasdaq e-m ni s
+100/ - 25

Net position going hone
+400 Dow futures
-800 S&P e-mnis
+75 Nasdaqg e-mnis

In this exanple, the hedging ratio of Dow Futures to S&P Futures
at the end of the day is 400 Dow | ong to 800 S&P short, or 1:2.
The actual nunber of Dow Futures and S&P futures traded during
the day in the exanple, however, is 1800 Dow Futures (Big) to
2600 S&P Futures (mni), for aratio of 1:1.4. 4/24/07 a.m Tr.
at 10-17; 4/25/07 p.m Tr. at 8-10; Exhibit D 8.

165. Fishkin contends that, as in the exanple in Figure
10, the actual ratio of S& Futures contracts that TABFG traded
to hedge the Dow Futures will be smaller than the end-of-day

hedging ratio. Fishkin estimates that the actual ratio of S&P
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Futures contracts traded as hedges to Dow Futures trades at TABFG
was 1:1. 4/25/07 p.m Tr. at 9-13.

166. Fishkin also put forward an alternative way of
estimating a trading ratio fromthe records of his trading at
SIG Instead of calculating an end-of-day hedging ratio as SIG
proposes, Fishkin proposes taking the ratio of the total nunber
of Dow Futures contracts (converted into Dow Bi g equival ents) and
S&P contracts (converted into SPU m ni equivalents) that SIG
traded during 2002. This ratio is 1:1.21. 4/25/07 a.m Tr. at
51-56; 4/25/07 p.m Tr. at 11-13.

167. TABFG traded 159, 334 Dow Futures contracts.
Usi ng Fishkin’s estimate that his ratio of S&P Futures actually
traded to hedge the Dow Futures was 1:1, this would nean that
159, 334 of TABFG s total 404,182 S&P Futures contracts were
traded to hedge the Dow Futures or 39.42% of the total traded at
TABFG If Fishkin's alternate ratio of 1:1.21 were used, the
nunmber of S&P Futures traded as hedges would be 191, 794 out of
404,182 or 47.70% |If SIG s proposed end-of-day hedging ratio of
1: 1.8 were used, the nunber of S&P Futures traded as hedges woul d
be 286, 801 out of 404, 182 or 70.96% 4/25/07 p.m Tr. at 10-13;
FP-31; SIG s Proposed Findings at Appendi x A

168. Fishkin used the NASDAQ futures to further hedge
his risk fromtradi ng Dow Futures. Fishkin used NASDAQ futures

to hedge 14% or 15% of his risk in the S& Futures at TABFG SIG
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contends that this neans that TABFG hedged wi th the NASDAQ
futures at a ratio of 0.145 NASDAQ contracts to every S&P Futures
contract that TABFG used to hedge the Dow. 4/24/07 a.m Tr. at
40-41; 4/25/07 p.m Tr. at 17; SIGs Proposed Findings at { 106.
169. The Fishkin parties have introduced into evidence
a summary chart of their cal culations of the nunber of S&P
Fut ures and NASDAQ contracts traded at TABFG in order to hedge
t he Dow Futures, Exhibit FP- 31. On this chart, the Fishkin
parties concede that 22,077 NASDAQ contracts or 14.7% of the
total 150, 158 NASDAQ contracts traded at TABFG were traded as
part of the hedging of Dow Futures trades. No testinony,
however, was presented at trial to explain how the Fishkin
parties derived this 22,077 nunber, and the nunber seens
inconsistent wwth Fishkin' s testinony that he used the NASDAQ to
hedge 14% to 15% of his risk in the S& Futures. On the
Fishkin' s parties’ chart, the 22,077 nunber for the NASDAQ hedges
remai ns unchanged across two different alternative cal cul ati ons
for the nunber of S&P Futures traded to hedge the Dow Fut ures.
If, as Fishkin testified, the NASDAQ Futures were being used to
hedge risk in the S& Futures, then the nunber of NASDAQ Futures
used as hedges should vary with the nunber of S&P Futures used to
hedge. The Court finds that the Fishkin parties’ chart is an
adm ssion that at |east 22,077 NASDAQ Futures contracts were

traded at TABFG as part of the hedgi ng of TABFG s Dow Fut ures
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trades, but finds the lack of any foundation or evidentiary basis
for this figure prevents the Court fromgiving it any evidentiary
wei ght .

170. If the ratio of 0.145 NASDAQ contracts to every
S&P Futures contract is used to cal cul ate the nunber of NASDAQ
contracts traded as part of TABFG s Dow Futures hedging, then the
nunmber of NASDAQ contracts depends on the nunber of S&P Futures
contracts used to hedge. Using the 0.145 ratio and the estinate
of 159,334 S&P Futures contracts derived froma Dow SPU rati o of
1:1, the nunber of NASDAQ contracts is 23,103 or 15.39% of the
total 150,158 NASDAQ Futures contracts traded at TABFG
Using the 0.145 ratio and the estimate of 191, 794 S&P Fut ures
contracts derived froma Dow SPU ratio of 1:1.21, the nunber of
NASDAQ contracts is 27,810 or 18.52% of the total.
Using the 0.145 ratio and the estimate of 293,971 S&P Fut ures
contracts derived froma Dow SPU ratio of 1:1.8, the nunber of

NASDAQ contracts is 42,626 or 28.39% of the total.

(5) TABEG s Profits

171. TABFG s records kept track of how profitable its
tradi ng was by product, but did not break down its profitability
by strategy. TABFG marked its trades to market at the end of the
day. Marking to market is an accounting transaction in which

trades are zeroed out by fictionally buying or selling themto
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oneself at the end of the day and then fictionally selling or
buyi ng them back at the sanme price the next norning.
4/ 24/ 07 a.m Tr. at 22-23, 28-29; Exhibit FP-26.

172. TABFG s total gross profits for its Dow Futures,
S&P Futures, and NASDAQ Futures trading for the four and a half
nonths for which it was in business were $3,513,758. O that
total, the gross profit for Dow Futures trades was only $85, 562,
but the gross profit for S& Futures was $2, 822,055 and for
NASDAQ Futures trades was $729,259. In addition, TABFG suffered
an overall loss of $123,118 in its trading of futures based on
the Russell and M dcap indexes. 4/25/07 p.m Tr. at 5; Ex. FP-
30.

173. TABFG i ncurred tradi ng expenses for the cost of
trading on the Chicago Board of Trade and various el ectronic
exchanges, as well as costs for data feeds and banking fees.
TABFG s total trading expenses for the tine it traded were
$283,190.78. 4/25/07 p.m Tr. at 5-7; Exhibit FP-24.

174. TABFG al so incurred other non-tradi ng expenses.
These included $250,000 for its share of the |l egal fees incurred
infiling this suit, seeking to void the restrictive covenants in
Fi shkin and Chernonrzav’'s contract with SIG and in defending
against SIGs request for a prelimnary injunction. 4/25/07 p.m

Tr. at 35-36.
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175. TABFG al so incurred expenses for $25,000 paid to
Kent Spell man, who was both a TABFG enpl oyee and, along with
Fi shki n and Chernonzav, one of its owners, as well as $45,524.96
in salary paid to three trading clerks. 4/25/07 p.m Tr. at 7-8;
Exhi bit FP-24.

176. TABFG al so included as expenses a total of
$406, 371.89 in paynents to a conpany call ed Al pha Tradi ng, which
is related to NT Prop. These paynents to Al pha Tradi ng were nade
in draws of $807.38 in July 2003, $2,691.25 in August 2003; and
$210,828. 75 in Septenber 2003 and a “payout” and “fee” totaling
$192, 244 in Cctober 2003. Alpha Trading is a firmthat all owed
TABFG to get a reduced rate on sonme of its trading fees. Fishkin
testified that Al pha Trading was related to NT Prop and was run
out of the same office. Larry Nocek, the principal owner of the
NT Financial Goup testified that Al pha Tradi ng was not owned by
anyone who had a financial interest in NT Financial Goup or NT
Prop and was an arns-|ength service provider, and that he did not
know who owned it. He testified that the noney paid to Al pha
Trading was likely an “up charge” fee for getting TABFG a | ower
trading rate, as well as a payout for “one side of the trade” it
made. 4/25/07 p.m Tr. at 30-32; Ex. FP-24; 12/22/05 Dep. of
Larry Nocek at 49-54.

177. A significant portion of TABFG s net profits were

paid out to its principals and to its joint venturers. Cal
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Fi shkin and I gor Chernonzav were paid draws of $250, 000 and

$25, 000, respectively. TABFG al so received a draw of $138, 350.
NT Prop was paid a draw of $112,3102 in July 2003, with paynents
going to the Pfeil Fund, Larry Nocek and the NT Financial G oup.
M. Nocek and the NT Financial Goup also received separate draws
of $18,117.88 and $10, 000.00. 4/25/07 p.m Tr. at 14; FP-25.

178. After this Court issued its prelimnary injunction
on Septenber 25, 2003, and enjoi ned TABFG from tradi ng, TABFG
made several |arge paynents to the participants in the joint
venture consisting of both the return of start-up paynents and
t he di sbursenment of profits. Richard Pfeil received $2, 000, 000
that he had put up as “seed noney,” and conpani es owned by him
recei ved approxi mately $700,000 in distributions. NT Financial
Group received a profit distribution of approximtely $600, 000.
TABFG received a profit distribution of $290,000, of which
$175, 000 went to Fishkin and $115,000 to Chernonzav.
Appr oxi matel y $150, 000 went to pay |legal fees. 11/8/05 Dep. of
Richard Pfeil at 35-37, 39-40, 41-42, 51-55, 61-63;' 10/11/05

Dep. of Igor Chernonrzav at 28-29.

12 NT Prop has objected to all SIG s designations of
Pfeil’s deposition between page 39, line 1 and page 63, line 6 as
irrelevant. This objection is overrul ed.
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[11. Conclusions of Law

The clains remaining in this case and tried to the
Court are SIG s counterclai ns agai nst Fi shkin, Chernonzav, TABFG
and NT Prop for m sappropriation of trade secrets, conversion,
conspiracy and tortious interference with contract. The Court
finds for the counterclaimdefendants and against SIGas to SIG s
clainms for m sappropriation, conversion and conspiracy, finding
that SIG has failed to prove that the information at issue was a
protected trade secret. The Court also finds against SIGon its
clains for tortious interference agai nst Fishkin, Chernonzav, and
TABFG. The Court finds for SIGon its clains of tortious

interference agai nst NT Prop, but awards only nom nal danmages.

A M sappropriation of Trade Secrets

SI G has al |l eged that Fishkin, Chernonzav, TABFG and NT
Prop m sappropriated SIGs trade secrets in the Dow Fair val ue
concept and fornmula and in the spreadsheet that contained the
formula. It contends that the concept, the fornula, and the
spreadsheet are trade secrets both individually and as conbi ned
together as a method of trading. SIG also clains a trade secret
in the know edge that its nmethod of trading Dow Futures was
hi ghly profitable.

Al parties agree that Pennsylvania | aw governs SIG s

m sappropriation clainms. Pennsylvania adopted the Uniform Trade
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Secrets Act, 12 Pa. C.S.A 8§ 5301, et seq., in February 2004.
The enacting |egislation provided that the act “shall not apply”
to m sappropriation occurring before the act’s effective date of
April 19, 2004. 2004 Pa. Laws. 143 88 4-5. Because all of the
acts at issue here occurred before 2004, the Uniform Trade
Secrets Act does not apply and SIG s cl ains nust be eval uated
under Pennsylvania’s common law, as it existed prior to the

Uni form Act’ s passage. See Doeblers’ Pa. Hybrids, Inc. v.

Doebl er, 442 F.3d 812, 829 n.20 (3d G r. 2006).
Under Pennsylvania s common law, to prevail on a claim
of m sappropriation of trade secrets, a plaintiff nust show

(1) that the information constitutes a trade
secret; (2) that it was of value to the

enpl oyer and inportant in the conduct of his
busi ness; (3) that by reason of discovery or
ownership the enployer had the right to the
use and enjoynment of the secret; and (4) that
the secret was communi cated to the defendant
whil e enployed in a position of trust and
confi dence under such circunstances as to
make it inequitable and unjust for himto
disclose it to others, or to make use of it
hi msel f, to the prejudice of his enployer.

Doeblers’, 422 F.3d at 829 (citing SI Handling Sys., Inc. v.

Heisl ey, 753 F.2d 1244, 1255 (3d Cir. 1985)); see also Felm ee v.

Lockett, 351 A 2d 273, 277 (Pa. 1976). The counterclaim
defendants argue that SIG has failed to prove the first el enent,
that the information that they are accused of m sappropriating

is, in fact, a trade secret.
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(1) The Definition of a Trade Secret

The threshold inquiry in a trade secret
m sappropriation clai munder Pennsylvania |aw is whet her the

information at issue is a trade secret. Van Products Co. V.

Ceneral Welding & Fabricating Co., 213 A 2d 769, 780 (Pa. 1965)

(hol ding that the “starting point” in m sappropriation cases is
“whether, in fact, there is a trade secret to be appropriated”’);

see also Den-Tal-Ez, Inc. v. Sienens Capital Corp., 566 A 2d

1214, 1228 (Pa. Super. C. 1989) (“[T]he existence of a trade
secret is a prerequisite” to a m sappropriation claim).

Prior to the passage of the Uniform Trade Secrets Act,
Pennsyl vani a courts adopted the definition of a trade secret set
out in comment b of section 757 of the Restatenent of Torts: “A
trade secret may consist of any fornula, pattern, device or
conpilation of information which is used in one's business, and
whi ch gives himan opportunity to obtain an advantage over

conpetitors who do not know or use it.” Felmee v. Lockett, 351

A 2d 273, 277 (Pa. 1976) (quoting Rest. of Torts 8 757 cnt. b
(1939)).

To be a trade secret, information nmust not be generally
known in the wi der business community or capable of being easily
derived frompublic information. Trade secrets “nust be
particul ar secrets of the conplaining enployer and not general

secrets of the trade in which he is engaged.” Capital Bakers v.
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Townsend, 231 A 2d 292, 294 (Pa. 1967). As explained by coment
b of the Restatenent:

Substantially, a trade secret is known only
in the particular business in which it is
used. It is not requisite that only the
proprietor of the business knowit. He may,
wi thout losing his protection, comrunicate it
to enpl oyees involved in its use. He may

i kewi se comrunicate it to others pledged to
secrecy. O hers may al so know of it

i ndependently, as, for exanple, when they
have di scovered the process or formula by

i ndependent invention and are keeping it
secret. Neverthel ess, a substantial el enent
of secrecy nust exist, so that, except by the
use of inproper neans, there would be
difficulty in acquiring the information.

Restatenent of Torts 8§ 757 cnt. b.

A trade secret may be based on publicly avail able
information if it consists of a secret advance over comon
knowl edge and practice or if it conbines publicly available

information in a new and secret way. See S| Handling Sys. V.

Heisley, 753 F.3d at 1256 (“A trade secret nmay be no nore than a
slight mechani cal advance over common know edge and practice in

the art.”) (quoting Anaconda Co. v. Metric Tool & Die Co., 485 F

Supp. 410, 422 (E.D.Pa. 1980)); see also Van Products, 213 A 2d

at 778 n. 16 (“[Rlegardless of the fact that an article's

i ndi vi dual conmponents are part of the prior art or are

ascertai nabl e by inspection of sold articles, a secret nmay obtain
in the conposite or in the process of manufacture (providing, of

course, that the process itself is a secret one).”
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To determ ne whether particular information is a trade
secret, courts applying Pennsylvania | aw have | ooked to several
factors set out in the Restatenent:

(1) the extent to which the information is
known outside of the owner's business; (2)
the extent to which it is known by enpl oyees
and others involved in the owner's business;
(3) the extent of neasures taken by the owner
to guard the secrecy of the information; (4)
the value of the information to the owner and
to his conpetitors; (5) the amount of effort
or noney expended by the owner in devel oping
the information; and (6) the ease or
difficulty wwth which the information could
be properly acquired or duplicated by others.

SI Handling Sys., 753 F.3d at 1256 (citing Rest. Torts 8 757

cnt. b).

(2) The Dow Fair Val ue Concept, Fornula, and
Spreadsheet as Trade Secrets

Appl ying the definition of a trade secret set out in
the Restatenent and el aborated upon in Pennsylvania case |aw, the
Court finds that the Dow Fair Val ue concept, formula, and
spreadsheet were too wdely known and too easily ascertainable to
constitute protected trade secrets.

O the six factors set out in coment b of the
Restatenent, two tend in favor of recognizing the Dow Fair Val ue
concept and fornula as trade secrets: the efforts SIGtook to
keep the information secret and the value of the information to

SIG
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SI G never publicly reveal ed or published the Dow Fair
Val ue concept and forrmula. SIG considered that information
confidential and subject to contractual restrictions against
di sclosure that it included in its traders’ enploynent contracts.
The formula, itself, was not displayed on SIG s spreadsheet and,
for at | east sone of the relevant tinme, the “fair value” derived
fromthe formul a was di sguised with a “dunmy” nunber on the
spreadsheet. The Dow Fair Val ue concept and forrmula were al so
hi ghly valuable to SIG providing it wwth a conpetitive advant age
over traders who did not use the concept. Findings 1 73-74, 76-
77, 80, above.

These sane factors do not weigh as heavily in finding
t he spreadsheet to be a trade secret. The spreadsheet was
val uable to SI G because it allowed SIGs traders to calculate the
result of the Dow Fair Value formula nore quickly, giving them an
advantage in being the first to bid or offer at a particular
price. Findings Y 80, above. SIG did not take steps, however,
to keep its use of the spreadsheet secret. The fact that SIG s
traders used handhel d conputers in the pit was readily observable
to other traders, as was the fact that they used these conputers
in making their bids. Findings 1Y 66, 84, above. Although SIG
took steps to prevent other traders from seeing either the
formula or the result calculated by the spreadsheet, the use of

the conputer spreadsheet itself was not a secret.
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Three other factors in comment b wei gh heavily agai nst
finding the Dow Future concept, fornula or spreadsheet to be a
trade secret: the extent to which the information was known
outside of SIG the anpbunt of effort or noney expended by SIG in
devel oping the information; and the ease or difficulty with which
the information could be properly acquired or duplicated by
ot hers.

The Dow Fair Value concept and formula were not uni que
to SIG and were known and used by other traders. At |east 8-10
of the 150 traders in the Dow Futures pit used the sane Dow Fair
Val ue concept to nake their trades as SIG did. These traders
priced the Dow Futures off the S&P Futures based on the concept
that the percentage by which the Dow Futures were trading over or
under their banking fair value should be the sane as the
percentage by which the S& Futures were tradi ng over or under
their banking fair value. Several of these traders used the
concept before 1999, when SIG s enpl oyee Wsniewski first
di scovered it. At least five of these traders, and possibly
nmore, used the sanme Dow Fair Value forrmula as SIG Many of these
traders al so used handhel d conputers with spreadsheets to
facilitate their trading in the Dow Futures pit. See Findings
11 82-85, above.

The Dow Fair Value concept, formula, and spreadsheet

that SIGclains as its trade secrets were not created by SIG s
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own i ndependent efforts, but were devel oped by others and copied
by SIG Francis Wsni ewski discovered the Dow Fair Val ue concept
after he had been trading Dow Futures for a nonth. He did so by
wat chi ng conpeting traders who were beating himon trades and
observing how they traded. Fromthese observations, he derived
both the Dow Fair Val ue concept and a formula expressing this
concept. Once Wsni ewski had discovered the concept, it took him
only a matter of mnutes to express the concept algebraically in
a formula. SIGs use of a handheld conputer spreadsheet to
calculate the formula was also an idea that originated with other
traders. Wsniewski and Fi shkin asked SIG for handhel d conputers
after observing five to ten other traders using them The
spreadsheet itself was a publicly-available Mcrosoft Excel
program Findings Y 45-46, 66-67, 69, above.

Taking all these factors together, the Court finds that
the Dow Fair Value concept, formula, and spreadsheet are too
wi dely known and too readily ascertainable to constitute trade
secrets. At nobst, they constitute “general secrets of the trade”
and not SIGs “particular secrets,” as required to be protected

at common | aw as trade secrets. See Capital Bakers, 231 A 2d at

294, 13

13 SIGcites several treatises and cases from ot her
jurisdictions for the proposition that information protected as a
trade secret “need not be exclusive to the holder” and that a
nunber of conpetitors can possess the sane secret and each be
able to protect it against those who have not yet discovered it.
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(3) The Profitability of Dow Future Trading as a
Protected Trade Secret

In addition to claimng that the Dow Fair Val ue
concept, fornula, and spreadsheet are trade secrets, SIG al so
contends that the fact that “substantial profit opportunities
exi sted by using [SIG s] Dow futures trading strategy in the Dow
trading pit” is also a protected trade secret. SIG contends that
the high profitability of Fishkin and W sni ewski’s Dow Futures
trading was a closely held trade secret within SIG and that
Fi shkin m sappropriated that secret when he di scl osed enough
information to representatives of NT Financial G oup and Pfei
Commodity Fund, LLC to convince themto fund the joint venture

with TABFG SIGs Proposed Findings at Y 114, 127

SIG s Proposed Findings at § 117 (quoting MIgrimon Trade
Secrets 8 2.03[2][b] and citing E.I. Du Pont de Nempburs & Co. V.
U.S., 288 F.2d 904, 911 (C. d. 1961); Electro-Craft Corp. v.
Controlled Mdtion, Inc., 332 NW2d 890, 900 (Mnn. 1983); A L.
Labs Inc. v. Philips Roxanne, 803 F.2d 378, 381-82 (8th G
1986); Bestechnologies, Inc. v. Trident Environnental Sys., Inc.,
681 So. 2d 1175, 1176 (Fla. Dist. C. App. 1996). These

deci sions generally are referring to situations where conpetitors
each independently discover a trade secret. See. e.q., Du Pont,
288 F.2d at 911 (“A plurality of individual discoverers may have
protectible, wholly separate rights in the sane trade secret.”);
Best echnol ogi es, 681 So. 2d at 1176 (“[T]he fact that several
conpetitors each independently use a process that each has

i ndependently di scovered woul d not necessarily nmean this
undi scl osed information is no longer a trade secret.”); cf.

Rest atenent of Torts 8 757 cnt. b (“Others may al so know of [a
trade secret] independently, as, for exanple, when they have

di scovered the process or formula by independent invention and
are keeping it secret.”). Here, SIG did not discover the Dow
Fair Val ue concept, formnula, or spreadsheet independently, but
instead | earned of them from observing its conpetitors.
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I nformation about a firms profitability can constitute
a protected trade secret under certain circunstances. Courts
appl yi ng Pennsyl vania | aw have routinely found that a conpany’s
specific profit margins can be protected as trade secrets. See

SI Handling Sys., 753 F.3d at 1260 (“data relating to material s,

| abor, overhead, and profit margin” nmay be a trade secret if not

“readily obtainable by anyone in the industry”); Den-Tal-Ez, 566

A 2d at 1230 (“[l]nventory data and projections, detailed unit
costs and product-by-product profit margin data may be

protectible as trade secrets.”). Mre general know edge about
profitability, however, cannot be protected as a trade secret.

See Van Products, 213 A 2d at 776.

In Van Products, a manufacturer of drying machi nes

sought to enjoin its former general manager who, shortly after
being term nated, had joined a another conpany to produce and

mar ket a conpeting nmachine. The basis for the injunction was the
enpl oyee’ s m sappropriation of trade secrets, one of which was
all eged to be “the intimte know edge of the need, use and demand
for deliquescent desiccant air driers; nanely, that this was a
“hot product.’” 1d. at 773. Reviewing the district court’s
grant of an injunction, the Pennsylvania Suprene Court reversed.
The court rejected the manufacturer’s specific claimthat it had
a trade secret in the know edge of the “hotness” of its product

line, finding that such knowl edge could not be a trade secret
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because it is “sonmething that would be | earned in any productive
industry.” 1d. at 776.

Van Products forecloses SIG s argunent that know edge

of the high profitability of its Dow Futures trading could
constitute a trade secret. SIGis not claimng a trade secret in
its specific profit margins for Dow Futures trading. Rather, it
clainms a trade secret in the general fact that its trading in Dow
Futures was highly profitable. Like the “hot” demand for air
dryers at issue in Van, this general know edge that Dow Futures
trading, or nore particularly Dow Futures trading using a fair

val ue approach, was highly profitable was readily obtainable by
sonmeone in the industry.

The fact that Fishkin and W sniewski were maki ng noney
for SIG was known to other traders, including John Zawal ski, the
trader who approached them on behalf of NT Financial Goup. See
Fi ndi ngs 1 102, 124, above. Simlarly, the fact that other
traders using the fair val ue approach were nmaking significant
profits was known to Wsniewski in 1999 when he began observing
their trading and discovered their use of the Dow Fair Val ue
concept. See Findings T 45, above. Because the general
profitability of SIGs Dow Futures trading could be readily

ascertained, it cannot be a trade secret.?®

14 NT Prop al so challenges SIG s m sappropriation claim
against it on the ground that SIG has failed to establish that
any of SIGs clainmed trade secrets were disclosed to NT Prop.
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B. Conversion and Civil Conspiracy

Both SIGs claimfor conversion and its claimfor civil
conspi racy depend on the existence of a trade secret. Having
found that SIG has failed to prove the existence of a trade
secret, the Court finds against SIG on these clains.

SI G concedes that its claimfor conversion has
“essentially the sane elenents” as its trade secret
m sappropriation claim SIGs Proposed Findings at § 130. To
prove a claimfor conversion of trade secrets, a plaintiff nust
prove that: (1) the plaintiff owns a trade secret; (2) the trade
secret was communicated to the defendant within a confidenti al
rel ati onship; and (3) the defendant used the trade secret to the

plaintiff's detrinment. Schmdt, Long & Assoc., Inc. v. Aetna

U.S. Healthcare, Inc., 2001 W 856946 at *8 (E.D. Pa. July 26,

2001). Because, as found above, SIG has failed to prove that the
information it clains to have been converted was a protected

trade secret, SIG has not proved its claimfor conversion.

NT Prop contends that neither Fishkin, Wsniewski, nor anyone

el se, ever disclosed to NT Prop or its representatives the
details of the Dow Fair Value concept or formula or any other
trading strategy used by SIG or TABFG and that NT Prop cannot be
liable for “m sappropriat[ing] sonething it did not know.” NT
Proposed Findings of Fact and Conclusions of Law at 1 5. Having
found that neither the Dow Fair Value fornula or concept is a
trade secret, the Court will not address NT Prop’ s argunent.
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For the same reason, SIG has also failed to prove its
clains of conspiracy. SIG contends that the counterclaim
def endants “conbined to m sappropriate and convert SIG s trade
secrets” and that this conduct “constitutes civil conspiracy.”
SIGs Proposed Findings at § 131. Having found against SIG on
its msappropriation claim the Court will also find against SIG

on its claimfor conspiracy.

C. Tortious Interference with Contract

(1) The Elenents of the daim

SI G contends that NT Prop and TABFG commtted tortious
interference with contract by inducing Fishkin and Chernonzav to
breach their post-enploynment restrictive covenants with SIG SIG
al so brings tortious interference clains against Fishkin and
Chernonzav, alleging in its conplaint that they each induced the

other to breach his contract with SIG ®°

15 It is not clear whether SIGis pursuing its tortious
interference cl ains agai nst Fishkin and Chernonzav. Fishkin and
Chernonzav were naned as defendants to SIG s counterclaimfor
tortious interference, but SIGs Proposed Findings do not seek a
judgnent on this claimas to Fishkin and Chernonzav. See SIG s
Proposed Fi ndings of Fact at Y 145-146. SIG s Proposed Fi ndings
as to punitive damages for tortious interference, however, do
menti on Fi shkin and Chernonzav, arguing “punitive damages are
justified because of reckless indifference and to deter conduct
of the type engaged in by Fishkin and Chernonzav.” SIG s
Proposed Findings of Fact at § 147. Although SI G has arguably
wai ved its tortious interference clains agai nst Fishkin and
Chernonzav by not including a judgnent on these clainms inits
conclusions of law, the Court will nonethel ess address these
claims on the nerits in its decision
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Pennsyl vani a has adopted section 766 of the Restatenent
(Second) of Torts which sets out the tort of intentional

interference with an existing contract. Adler, Barish, Daniels,

Levin & Creskoff v. Epstein, 393 A 2d 1175, 1183 (Pa. 1978).

Section 766 provides that:

One who intentionally and inproperly

interferes with the performance of a contract

(except a contract to marry) between anot her

and a third person by inducing or otherw se

causing the third person not to performthe

contract, is subject to liability to the

other for the pecuniary loss resulting to the

other fromthe third person's failure to

performthe contract.
Rest (2d) Torts 8 766. The elenents of such a claimare (1) that
there be an existing contractual relationship between the
plaintiff and a third party; (2) that the defendant purposely or
intentionally interfered with the performance of that contract by
i nducing a breach or otherw se causing the third party not to
perform (3) that the defendant was not privileged to act in this
manner; and (4) that the plaintiff suffered pecuniary |loss as a

result of the breach of contract. Rem ck v. Manfredy, 238 F.3d

248, 263 (3d Cir. 2001) (citing Pelagatti v. Cohen, 536 A 2d

1337, 1343 (Pa. Super. C. 1987)).

(2) Breach of an Existing Contractual Relationship
There is no dispute that SI G has established the first

element of its claimfor tortious interference, the existence of
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an existing contractual relationship. Fishkin and Chernonzav had
provisions in their enploynent contracts wwth SIG that survived
their termnations and prevented them from conpeting with SI G or
associating with former SIG enpl oyees during the time that they
traded for the joint venture. See Findings § 113, above.

Fi shkin and Chernonzav breached the non-association clause of
their enploynment contracts with SIG by form ng TABFG t oget her

and, through it, entering into a joint venture with NT Prop for

t he purpose of trading Dow Futures. Fishkin breached the non-
conpetition clause of his enploynent contract by trading Dow
Futures (and by hedgi ng those trades with S&P Futures and NASDAQ
futures), which were all products that he had traded within three
nmont hs of |eaving SIG and which were therefore covered by his

non- conpetition agreenent.

(3) Inducenent of the Breach by Fi shkin, Chernontzav,
and TABFG

The second elenent of SIGs claimfor tortious
interference with contract requires that Fishkin or Chernonzav’s
breaches be “induced” by the defendants’ purposeful or
intentional interference. SIG has failed to prove this el ement
with respect to Fishkin, Chernonzav, and TABFG

No evidence was presented at trial concerning how
Chernonzav decided to join Fishkin in form ng TABFG or what

contacts Fishkin and Chernonzav had before TABFG was forned. The
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Court therefore cannot find that either Chernonzav or Fishkin
i nduced the other to breach his contract wwth SI G

For simlar reasons, the Court cannot find that TABFG
i nduced Fi shkin or Chernonzav to breach their contracts. TABFG
isalimted liability conpany forned, owned, and managed by
Fi shkin and Chernonzav (with a mnority stake owned by Kent
Spel | man). Because a conpany |ike TABFG can only act through its
enpl oyees or nmanagers, the claimthat TABFG i nduced Fi shkin and
Chernonzav to breach their contracts is essentially that Fishkin
and Chernonzav, acting through TABFG induced thenselves into
breach. Inposing liability under such a theory is problenmatic
because it is not clear that the defendant corporation can be
said to have induced a breach by a third party under these

circunstances. Cf. Copperweld Corp. v. Independence Tube Corp.

467 U. S. 752, 769 (1984) (corporations and their enpl oyees cannot
conspire together in violation of the Sherman Act because they
are not separate econom c actors).

The Court need not decide this issue, however, because
the facts established at trial showthat SIG has failed to prove
t hat TABFG i nduced Fi shkin and Chernonzav to breach their
contracts. As discussed above, insufficient evidence was
introduced at trial to show how or when Chernonzav decided to
join with Fishkin to form TABFG and trade Dow Futures. On this

record, the Court cannot say that TABFG i nduced Chernonzav to
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breach his contract. As to Fishkin, the facts established at
trial show that he was in discussions with nenbers of what he
call ed “NT” about trading Dow Futures with their backing for over
three nonths before TABFG was fornmed in March 31, 2003. Fi ndings
191 102-04, 107, 115, above. The reasonable inference fromthese
facts is that TABFG did not induce Fishkin to breach his
contracts with SIG but instead that TABFG was forned in order to
i npl enment Fishkin's preexisting intention to forma conpeting

trading venture with “NT.”

(4) Inducenent of the Breach by NT Prop

Al though SIG did not prove the el enment of inducenent
wi th respect to defendants Fishkin, Chernonrzav, and TABFG SIG
has proved this element with respect to NT Prop.

Representatives of NT Financial G oup approached
Fi shkin while he was still under contract with SIG to discuss his
interest in formng a group to trade Dow Futures. After Fishkin
expressed interest in formng such a group, Fishkin had a series
of further neetings involving representatives of both NT
Financial Goup and Pfeil Comodity Fund LLC, the two conpanies
who would form NT Prop. At these neetings Fishkin told both
Larry Nocek of NT Financial Goup and WIIliam Ant hony, |awer for
Richard Pfeil of Pfeil Commobdity Fund, of the restrictive

covenants in his contract. Despite this know edge, NT Fi nanci al
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G oup and Pfeil Community Fund formed NT Prop with Nocek and

Ant hony as its managers and had NT Prop enter a joint venture
agreenent with Fishkin's conpany TABFG to have Fi shkin trade Dow
Futures. NT Prop funded that joint venture with $2, 000, 000 of
seed noney in return for half of the venture's profits. As part
of the joint venture agreenent, NI Prop agreed to fund a portion
of any costs, including |legal fees or paynents to SIG “incurred
by TABFG and/or its principals in connection with the term nation
of their previous enploynent relationship,” including |egal fees
and possible paynents to SIG Findings §7 102-07, 109-112, 115-
21, 139-41.

From these facts, the Court finds that NT Prop, know ng
of Fishkin’ s continuing contractual obligations to SIG under the
non-conpetition and non-associ ation cl auses of his enpl oynent
contract, intentionally induced Fishkin to breach those
obligations. NT Prop broached to Fishkin the subject of formng
a conpeting trading group while he was still under contract with
SIG Despite learning of Fishkin's restrictive covenants, SIG
nonet hel ess fornmed and funded a joint venture with Fishkin's
conpany TABFG with the purpose of having Fishkin trade in
vi ol ation of those covenants, while at the same tine partially
i ndemmi fying himfromany | egal costs associated with that

vi ol ati on.

89



NT Prop’s Proposed Findings of Fact and Concl usi ons of
Law contain no discussion of SIGs tortious interference clains.
In its notions for summary judgnment on these clains, NI Prop
argued that it could not be |iable for tortious interference
because NT Prop was only incorporated on April 11, 2003, after
Fi shki n and Cher nonzav i ncorporated TABFG on March 31, 2003, and
therefore after Fishkin and Chernonzav were induced into breaking
their contracts. This argunent is unpersuasive for two reasons.

First, even if NT Prop could not be held responsible
for any actions that occurred before it was incorporated, it
woul d still be responsible for the actions it took after its
formation to induce Fishkin into breaching his covenants with
SIG After NT Prop was forned, it entered into the joint venture
with TABFG funded that joint venture with $2,000, 000, and
partially indemified Fishkin and Chernonzav for costs arising
from breaking their contracts with SIG These actions induced
Fishkin to begin trading Dow Futures in violation of his
restrictive covenants.

Second, under Pennsylvania | aw, a conpany may becone
responsi ble for acts that occurred before it cane into existence,
if it subsequently ratifies those actions. Ratification can be
“established fromactions or from passive acqui escence of the
directors if they had full know edge of the facts.” Bl ackwiod

Coal Co. v. Deister Concentrator Co., Inc., 626 F. Supp. 727, 729
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(E.D. Pa. 1985) (citations and internal quotations omtted).
Here, before NT Prop was incorporated, representatives of NT
Prop’ s parent conpanies, NT Financial Goup and Pfeil Comunity
Fund, took actions to induce Fishkin to breach his restrictive
covenants by discussing wth himplans to forma group to trade
Dow Futures. NT Prop ratified those prior actions when it agreed
to formand fund a joint venture with Fishkin s conpany, TABFG
t hrough which Fishkin would do this trading. This ratification
was done with full know edge of the relevant facts because, at
the time NT Prop forned the joint venture, its managers, Nocek
and Ant hony, knew that Fishkin had restrictive covenants with

SIG

(5 Propriety of NT Prop’s Actions

Havi ng found that NT Prop, but not Fishkin, Chernonrav,
or TABFG intentionally induced a breach of contract, the Court
nmust consider the third elenent of the tortious interference
claimas to NT Prop: whether NT Prop acted inproperly in
i nduci ng the breach.

This elenent of a tortious interference claimis
variously descri bed as whether the defendant was “privileged’ to
act as it did or, in an alternative fornulation, whether the

defendant’ s actions were inproper. Conpare Rem ck, 238 F.3d at

263 (discussing issue as the absence of privilege or

91



justification on the part of the defendant) and Restat enent
(First) of Torts 8 766 (sanme) with Adler, 393 A 2d at 431-32
(di scussing i ssue as whet her defendant’s actions were inproper)
and Restatenent (Second) of Torts 8§ 766 (sane).

To determ ne whether a defendant’s actions are
privileged or proper, Pennsylvania courts |ook to the factors set
out in section 767 of the Restatenent (Second) of Torts:

(a) the nature of the actor's conduct;

(b) the actor's notive;

(c) the interests of the other with which
the actor's conduct interferes;

(d) the interests sought to be advanced by
t he actor;

(e) the social interests in protecting the
freedom of action of the actor and the
contractual interests of the other;

(f) the proximty or renoteness of the
actor's conduct to the interference; and

(g) the relations between the parties.

Adler, 393 A 2d at 1184. The central inquiry is whether the
defendant’s interference is sanctioned by the “rules of the gane”
whi ch soci ety has adopted, |ooking at the propriety of the

def endant’s conduct as a whol e. Kachmar v. SunGard Data Sys.,

Inc., 109 F.3d 173, 185 (3d Cir. 1997). Determning that an act
was non-privileged or inproper does not require a finding of il
will or an intent to harm but only that the defendant interfered

with a contract without justification. Ruffing v. 84 Lunber Co.,

600 A.2d 545, 550 (Pa. Super. C. 1991).
Here, the Court finds NT Prop’s actions were neither

privileged or proper. NT Prop entered into a joint venture with
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Fi shkin and Chernonrzav, knowi ng that the venture violated their
non-conpetition agreenents with their former enployer, SIG It
did so for the purpose of profiting fromthe sanme net hod of

trading that Fishkin had been using at SIG which was the exact

harm t he non-conpetition agreenents were designed to prevent.

(6) Pecuniary Loss to SIG

The final element for a tortious interference claimis
whet her the plaintiff suffered a pecuniary loss as a result of
t he breach of contract that the defendant induced. The Court has
found that during the tinme that Fishkin was trading at TABFG in
breach of the non-conpetition clauses in his contract, TABFG nade
and profited from Dow Futures trades that otherw se would have
been made by SIG Findings § 153, above. SIG therefore suffered

a pecuniary loss fromFishkin s breach of contract.

(7) Damages for NT Prop’s Tortious Interference

Havi ng found that SIG has proved the elenents of its
claimfor tortious interference with contract agai nst NT Prop,
the Court nust determ ne damages for the claim In its Proposed
Fi ndi ngs of Fact and Conclusions of Law, SIG concedes it cannot
prove the extent to which it lost profits as a result of

Fi shkin’s breach of contract and asks for nom nal danmages.
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Wen a plaintiff’s claimfor tortious interference
all eges no injury other than pecuniary |osses resulting fromthe
enpl oyee’ s breach, under Pennsylvania |law, “the nmeasure of
damages for interference with contractual relations wll be

identical to that for breach of contract.” Anmerican Air Filter

Inc. v. McNichol, 527 F.2d 1297, 1300 (3d Gr. 1975). 1Inits

prior ruling on the defendants’ notions for sunmary judgnment, the
Court found that SIG s danages for Fishkin and Chernonrav’s
breach of their restrictive covenants could only be neasured by
the profits that SIG|lost as a result of Fishkin and Chernonzav’s
conpetition and not by the profits that Fishkin and Chernonzav
made fromthe breach or the restitution value of the training

that SI G gave Fi shkin and Chernonzav. Fishkin v. Susquehanna

Partners, G P., 2007 W. 560703 at *2-*8 (February 12, 2007); see

also Air Filter, 527 F.2d at 1299 (damages for breach of a non-
conpetition agreenent are “the profits [the plaintiff] would have
made on sales it could reasonably expect to have secured had [the
def endant] not sold in breach of the agreenent”). The Court
adopts the reasoning of its prior opinion here.

SIG s damages for NT Prop’s tortious interference with
contract are therefore the damages caused by Fi shkin and
Chernonzav’'s breach of their restrictive covenants, which are
measured by the profits that SIGlost as a result of the breach.

SI G has conceded that it cannot establish the anount of profit it
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| ost as a result of Fishkin and Chernonrzav’'s conpetition and
i nstead seeks nom nal danmages on its tortious interference claim
SIG s Proposed Findings at § 146.

It is unclear whether nom nal danmages are avail able for
claims of tortious interference under Pennsylvania |aw. The
Court raised this issue in its prior decision on sunmary judgnent
but did not decide it. Fishkin, 2007 W. 560703 at *8 n.6. The
Court has found no decision discussing the availability of
nom nal damages for tortious interference clains under
Pennsyl vani a | aw and no deci si on awardi ng such danmages.

The Court nonetheless will award nom nal danmages on
SIGs claimfor tortious interference against NT Prop. Under Ar
Filter, the neasure of damages for a tortious interference claim
is the sane as the neasure of damages for the underlying breach.
Pennsyl vani a | aw al | ons nom nal damages for a breach of contract

claim Scobell, Inc. v. Schade, 688 A 2d 715, 719 (Pa. Super.

Ct. 1997) (“any breach of contract entitles the injured party at
| east to nom nal damages”). The Court therefore believes
Pennsyl vania |law would simlarly allow nom nal damages for a
claimof tortious interference with contract, at |east under
circunstances |li ke those here. An award of nom nal damages is
al so perm ssi bl e here because none of the defendants has

chal | enged the availability of such damages.
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The Court will therefore award SI G nom nal danmages in
t he amount of $1.00 on its tortious interference claimagainst NT

Pr op.

D. Puni ti ve Danmages

SI G has asked for an award of punitive damages on its
clainms of m sappropriation of trade secrets and tortious
interference with contract. SIG asks the Court to determ ne
ltability for punitive damages on the trial record, and if the
Court awards such damages, to allow further proceedings into the
net worth of the defendants before determ ning the anobunt. SIG s
Proposed Findings at 1Y 142-43, 147. Having found NT Prop |iable
to SIGon its claimof tortious interference, the Court nust
consi der whether punitive damages are appropriate.

Al t hough the Court has awarded SI G only nom nal damages
on its tortious interference claimagainst NT Prop, punitive
damages are still available on the claim Under Pennsylvani a
| aw, punitive danmages nmay be awarded even when the plaintiff

cannot recover conpensatory damages. Kirkbride v. Lisbon

Contractors, Inc., 555 A 2d 800, 802-03 (Pa. 1989)

Under Pennsylvania | aw, punitive danages may be awarded
because of the defendant’s outrageous conduct, his evil notive,
or his reckless indifference to the rights of others. Feld v.

Merriam 485 A 2d 742, 748-49 (Pa. 1984) (citing Restatenent
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(Second) of Torts 8 908(2)). Punitive damages are penal in
nature and so “are proper only in cases where the defendant’s
actions are so outrageous as to denonstrate willful, wanton or

reckl ess conduct.” Hutchison v. Luddy, 870 A 2d 766, 770 (Pa.

2005). In assessing punitive damges, the state of mnd of the
actor is “vital” and the defendant’s act or failure to act nust
be “intentional, reckless, or nmalicious.” Feld, 485 A 2d at 748.
The Court finds that, nmeasured against this standard,
NT Prop’s actions here are not sufficiently outrageous, evil, or
reckless to justify an award of punitive damages. The Court has
found that NT Prop, know ng that Fishkin and Chernonzav were
subj ect to non-conpetition provisions in their contracts with
SI G induced Fishkin and Chernonzav to breach those provisions by
formng a joint venture with their conpany, TABFG to trade Dow
Futures. NT Prop did this in order to profit from TABFG s
trading. No evidence was presented, however, that NT Prop
intended to harmSIGin formng the joint venture. NT Prop’s
actions were wongful and, as found above, subject it to
ltability for tortious interference with contract, but they do

rise to the level that would warrant punitive danages.

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CAL FI SHKIN, et al., ) Cl VIL ACTI ON
. :

SUSQUEHANNA PARTNERS, G P.,
et al.,

V.

TABFG, LLC, et al., : NO. 03- 3766
ORDER

AND NOW this 17th day of June, 2008, follow ng a bench
trial held on April 23, 24, 25, and 26, 2007, and upon
consideration of the parties’ Proposed Findings of Fact and
Concl usions of Law, and after oral argunent held July 19, 2007,
| T I'S HEREBY ORDERED, for the reasons set forth in a Menorandum
and Order of this date, that judgnent is entered on defendant and
counterclaimplaintiff Susquehanna International Goup LLP s
countercl ainms against plaintiffs and countercl ai m defendants Ca
Fi shkin and 1 gor Chernonzav and countercl ai m def endants TABFG
LLC and NT Prop. Trading, LLC, as follows:

1) Judgnent is entered agai nst Susquehanna
I nternational Goup LLP and in favor of Fishkin, Chernonzav,
TABFG LLC, and NT Prop. Tradi ng, LLC on Susquehanna
International Goup LLP s counterclains for m sappropriation of

trade secrets, conversion, and conspiracy.



2) Judgnent is entered agai nst Susquehanna
I nternational Goup LLP and in favor of Fishkin, Chernonzav, and
TABFG LLC on Susquehanna International Goup LLP s counterclains
for tortious interference with contract.

3) Judgnent is entered in favor of Susquehanna
I nternational Goup LLP and against NT Prop. Trading, LLC on
Susquehanna International Goup LLP' s counterclaimfor tortious
interference with contract in the amount of nom nal damages of

$1.00. No punitive damages are awarded on this claim

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




