IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALBERT J. MCCARTHY,
Plaintiff, E CIVIL ACTI ON
v, E No. 07-cv- 3958
JEFFREY S. DARMAN, et al,

Def endant s.

VEMORANDUM AND ORDER

Joyner, J. June 16, 2008

Presently before this Court is Plaintiff’s Mtion to
Determ ne the Sufficiency of Defendants’ Response to Requests for
Adm ssions of Plaintiff Al bert J. McCarthy, under Rule 36(a)(6)
(Doc. No. 11) and Defendants’ Response thereto (Doc. No. 16).

For the reasons set forth below, Plaintiff’s Motion is DENIED in

all respects.

STANDARD OF REVI EW

Federal Rule of G vil Procedure 36 “is intended to limt, to
the extent practicable, issues that need to be proven at trial.
The purpose of Requests for Adnmission is to expedite the trial by
establishing certain material facts as true, thus reducing the

nunber of issues for trial.” Quinan v. A |l. duPont Hosp. for

Children, No. 08-228, 2008 W. 938874 at *1 (E.D. Pa. Apr. 7,



2008) (citations omtted). The Rule provides that “[a] party may
serve upon any other party a witten request to admt, for

pur pose of the pending action only, the truth of the matters
within the scope of Rule 26(b)(1) relating to: (A facts, the
application of law to fact, or opinions about either; and (B) the
genui neness of any descri bed docunents.” Fed. R Cv. P. 36(a).
This Court has held that Requests for Adm ssions “are not

obj ecti onabl e even if they require opinions or conclusions of

law, as long as the legal conclusions relate to the facts of the

case.” First Options of Chicago, Inc. v. Wallenstein, No. 92-

5770, 1996 W. 729816, at *3 (E.D. Pa. Dec. 17, 1996) (citations
omtted). However, this Court has qualified its position by
hol di ng that Requests for Adm ssion calling for conclusions of
law and relating to facts of the case are “properly

obj ecti onabl e” when they call “for a conclusion of one of the

ultimate issues in the case.” Ghaxerian v. The United States of

Arerica, No. 89-8900, 1991 W 30764, at * 2 (E.D. Pa. Mar. 5,
1991). Rule 36 is not a discovery device, but rather “a
procedure for obtaining adm ssions for the record of facts

al ready knowmn.” |1d. at *1 (citations omtted). “It would be
i nappropriate for a party to demand that the opposing party
ratify |l egal conclusions that the requesting party has sinply

attached to operative facts.” D sability R ghts Council of

G eater Washington v. Washi ngton Metropolitan Area Transit Auth.,




234 F.RD. 1, 1 (D.D.C. 2006) (citations omtted). Describing
the proper form of Requests for Adm ssion, the Third G rcuit has

st at ed:

Regardl ess of the subject matter of the Rule
36 request, the statenent of the fact itself
shoul d be in sinple and concise ternms in order
that it can be denied or admtted with an
absol ute m ni num of expl anat i on or
qual i fication. A request for adm ssion,
except in the nost unusual circunstance,
shoul d be such that it could be answered yes,
no, the answered [sic] does not know, or very
sinple direct explanation be given as to why
he cannot answer, such as in the case of
privilege. . . . Rule 36 should not be used
unl ess the statement of fact sought to be
admtted is phrased so that it can be admtted
or denied w thout explanation.

Levito v. Hussman Food Service Co., Victory Refrigeration Dv.,

1991 W 21608, at *1-2 (E.D. Pa. Feb. 13, 1991) (quoting United

Coal Cos. v. Powell Constr. Co., 839 F.2d 958, 967 (3d Cr

1988)). Furthernore, “[p]laintiffs may not present . . . a broad

and non-specific request for adm ssions of facts.” |n Re Bel

Atlantic Corp. Sec. Litig., 1996 W 47970, at *1 (E.D. Pa. Feb.

2, 1996) (citations omtted).

“Once a party has answered or objected to a response, the
requesting party may seek a judicial determination of the
sufficiency of the answers and/or the propriety of any
objections.” Guinan, 2008 WL 938874 at *1. In evaluating the
sufficiency of the answers/objections, the court should consider

(1) whether the denial fairly meets the substance of the Request;



(2) whether good faith requires that the denial be qualified; and
(3) whether any “qualification” which has been supplied is a good
faith qualification. Id. at *1. In considering the sufficiency
of responses, this Court has found that “[a]nswers that appear to
be non-specific, evasive, anbiguous, or that appear to go to the
accuracy of the requested adm ssions rather than the essenti al
truth contained therein are i npermssible and nust be anended.”

Qui nan, 2008 WL 938874 at *1 (citing Caruso v. Coleman Co., 1995

W. 347003, at *3 (E.D. Pa. June 7, 1995)).

DI SCUSSI ON

The requests and responses at issue here can be grouped into
three categories. W first consider the formof Requests for
Adm ssions Nos. 9, 70, 71, and 39, concluding that these requests
are non-specific and therefore inproper. W next consider the
form of Requests for Adm ssion Nos. 16, 18, 57, 58, 72, 76 and
78, concluding that they seek conclusions of |law and are
therefore inproper. Finally, we consider the form of Defendants’
responses to Plaintiff’s Request Nos. 32, 35, 36, 37, 48, 49, 50,
52, 54, 68 and 74, concluding that Defendants’ denials of these

responses are sufficient.

Non- Speci fi ¢ Requests

We first consider the form of Requests for Adm ssions Nos.



9, 70, 71, and 39, concluding that these requests are non-
specific and therefore inproper.

In Request Nos. 9, 70 and 71, Plaintiff seeks adm ssions of
Def endants’ know edge of various bodies of |aw governing
Plaintiff MCarthy s enploynent status, suspension, renoval or
reduction in rank. W find these Requests to be “broad and non-
specific” because Plaintiff does not specify which provisions of

the enunerated bodies of lawto apply. Bell Atlantic Corp., 1996

W 47970, at *1. W add that Plaintiff failed to present a
specific challenge to the insufficiency of the response to
Request No. 9 in his Mdtion. Because these Requests are overly-
broad, Defendants are unable to give a “sinple and conci se”
response without an explanation pointing to various provisions of

the Iaw and indicati ng whet her or not they had know edge of those

provisions. United Coal, 839 F.2d at 967. W therefore deny
Plaintiff’s notion with respect to Request Nos. 9, 70 and 71
Next, Plaintiff’'s Request No. 39, is sinply an excerpt from
an email, preceded by the introduction, “In a Friday, August 2,
2007, 12:01 P.M e-nmail to Mayor R Spencer, Jr., Jonas as
Borough Solicitor wote . . . .” (P. Mdt. p. 11). Defendants
object to this Request on the grounds of attorney/client
privilege. Plaintiff has not explained the nature of the
rel ati onship between the Mayor and the Borough Solicitor fromthe

Motions filed, and we are therefore unable to properly assess the



merits of this objection. However, we find that the form of
Request No. 39 is inpermssible within the Third Grcuit’s
articulation of the proper formfor Requests for Adm ssion. To
reiterate the Third Grcuit standard, “[a] request for adm ssion,
except in the nost unusual circunstance, should be such that it
coul d be answered yes, no, the answered [sic] does not know, or
very sinple direct explanation be given as to why he cannot

answer, such as in the case of privilege.” United Coal, 839 F.2d

at 968. Request No. 39 cannot be answered in the manner
descri bed because it is entirely unclear what Plaintiff is
requesting. In other words, Request No. 39 is inproperly “broad

and non-specific.” Bell Atlantic Corp., 1996 W. 47970, at *1.

Furthernore, Plaintiff has apparently edited the version of the
emai | he presents in Request No. 39., and Defendants sufficiently
denied this characterization of the content of the email, which
was essentially stripped of its surrounding context. [In sum

Def endants’ response to Request No. 39 was sufficient.

1. Requests Calling for Conclusions of Law

We next consider the formof Requests for Adm ssion Nos. 16,
18, 57, 58, 72, 76 and 78, concluding that they seek concl usions
of law and are therefore inproper.

I n Request Nos. 16, 18, 57 and 58, Plaintiff seeks

adm ssions: (1) that at no tine material to this action did the



Mayor of the Borough of Kennett Square transfer or delegate to

t he Borough Council or Borough Manager any of his | awf ul
authority or duties relevant to the action (Request No. 16); (2)
that Defendants at no tinme had the authority to suspend, denote
and/ or renmove Chief McCarthy fromthe office as Chief of Police
of the Borough (Request No. 18); that Defendants had no grounds
within the nmeani ng of 81190 of the Borough Code to suspend
Plaintiff fromhis duties as Chief of Police (Request No. 57);
and that Defendants violated Plaintiff’s rights under the sane
provision by failing to provide himwth certain procedural
requi renents (Request No. 58). In order to respond to these
Requests, Defendants would be required to draw | egal concl usi ons
as to (1) what the Mayor’s legal authority enconpasses; (2) what
authority enpl oyees occupying the positions occupied by

Def endants command with respect to the suspension, denotion
and/or renmoval of Plaintiff MCarthy; (3) which grounds, under
81190 of the Borough Code, are appropriate for suspension of an
enpl oyee in Plaintiff’s position; and (4) which procedural

requi renents, under 81190 of the Borough Code, are called for
when an enployee in Plaintiff’s situation is suspended, denoted
and/or renoved fromoffice. W find that these Requests
unacceptably call for |legal conclusions relating to the |egal
authority of the parties to this action. These types of

conclusions of law go to the heart of this case,” and thus they



are the proper basis for objection. GChaxerian, 1991 W. 30764, at
* 2 (Requests for Adm ssion calling for conclusions of |aw and
relating to facts of the case are “properly objectionable” when
they call “for a conclusion of one of the ultimte issues in the
case”). Accordingly, we find that Defendants’ responses to
Request Nos. 16, 18, 57 and 58 were sufficient.

Next, in Request No. 72, Plaintiff seeks adm ssion that
Def endants knew Plaintiff MCarthy was entitled to an actua
name-cl eari ng hearing before the Borough Council voted to suspend
himfromhis official duties. Def endants rightly object that
this request calls for a legal conclusion. Request No. 72 is
i nperm ssi bl e because it demands that “the opposing party ratify
| egal conclusions that the requesting party has sinply attached

to operative facts.” Disability Rights Council, 234 F.R D. at 1.

The operative fact in this case is whether or not the Defendants
had knowl edge of the alleged entitlenent, but responding to this
inquiry would require Defendants to draw a | egal conclusion as to
whet her or not Plaintiff MCarthy was entitled to an actual nane-
clearing hearing. Accordingly, Defendants’ response to Request
No. 72 was sufficient.

Finally, in Request Nos. 76 and 78, Plaintiff seeks
adm ssion that Defendants had know edge of the |egal authority of
various actors to issue orders to Plaintiff MCarthy, and the

| egal requirenents regardi ng approval of Plaintiff’s suspension



and Plaintiff’s rights to substantive and procedural due process
of law. Defendants responded by objecting that this Request
calls for a conclusion of law. W first find that both Requests
are non-specific because they do not point to specific provisions
of the governing |law, instead broadly referencing the Borough
Code, the laws of the Commonweal th of Pennsyl vania, and the

Borough CSCRR. See In Re Bell Atlantic, 1996 W. 47970, at *1.

Furthernmore, we find that Request Nos. 76 and 78 seek | egal
conclusions as to what the authority of the Borough Manager and
the President of Council constitutes, and what the | aws governing
suspension fromduties and procedural and substantive due process
dictate. Because they are non-specific and because we find that
t hey seek conclusions of |aw, Defendant’s objection was proper

and the responses to Request Nos. 76 and 78 were sufficient.

I1l. Responses Constituting Proper Denials

Lastly, we evaluate Defendants’ responses to Plaintiff’'s
Request Nos. 32, 35, 36, 37, 48, 49, 50, 52, 54, 68 and 74,
concl udi ng that Defendants’ denials of these requests are
sufficient.

In evaluating the sufficiency of the answers/objections, the
court should consider (1) whether the denial fairly meets the
substance of the Request; (2) whether good faith requires that

the denial be qualified; and (3) whether any “qualification”



which has been supplied is a good faith qualification. LoOrenzo,
1990 W. 83388, at *1. This Court has held that “where issues in
di spute are requested to be admtted, a denial is a perfectly
reasonabl e response, often sufficient in and of itself under

[Rule 36].” Koprowski v. Straight Arrow Publishers, Inc., 1993

WL 444552, at *2 (E.D. Pa. Aug. 25, 1993) (citing United Coal,

839 F.2d at 967). (Qualification of a response to a Request for

Adm ssion is generally permitted “if the statenent, although

containing sone truth, . . . ‘standing alone out of context of
the whole truth . . . convey[s] unwarranted and unfair
inferences.’” Flanders v. daydon, 115 F.R D. 70, 72 (D. WMass.

1987) (quoting Johnstone v. Cronlund, 25 F.R D. 42, 44 (E. D. Pa.

1960)). “Though qualification may be required where a request
contains assertions which are only partially correct,” a
respondi ng party may not nmake “di singenuous, hair-splitting

di stinctions whose unarticulated goal is to unfairly burden an

opposing party.” Thalheimv. Eberheim 124 F.R D. 35, 35 (D

Conn. 1998)(citations omtted).

I n Request Nos. 32, 48 and 74, Plaintiff seeks adm ssion (1)
that Plaintiff MCarthy had not received any notification that
his performance of duty as Chief was unsatisfactory or that there
were grounds to suspend, denote or renove himfromoffice; (2)

t hat Defendants never told McCarthy, in witing or orally, that

t hey had suspended himfromduty or that he was under

10



investigation; and (3) that certain naned Defendants acted as
willful participants in an effort to suspend Plaintiff MCarthy,
both individually and in concert. Defendants deny each of these
Requests as stated, and then qualify their denials with
additional facts and references to enunerated | egal provisions.

We need not evaluate the sufficiency of the further
qualifications Defendants provi de because “a denial by itself
woul d have been sufficient, and the additional qualifications,
whi |l e arguably superfluous wth respect to the requirenments of
the rule, do not underm ne the sufficiency of defendants’
denials.” 1d. W do not find that good faith requires any
qualification of these denials, nor do we find that the
qualifications that Defendants did provide, though superfl uous,
were in bad faith or were disingenuous or hair-splitting.

Thal heimv. Eberheim 124 F.R D. at 35. W neverthel ess note

t hat Defendants’ further qualification by providing additional
counter-facts did not detract fromthe sufficiency of the denial.
Plaintiff may dispute Defendants’ response, and may not even |ike
it, but those feelings alone are not a reason to deem di scovery
responses to be insufficient. 1In sum Defendants’ responses to
Request Nos. 32, 48 and 74 are sufficient.

For the sanme reasons, we deem Defendants’ denials of
Requests Nos. 36, 37, 49 and 50 to be sufficient. Furthernore,

we note that in Request Nos. 49 and 50, it was proper for

11



Defendants to deny the Plaintiff’s characterizations of the
writings contained in Exhibit D, particularly as those passages
were deprived of surrounding context. Defendant’s responses to
Requests No. 36, 37, 49, and 50 include denials supported by the
position that the witings referenced in the Requests “speak for
t henmsel ves.” Generally, this Court has found that it is

i nappropriate for a response to assert that a witing inplicated
in the Request for Adm ssion “speaks for itself.” @Quinan, 2008
W. 938874, at *5. ™A party is not free to simply refer to other
material, but must admit, deny, deny in part and admit in part,
or state that it is unable to admit or deny the statement.”

Rhone- Poul enc Rorer, Inc. v. Home Indem Co., No. 88-9752, 1992

WL 394425 at *10 (E.D. Pa. Dec. 28, 1992). Though they did
assert that certain witings “speak for thensel ves,” Defendants
al so deni ed the requests thensel ves, and these denials were
sufficient. Saying that any witing “speaks for itself” was an
arguably superfluous qualification on the denial of the
statenents nmade in the witings. Therefore, we need not address
whet her, in these instances, the phrase “witing speaks for
itself” is a sufficient response.

Def endants’ responses to Request Nos. 52, 54, and 68 are
al so sufficient, for essentially the sane reasons as above. 1In
Request Nos. 52 and 54, Plaintiff seeks adm ssion that Defendants

did not conply with specified provisions of the CSCRR and the

12



Borough Code requiring that Plaintiff MCarthy be provided with
witten statenents of any charges made agai nst himand of the
reasons for his suspension, as well as an explanation of his
appel late rights. Defendants provided denials to those Requests,
and for the reasons expl ai ned above those denials were sufficient
responses. To the extent that those Requests sought a response
to the content of the | aws being referenced, Defendants’

obj ections were well-founded. Accordingly, Defendants’ denial of
Request No. 68! was al so sufficient, because Defendants provided
a denial to that request which incorporated their responses to
Request Nos. 51 through 55.

Finally, we also find Defendants’ denial of Request No. 35
to be sufficient, and that this Request inproperly seeks a | egal
conclusion. In Request No. 35, Plaintiff first seeks adm ssion
t hat the Borough Manager directed McCarthy to surrender certain
Borough property in a letter dated July 26. In response to this
part of the request, Defendant denies the facts as all eged.

Def endant supports this denial by stating that the correspondence
is awiting which speaks for itself and denying any
characterization of that witing. Once again, those denials in

t henmsel ves were sufficient. |In the second part of Request No.

35, Plaintiff seeks adm ssion that, in directing Plaintiff

'I'n Request No. 68, Plaintiff seeks adni ssion that
Def endants had actual know edge of 887.2, 7.3 and 7.4 of the
CSCRR

13



McCarthy to surrender certain Borough property, the Borough
Manager gave orders that only the Mayor was authorized to issue.
Because this asks Defendants to draw a | egal conclusion as to
whi ch orders the Mayor was authorized by law to issue, we find
that the second part of Request No. 35 inpermssibly calls for a
conclusion of |aw on a contested issue. Because Defendants’
denial is sufficient and because this Request seeks a concl usion
of law, we find that Defendants’ response to Request No. 35 is

sufficient.

CONCLUSI ON

Because Pl aintiff has nmade either non-specific requests or
requests that call for |egal conclusions by Defendants, and
because Def endants have provided sufficient denials to the
remai ni ng requests, we refuse to strike Defendants’ responses and
Def endant s need not provide anended responses to Plaintiff’s
Requests for Adm ssion. W find that Defendants’ responses on
the whole are sufficient and accordingly, to the extent that
Plaintiff’s Rule 36 Mdtion is requesting that we strike

Def endants’ responses, Plaintiff’'s notion is DEN ED.?

2 v also take this opportunity to note the borderline vexatiousness of
Plaintiff's Rule 36 Modtion, which challenged a total of twenty-four of
Def endants’ responses to Plaintiff’'s eighty-one Requests for Admi ssion. It
does not appear to the Court that with the Requests for Adnission at issue in
this Mdtion, Plaintiff has any intention of establishing certain “materi al
facts as true,” Quinan, 2008 W. 938874 at *1, or “obtaining admi ssion for the
record of facts already known,” Ghaxerian, 1991 W. 30764, at * 2. Rather
many, if not nobst of the requests that we have dealt with here clearly appear
i ntended solely to i nduce Defendants into adnitting wholesale liability.

14



An Order follows.

Plaintiff should be aware that the discovery process is not a nechanismfor
harassing or intimdating the opposing party into adnmitting liability. The
parties are hereby on notice that under Rule 11 of the Federal Rules of Civil
Procedure, we have the discretion to | evy sanctions agai nst any party that
uses the discovery process to this end.

15



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALBERT J. MCCARTHY,
Plaintiff, E CIVIL ACTI ON
v, E No. 07-cv- 3958
JEFFREY S. DARMAN, et al,

Def endant s.

ORDER

AND NOW this 16TH day of June, 2008, upon consideration
of Plaintiff’s Mdtion to Determ ne the Sufficiency of Defendants’
Response to Requests for Adm ssions of Plaintiff Al bert J.
McCart hy, under Rule 36(a)(6) (Doc. No. 11) and responses
thereto, it is hereby ORDERED that all of Defendants’ responses
are sufficient and, to the extent Plaintiff is requesting that we
stri ke those responses pursuant to Rule 36(a)(6), Plaintiff’s

Mbtion i s DEN ED.
BY THE COURT:

S/J. CURTIS JOYNER
J. CURTIS JOYNER, J.




