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SANDHYA M FELTES, ESQUI RE
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AMENDED OGPl NI ON

JAVES KNOLL GARDNER,
United States District Judge

This matter is before the Court on the Notice of Appeal
filed March 9, 2007 by plaintiffs-appellants Deborah A Madera
and M chael Madera fromthe February 27, 2007 Order of Chief

Uni ted States Bankruptcy Judge Di ane Wiss Signund of the United



St ates Bankruptcy Court for the Eastern District of Pennsylvani a
whi ch deni ed reconsideration of the bankruptcy court’s

February 8, 2007 Order and acconpanyi ng Menorandum Opi ni on
granting summary judgnent in favor of defendant-appellee

Ameri quest Mortgage Conpany in an adversary proceedi ng.

By Order dated Decenber 5, 2007 | schedul ed an ar gunent
on this bankruptcy appeal. On February 1, 2008 | conducted an
oral argunent on the appeal.! For the reasons expressed bel ow, |
affirmthe decision of the United States Bankruptcy Court for the
Eastern District of Pennsylvania. Specifically, | affirmthe
February 8, 2007 Order of Chief Judge Sigmund granting sunmary
judgment in favor of defendant-appellee and against plaintiffs-
appel l ants in bankruptcy adversary nunber 06-417, and | affirm
the February 27, 2007 Order denying reconsideration of the

February 8, 2007 Order.?

! During this proceeding | also conducted an oral argunent on the
Moti on of Appellants to Stay Sheriff’'s Sale of Their Hone, which notion was
filed January 28, 2008. By Order and acconpanyi ng Opi ni on dated February 7,
2008, appellants’ motion to stay was deni ed.

2 Appellants filed their first Notice of Appeal on March 9, 2007.
That appeal was limted to the bankruptcy court’s disposition of this action
(adversary nunber 06-417). By Amended Notice of Appeal dated March 12, 2007,
however, appellants al so sought to appeal adversary number 07-001. Adversary
nunber 07-001 was a rel ated adversary proceedi ng brought by plaintiffs
Deborah A. Madera and M chael Madera agai nst defendants Aneriquest Mrtgage
Conpany and AMC Mortgage Services, Inc.

The within bankruptcy appeal (which originally enconpassed both
adversary proceedi ngs) was docketed in the United States District Court for
the Eastern District of Pennsylvania on April 6, 2007. On April 9, 2007
Ameri quest Mrtgage Conmpany and AMC Mortgage Services, Inc. (as appell ees)
filed a Motion to Quash Appeal. The Mtion to Quash Appeal sought dismni ssa

(Footnote 2 conti nued):




JURI SDI CT1 ON

This Court has subject matter jurisdiction of this

bankruptcy appeal pursuant to 28 U.S.C. 8§ 158(a)(1).
FACTS

The following facts are gl eaned fromthe February 8,
2007 Order and acconpanyi ng Menorandum Opi ni on of the bankruptcy
court, as well as the uncontested facts contained in the Brief of
Appel lants filed May 14, 2007, the Brief of Appellees filed
June 15, 2007 and the Reply Brief of Appellants filed July 2,
2007; as well as the uncontested statenents of counsel at oral
argunent .

Appel l ants are co-owners of real property |ocated at
401 Twin Streanms Drive, Warm nster, Bucks County, Pennsyl vani a.
Appel l ants reside at this property. In January 2005 appel |l ants
obtained a |loan from Opti on One Mrtgage Conpany secured by a

nort gage upon their home (“Option One loan”). Appellants

(Continuation of footnote 2):

of the appeal of adversary number 07-001 because the bankruptcy court had not
entered a final appeal able Order when the Anended Notice of Appeal was fil ed.

Appel | ants’ response to Appellees’ Mtion to Quash Appeal was
filed on April 23, 2007. Appellants’ response indicated that they woul d
wi thdraw their appeal with respect to adversary nunber 07-001 with the
under st andi ng that any appeal froma final Order in that adversary proceeding
woul d be preserved. During oral argunent conducted on February 1, 2008, |
di smi ssed the appeal of adversary nunber 07-001 by nutual consent of the
parties.

Accordi ngly, the underlying bankruptcy appeal in this matter is
now limted to the final Order issued in adversary numnber 06-417. The
parties involved in this appeal are plaintiffs-appellants Deborah A Madera
(the debtor) and M chael Madera (her husband) and appel | ee Aneriquest Mrtgage
Company.
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utilized the Option One loan to pay off a prior nortgage. The
Option One | oan al so provided appellants with a cash payout which
they used to pay for their son’s college tuition.

Appel lants do not recall the basic facts of the Option
One | oan such as the | oan anount or interest rate. Neither
appel l ant recalls whether they obtained title insurance with
respect to the Option One |loan. Moreover, prior to this
bankrupt cy appeal, appellants did not present any docunentary
evi dence establishing the existence of title insurance for the
Option One loan.?

Subsequent |y, appellants entered into a new | oan
transaction with appell ee Aneriquest Mrtgage Conpany on June 23,
2005 (“Aneriquest loan”). Appellants used the Anmeriquest | oan

proceeds to satisfy their prior Option One | oan. The Aneri queset

8 Appendi x Ato the Brief of Appellants is an unsigned Settl ement
Statement on a form designed by the United States Departnent of Housing and
Urban Devel opnent. Appellants contend that this is the settlenment statenent
formfrom appellants’ Option One | oan transaction. This statement reflects,
at item nunber 1108, that appellants were required to pay for title insurance
in connection with repaynment of the Option One | oan

Appel | ee vehenently opposes ny consideration of this evidence.
Appel | ee asserts that this evidence was never presented to the bankruptcy
court and it is not part of the appellate record. Mdreover, appellee argues
that there is no evidence that this Settlenent Statement, or any other
evi dence showi ng the existence of prior title insurance, was ever provided to
appel | ee.

“[When a party fails to raise an issue in the bankruptcy court,
the issue is waived and may not be considered by the district court on
appeal .” 1n re Kaiser Goup International, Inc., 399 F.3d 558, 565 (3d Cir.
2005). Accordingly, because the Settlenment Statenent has not been nade a part
of the appellate record by the bankruptcy court, | will not consider it as
part of this bankruptcy appeal. Mreover, attaching a docunment to a brief
does not nmake it part of the record. See Martin v. Merrell Dow
Phar maceuticals, Inc., 851 F.2d 703, 706 n.2 (3d Cir. 1988).
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| oan al so provi ded appellants with a cash payout. Appellants
made one paynent under the Aneriquest | oan.

PROCEDURAL HI STORY

Def ault and Forecl osure Judgnent

On March 25, 2006 Deutsche Bank National Trust Conpany,
as assignee of the loan, initiated forecl osure proceedi ngs
agai nst appellants’ hone in the Court of Conmmon Pl eas of Bucks
County, Pennsylvania. A default foreclosure judgnent was entered
agai nst appellants on May 9, 2006. Based upon this foreclosure
judgnent, a sheriff’'s sale of the property was schedul ed to take
pl ace on February 8, 2008.

Prior to oral argunent on the within appeal, appellants
had not noved in the Court of Comon Pl eas of Bucks County,
Pennsyl vani a or the Superior Court of Pennsylvania to vacate or
set aside the default judgnent, to appeal the judgnent, or to
stay the inpending sheriff’s sale.

Appel  ants aver that they served a pro se Answer to the
state court Conplaint seeking foreclosure, which was docketed by
t he Bucks County Court of Common Pleas on April 24, 2006.
Appel l ants contend that their Answer was not correctly docketed
by the Bucks County court, but that it should have prevented the
default and forecl osure judgnent. However, appellee asserts that
appel l ants were aware of the nortgage forecl osure action and

never defended against it.



Request for Information

On June 5, 2006 counsel for appellants, David A
Schol |, Esquire,® sent a letter to appellee alleging violations
of federal and state | aw by appell ee and asserting a right to
rescind the Aneriquest loan. The letter purports to be a
qualified witten request pursuant to the Real Estate Settl enent
Procedures Act, 12 U.S.C. 8§ 2605(5)(e), seeking information
regardi ng unpaid i nterest and escrow bal ances, nonthly paynents,
and the nethod by which paynents were credited by appell ee.

By |etter dated August 2, 2006, appellee acknow edged
recei pt of appellants’ letter. However, appellee avers that the
letter was not received until July 27, 2006.

Bankruptcy and Adversary Proceedi ngs

On July 19, 2006 appellant Deborah A. Madera filed a
voluntary petition for Chapter 13 bankruptcy (case nunber
06-13000). On August 2, 2006 appell ants Deborah A. Madera and
M chael Madera commenced an adversary proceedi ng (adversary
nunber 06-417) agai nst appell ee Aneriquest Mortgage Conpany.

The four-Count adversary Conpl aint contained the
foll ow ng cl ai ns:

() Aneri quest violated 15 U.S.C. 8§ 1638(a) of the
federal Truth-in-Lending Act (“TILA") by

overchargi ng appellants for title insurance and

4 Attorney Scholl is a forner Chief Judge of the United States
Bankruptcy Court for the Eastern District of Pennsylvani a.
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failing to include the overcharge in their TILA
“finance charge” disclosure statenent, which
violations entitle appellants to statutory
recoupnent of danmages and costs agai nst Ameri quest
pursuant to 15 U.S.C. § 1640;

(rn) Ameriquest’s TILA disclosure violations entitle
appellants to rescind the Aneriquest |oan pursuant
to 15 U.S.C. §8 1635(b) and entitle appellants to
statutory damages pursuant to 15 U. S.C. 8§ 1640;

(rer) Aneriquest failed to conmply with 12 U. S. C
88 2605(e) and (f) of the Real Estate Settl enent
Procedures Act (“RESPA’) by failing to respond to
appel lants’ Qualified Witten Request for
rescission; and

(1v) Ameri quest violated 15 U.S.C. § 1691 of the Equal
Credit Opportunity Act (“ECOA’) by substituting
different, |ess favorable |oan terns w thout
advi sing appellants on the date of settlenent.

On August 22, 2006 appellee Aneriquest filed an Answer
to the adversary Conplaint. Thereafter, discovery commenced and
t he bankruptcy court set October 20, 2006 as the deadline to file
pre-trial nmotions. On Cctober 20, 2006, after discovery had

concl uded, Defendant Anmeriquest Mrtgage Conpany’ s Mtion for



Summary Judgnent was filed. Appellee’ s notion sought summary
judgnent on all of appellants’ clains.

On Cctober 30, 2006 Plaintiff’s Expedited Mtion for
Extension of Time to Respond to Defendant’s Mdtion for Sunmmary
Judgnent and for Perm ssion to Anend Conplaint was filed. This
noti on sought an extension to respond to appellee’s summary
j udgnment notion, sought a delay of the hearing on the summary
j udgnment notion, and sought |eave to file an Anended Conplaint in
adver sary nunber 06-617.

In appel l ants’ proposed Anended Conpl ai nt, appellants
wi thdrew their ECOA claim Appellants also w thdrew their RESPA
cl ai m agai nst appel | ee Aneriquest, and instead asserted the claim
agai nst AMC Mortgage Services, Inc. The Amended Conpl aint al so
asserted a new TI LA disclosure violation based upon appellee’s
i ssuance of a one-week right-to-cancel notice. Finally, the
Amended Conpl ai nt asserted a new cl ai m agai nst appel |l ee for
vi ol ati ons of the Pennsylvania Unfair Trade Practices Act and
Consuner Protection Law, 73 P.S. 88 201-7 and 201-2(4).

On Novenber 28, 2006 a hearing on appellee’ s sunmary
j udgnent notion and appellants’ notion for |eave to anend the
Conpl ai nt was hel d before bankruptcy Chief Judge Signmund.®> At
t he hearing, appellants withdrew their claimfor damages and

costs related to appellee’s alleged violation of ECOA and Chi ef

5 Al t hough Chi ef Judge Signund refers to the proceeding as a
hearing, it appears to have been solely an oral argunent.
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Judge Sigmund orally denied appellants’ notion for |eave to anend
t he adversary Conpl ai nt.

On February 8, 2007 Chief Judge Signmund issued an O der
and acconpanyi ng Menorandum Qpi ni on whi ch granted appellee’s
nmotion for summary judgnment on all renmaining counts. As
pertinent to this appeal, the bankruptcy court held that the

Rooker - Fel dman doctri ne® barred appellants’ clains for rescission

in Count Il. Chief Judge Sigmund al so concl uded that appellants
had presented insufficient evidence to establish that they had
obtained title insurance with the Option One loan or to
denonstrate that appellee had notice of any such title insurance.
Therefore, the bankruptcy court dism ssed the TILA claimfor
damages in Count |.

Chi ef Judge Sigmund’s February 8, 2007 Order and
acconpanyi ng Menor andum QOpi ni on al so expl ai ned t he bankruptcy
court’s rationale for denying appellants | eave to anend their
Compl aint. The court held that the anmendnent was untinely
because appellants were fully aware of the basis of the new

clainms and of their need to add an additional party before the

6 As npst recently explained by the United States Suprenme Court, the
Rooker - Fel dman doctrine is a statutory-based abstention doctrine which
precludes federal trial courts from exercising appellate jurisdiction over
final state-court judgnents. Lance v. Dennis, 546 U S. 459, 463,

126 S. Ct. 1198, 1201, 163 L.Ed.2d 1059, 1064 (2006)(per curiam. See
Rooker v. Fidelity Trust Conmpany, 263 U.S. 413, 44 S.Ct. 149, 68 L.Ed. 362
(1923) and District of Colunbia Court of Appeals v. Feldman, 460 U.S. 462,
103 S. Ct. 1303, 75 L.Ed.2d 206 (1983).
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concl usion of discovery. Chief Judge Sigmund al so concl uded t hat
t he proposed anendnents woul d be futile.

On February 16, 2007 appellants filed Plaintiff’s
Mot i on Requesting Reconsideration of Menmorandum Qpi ni on and Order
of February 8, 2007. Defendant Ameri quest Mortgage Conpany’s
Response in Qpposition to Plaintiffs’ Mtion for Reconsideration
was filed on February 19, 2007. By Order dated February 27,
2007, Chief Judge Signund deni ed appellants’ notion for
reconsideration. On March 9, 2007 appellants filed a Notice of
Appeal fromthe bankruptcy court’s February 27, 2007 O der

CONTENTI ONS

Rooker - Fel dman Doctri ne

Appel | ant s
Appel lants argue that in light of recent United States
Suprene Court decisions, the bankruptcy court erred in sua sponte

appl yi ng the Rooker-Feldman doctrine to bar their claimfor

rescission of the state court foreclosure default judgnent.
Appel l ants contend that the TILA claimwas not actually
litigated in state court. Therefore, appellants argue that they
cannot be considered both a party losing in state court and a
party inviting review of the state court judgnent.
Appel l ants further aver that recent precedents make

cl ear that Rooker-Feldnman is a doctrine of limted application.

Appel lants contend in that in order for the doctrine to apply,
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the state court decision nust be afforded res judicata and given
col l ateral estoppel effect under state law. Appellants argue
t hat Pennsyl vani a default judgnents do not have coll ateral

estoppel or res judicata effects, and, therefore, Rooker-Fel dnan

was incorrectly applied.
Appel l ants al so contend that the “inextricably

intertw ned” portion of Rooker-Feldman has been overrul ed because

the Supreme Court did not use it as a factor in its recent

deci sions. Moreover, appellants argue that the state proceedi ng
resulted in an in remjudgnent, but did not adjudicate the rights
of the parties as between one another (presumably referring to in
per sonam proceedi ngs). Because rescission is directed at the
personal rights of the parties under their |oan obligation,
appel l ants assert that their rescission rights are unaffected by
t he j udgnent.

Appel lants also insist that the state court judgnent
entered against themis susceptible to attack. Appellants aver
that the procedural irregularities in state court, including its
failure to take cogni zance of their pro se Answer, were ignored
by the bankruptcy court.

For the reasons expressed in the D scussion section,
below, | reject appellants’ contentions concerning the Rooker-

Fel dman doctri ne.
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Appel | ee

Appel | ee argues that bankruptcy court’s sua sponte

i nvocation of the Rooker-Fel dman doctrine was proper as the court

is under a continuing obligation to investigate its subject
matter jurisdiction over the matters before it. Appellee
contends that nunerous recent decisions within this jurisdiction

have held that the Rooker-Fel dman doctrine bars a borrower’s

claimfor rescission under TILA where a state court foreclosure
j udgnent has been entered agai nst the borrower.

Specifically, appellee clains that the recessionary
relief requested by appellants is inextricably intertwined with
the nortgage foreclosure judgnent against appellants in the Court
of Common Pl eas of Bucks County, Pennsylvania. Appellee asserts
that rescission of the state judgnment would inproperly prevent
the state court fromenforcing its own orders.

Appel | ee argues that appellants are seeking to have
this court invalidate the state court judgnment because of its
procedural defects. Appellee avers that this is the precise type

of action which is prohibited by Rooker-Fel dman.

For the reasons expressed in the D scussion section,
bel ow, | accept appellee’s contentions concerning the Rooker-

Fel dnman doctri ne.
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TILA daim

Appel | ant s

Appel  ants argue that the bankruptcy court erred in sua
spont e deciding the substance of their TILA claimbased on
appellee’s failure to disclose an overcharge of title insurance
as part the finance charge disclosure for their loan. Appellants
aver that appellee did not raise the issue of whether appellants
had proven the presence of title insurance in its notion for
summary judgnment. Appellants assert that they could have easily
denonstrated that they had title insurance on their prior loan if
t hey had been aware that this issue was dispositive.

Appel lants further argue that it was error for the
bankruptcy court to grant sunmmary judgnment based upon whet her
appel l ants were aware of the title insurance overcharge and
notified appell ee of the overcharge.

Appel  ants do not dispute that they were charged the
appropriate basic rate for title insurance on their |oan and that
the applicable provisions of the Manual of Title Insurance Rating
Bureau of Pennsylvania govern the title insurance rates in this
case.

Pursuant to section 5.6 of the manual, appellants
contend that they were entitled to the refinance rate, and did
not have an affirmative duty to denonstrate their entitlenment to

the refinance rate, because they had prior title insurance with
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their Option One |loan. Appellants argue that the reissue rate
has an evidentiary burden which is absent fromthe refinance
rate. Appellants assert that the bankruptcy court confused the
reissue rate provision with that of the refinance rate, and

i nproperly placed the burden of proof on appellants to
denonstrate the existence of prior title insurance.

Appel l ants further argue that it is against public
policy to require the general public to be infornmed of the rate
structures of title insurance. Appellants contend that borrowers
are not likely to know about their eligibility for a reduced rate
whereas the lender is likely to know of the borrower’s
eligibility. Mreover, appellants assert that nere know edge
that individuals |like the appellants had undertaken | oans which
were likely to require title insurance should provide sufficient
notice to lenders and trigger an obligation to provide borrowers
with the lower rate.

Appel l ants contend that they properly rebutted
appel l ee’s factual avernents by offering an affidavit that in
[ight of what appellants now know, they were entitled to a | ower
rate. Appellants also argue that their expert affidavit makes
clear that irrespective of what appellants told or did not tel
appel | ee about their prior coverage, they were entitled to the

| ower rate.
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For the reasons expressed in the D scussion section,
below, | reject appellants’ contentions concerning their TILA
claim

Appel | ee

Appel I ee clains that appellants’ TILA clai mwas
properly dism ssed by the bankruptcy court for three reasons:

(1) TILA expressly excludes the cost of title insurance fromthe
“finance charge” (as used in the mandatory disclosure statenent);
(2) appellants were not overcharged for title insurance because
they were not entitled to a discounted reissue or refinance rate
as aresult of their failure to provide proof of a prior title

i nsurance policy before or at loan closing; and (3) the title

i nsurance charge was reasonabl e, and therefore no portion of the
charge shoul d have been included in the “finance charge”

di scl osure.

Appel | ee avers that there is abundant authority hol ding
that under TILA the burden of showi ng the existence of prior
title insurance is allocated to the borrower. Appellee further
contends that the record is clear that appellants failed to
support their TILA claimwith sufficient evidence that they were
aware that they had prior title insurance or notified Amreriquest
of this fact.

Appel | ee asserts that appellants’ argunent that they

did not know that the existence of title insurance was an i ssue
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i s disingenuous. Appellee avers that the appellants were each
gquestioned at length at their depositions about this issue.
Mor eover, appellee clains that appellants’ counsel has tried
numer ous cases where this issue was directly litigated.

For the reasons expressed in the D scussion section,
bel ow, | accept appellee’s contentions concerning appellants’
TI LA cl ai m

Amendnent of Conpl ai nt

Appel | ant s

Appel l ants assert that the bankruptcy court abused its
di scretion by denying appellants’ notion to anend their
Conpl ai nt. Appellants aver that the delay in seeking anendment
was | ess than three nonths fromthe tinme the adversary proceedi ng
was filed and that the notion was filed wthin one week fromthe
tinme that appellee filed its notion for summary judgnent
(triggering the need to anend). Appellants contend that there is
no suggestion that their actions were tactical, that the del ay
was undue or that there was any bad faith

Appel  ants concede that the notion to anend was fil ed
ten days after the tinme by which all notions were required to be
filed. However, appellants claimthat because Ameriquest filed
its nmotion for summary judgnent on the last day to file pre-trial
noti ons, appellants could not file any notions responsive to the

summary judgnent notion within the deadline period. ©Mboreover,
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because no trial date had been set by the bankruptcy court,
appel l ants contend that the anendnent woul d not have di srupted
any trial proceedings.

Appel  ants argue that their amended conpl ai nt was not
futile. Appellants contend that the bankruptcy court’s finding
of futility was generally prem sed on its application of Rooker-
Fel dman, whi ch shoul d be reversed for the reasons explained in
their brief. Moreover, appellants claimthat the bankruptcy
court erred in concluding that m srepresentations in appellee’s
| oan ternms and appellee’'s failure to provide notice of the right
to rescind did not constitute entitlenent to damages under TILA
and Pennsyl vani a | aw.

For the reasons expressed in the D scussion section,
below, | reject appellants’ contentions concerning anendnment of
t heir adversary Conpl aint.

Appel | ee

Appel | ee asserts that the bankruptcy court correctly
deni ed appellants’ notion to anmend their Conplaint and did not
abuse its discretion. Appellee avers that the bankruptcy court’s
denial of the notion to anend becane noot because the identical
Complaint was filed in order to comence a second adversary
proceedi ng within Deborah A. Madera's Chapter 13 bankruptcy

action.
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Appel  ee further contends that the notion was untinely
because appellants did not seek to anmend their Conplaint until
after discovery was concluded and appellee’s notion for summary
j udgnent had been filed. Appellee clains that the notion to
anmend attenpted to add a new defendant whi ch had not been subject
to discovery. Appellee argues that appellants were aware of the
“new’ clains and the need to add an additional party far in
advance of the filing of the notion to amend.

Appel | ee asserts that appellants offered no new
evi dence in support of their nmotion to amend. Appellee further
contends that courts are reluctant to allow plaintiffs to add new
theories of liability after summary judgnent argunents have been
conpleted. Thus, under all the circunstances, appellee asserts
that the notion was untinely and prejudicial.

Appel l ee further clains that the notion to anmend was
futile. First, because the bankruptcy court had al ready

determ ned that Rooker-Fel dman doctrine barred any resci ssion

clains, appellee asserts that any cl ains seeking such relief in
t he proposed anended conplaint were futile.

Second, based upon the bankruptcy court’s concl usion
t hat appellants were not overcharged for title insurance under
TI LA and, by their own adm ssion, had voluntary entered into the
| oan transaction wth an awareness of the terns of the | oan,

appel | ee argues that appellants could not set forth any harm
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resulting fromthe alleged violation of the Pennsylvania Unfair
Trade Practices Act and Consumer Protection Law,
73 P.S. 8 201-1, related to the overcharge.

Third, appellee clains that because appell ants had
admtted at their depositions that they were not confused by the
One Week Cancel l ation Notices, the confusion theory of liability
under the Pennsylvania Unfair Trade Practices Act and Consumer
Protection Law was w thout nerit.

For the reasons expressed in the Discussion section
bel ow, | accept appellee’s contentions concerni ng anendnent of
appel l ants’ adversary Conpl aint.

STANDARD OF REVI EW

The | egal determ nations of a bankruptcy court are
reviewed de novo. The bankruptcy court’s factual determ nations
are reviewed under the clearly erroneous standard. Sovereign

Bank v. Schwab, 414 F.3d 450, 452 n.3 (3d Cr. 2005) (i nternal

citations omtted).
The district court’s review of a bankruptcy court’s
denial of a notion to anend the conplaint is subject to an abuse

of discretion standard. Garvin v. Cty of Phil adel phi a,

354 F.3d 215, 219 (3d Cr. 2003). To show an abuse of
di scretion, appellants nust show that the district court’s action
was arbitrary, fanciful or clearly unreasonable. A trial court’s

exerci se of discretion should not be disturbed “unl ess no
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reasonabl e person woul d adopt the district court’s view.”

Stecyk v. Bell Helicopter Textron, Inc., 295 F.3d 408, 412

(3d Gir. 2002).
DI SCUSSI ON

Rooker - Fel dman Doctri ne

As expl ained by the United States Suprene Court, the

Rooker - Fel dman doctrine is a statutory-based doctrine which

stands for the proposition that “lower federal courts possess no
power whatever to sit in direct review of state court decisions.”

Atlantic Coast Line Railroad Conpany v. Brotherhood of Loconotive

Engi neers, 398 U. S. 281, 296, 90 S.Ct. 1713, 1748,
26 L. Ed.2d 234, 246 (1970). Because the doctrine divests the
court of subject matter jurisdiction, it may be raised at any

time by either party or by the court sua sponte. Desi’'s Pizza,

Inc. v. Cty of Wlkes-Barre, 321 F.3d 411, 419 (3d G r. 2003);

Nesbit v. Gears Unlimted, Inc., 347 F.3d 72, 77 (3d Cr. 2003).

The statutory foundation of Rooker-Feldman is the

certiorari statute. Under the statute, “[f]inal judgnments or
decrees rendered by the highest court of a State in which a
deci sion could be had, may be reviewed by the Suprene Court....”
28 U.S.C. § 1257

Recent Suprene Court decisions have curtailed

Rooker - Fel dman’ s application. However, the doctrine remains

viable. See Lance v. Dennis, 546 U.S. 459, 464, 126 S.C. 1198,
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1201, 163 L.Ed.2d 1059, 1065 (2006) (per curianm). As recently
stated by the Suprenme Court, the doctrine is limted to cases
“brought by state-court |osers conplaining of injuries caused by
state-court judgnents rendered before the district court
proceedi ngs comrenced and inviting district court review and

rejection of those judgnents.” Exxon Mbil Corporation v. Saudi

Basic I ndustries Corporation, 544 U.S. 280, 284, 125 S. . 1517,

1521- 1522, 161 L. Ed.2d 454, 461 (2005).
The al l eged federal injury nmust be caused by the state

court judgnent itself. Exxon, supra. Rooker-Feldman is not

inplicated sinply because a party brings to federal court a
matter it previously litigated in state court. Parkview

Associ ates Partnership v. Cty of Lebanon, 225 F.3d 321, 329

(3d Cr. 2000), asserts that Rooker-Feldman is not a

jurisdictional version of preclusion.

“If a federal plaintiff present[s] sonme independent
claim albeit one that denies a |l egal conclusion that a state
court has reached in a case to which he was a party,” then

Rooker - Fel dman does not bar jurisdiction. Exxon, 544 U. S.

at 293, 125 S.Ct. at 1527, 161 L.Ed.2d at 467 (internal citation
omtted).

The United States Court of Appeals for the Third
Circuit enploys the following factors to determne if

jurisdiction nust be declined under the Rooker-Fel dnan doctri ne.
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The Third Crcuit has stated:

[A] claimis barred by Rooker-Fel dman under two
circunstances: first, if the federal claimwas
actually litigated in state court prior to the filing
of the federal action or, second, if the federal claim
is inextricably intertwined with the state

adj udi cati on, neaning that federal relief can only be
predi cated upon a conviction that the state court was
wong. In either case, Rooker-Fel dman divests the
District Court of subject matter jurisdiction over

t hose cl ai ns.

A federal claimis inextricably intertwned with an

i ssue adjudicated by a state court when: (1) the
federal court nmust determne that the state court

j udgment was erroneously entered in order to grant the
requested relief, or (2) the federal court nust take an
action that would negate the state court’s judgnent...

I n other words, Rooker-Fel dman does not allow a
plaintiff to seek relief that, if granted, would
prevent a state court fromenforcing its own orders.

In re Knapper, 407 F.3d 573, 580 (3d Cir. 2005)(interna

citations omtted).
Wth regard to the concept of “inextricably
intertwined”, the Third Crcuit has specifically reaffirned its

Rooker - Fel dman juri sprudence in a nunber of post-Exxon deci sions.

Al t hough other Circuit Courts of Appeals have refornmed or

guestioned their prior applications of Rooker-Feldman doctrine in

light of the recent Suprene Court decisions, the Third Crcuit

has explicitly not followed suit. 1n re Stuart, 367 B.R 541,

549-550 (Bankr. E.D.Pa. 2007); In re Cooley, 365 B.R 464, 470-

473 (Bankr. E.D.Pa. 2007)(noting that Knapper, supra, was deci ded

after Supreme Court’s Exxon deci sion).
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Moreover, the Third Crcuit as well as a nunber of
bankruptcy courts within the Eastern District of Pennsylvania
(specifically construing TILA as well as RESPA) have hel d that

Rooker - Fel dman doctrine bars clains for rescission in bankruptcy

proceedi ngs, including adversary proceedings, if such clains
woul d have the effect of undoing a state court foreclosure

action. See In re Knapper, 407 F.3d 573, 580 (3d Cr. 2005);

In re Stuart, 367 B.R 541, 549-550 (Bankr. E.D.Pa. 2007);

In re Cooley, 365 B.R 464, 470-473 (Bankr. E.D.Pa. 2007); In re

Reagoso, Bankr.No. 06-12961 (JKF), 2007 W. 1655376, at *2-3
(Bankr. E.D.Pa. June 6, 2007).

Appel lants’ interpretation of the recent Rooker-Fel dman

deci sions by the Suprene Court is neither persuasive, nor has it
been followed by the Third Crcuit. 1In every case decided since
t he Exxon deci sion, when faced with the question of whether the
“inextricably intertw ned” factor remains a valid consideration
in the analysis of clainms which may be jurisdictionally barred

under the Rooker-Feldman doctrine, the Third Crcuit has re-

affirmed that the factor applies. See, e.q., Gary v. Braddock

Cenetery, Nos. 06-3469, 06-3617, and 06-3680, _  F.3d ___,
2008 W. 343320,
at *8 (3d Cr. Feb. 5, 2008).

Chi ef Judge Sigmund’ s anal ysis, incorporating the

analysis of In re Randall, 358 B.R 145 (Bankr. E.D.Pa. 2006)
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(Fox, J.), is squarely on point. A nortgage foreclosure action
depends upon the existence of a valid nortgage. A proper claim
that a | oan nmust be rescinded pursuant to TILA would have the
effect of invalidating the nortgage.

Thus, if appellants’ claimfor rescission were
permtted to proceed and appellants’ obtained a favorable
judgnment, the resulting federal judgnent would necessarily negate
the state court foreclosure judgnent, a judgnent which had been
rendered prior to the commencenent of the bankruptcy proceedi ngs.

This result is precisely the outconme prohibited by Rooker-Fel dman

doctri ne.
Thi s reasoni ng has been foll owed in numerous deci sions
by the Third Circuit as well as in nmultiple bankruptcy deci sions

issued within this District. See I n re Knapper, supra; In re

Faust, 353 B.R 94, 100 (Bankr. E.D.Pa. Sept. 26, 2006).
Appel I ants have not denonstrated any |egal error
regardi ng the bankruptcy court’s application of the Rooker-
Fel dman doctrine. Appellants’ clains for rescission of their
| oan pursuant to TILA were properly di sm ssed.
Accordi ngly, the February 27, 2007 Order of the
bankruptcy court is affirnmed insofar as it upheld the application

of the Rooker-Feldman doctrine to appellants’ clains for

rescission in their adversary Conplaint.
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TILA daim

Summary Judgment St andard
Federal Rule of Bankruptcy Procedure 7056 i ncorporates
Federal Rule of G vil Procedure 56 governing summary judgnent.
Thus, the same sunmary judgnment standard is applicable in both

civil and bankruptcy actions. See In re Miushroom Transportation

Conpany, Inc., 382 F.3d 325, 335 (3d Cr. 2004).

In considering a notion for summary judgnent, the court
must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnment

as a matter of law” Fed.R GCv.P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986);

Federal Honme Loan Mortgage Corporation v. Scottsdal e | nsurance

Conpany, 316 F.3d 431, 433 (3d Cr. 2003). Only facts that may
affect the outcone of a case are “material”. Mor eover, al
reasonabl e i nferences fromthe record are drawn in favor of the

non- novant. Anderson, supra.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 858 (3d Cir. 2000). A plaintiff cannot
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avert summary judgnment wi th specul ation or by resting on the
all egations in his pleadings, but rather nust present conpetent
evidence fromwhich a jury could reasonably find in his favor

Ri dgewood Board of Education v. N.E. for ME., 172 F. 3d 238, 252

(3d Gr. 1999); Wods v. Bentsen, 889 F. Supp. 179, 184 (E.D. Pa.

1995) .
D snissal of TILA daim

Under TILA, a |ender nust nake certain material
di scl osures prior to or at the closing of a | oan transaction,

i ncluding the “finance charge” associated with the | oan.

15 U.S.C. 88 1602(u) and 1638(a); 12 C.F.R 88 226.17 and 226. 18.
The “finance charge” includes all of those charges “payable
directly or indirectly by the person to whomthe credit is

ext ended, and inposed directly or indirectly by the creditor as
an incident to the extension of credit”. 15 U S.C. 8§ 1605(a).

TI LA expressly excludes title insurance fromthe
definition of finance charge. 15 U . S.C. 8§ 1605(e)(1). However,
title insurance charges are not excluded fromthe definition to
the extent they are not bona fide and reasonable. 12 C F. R
8§ 226.4(c)(7)(l). Stated alternatively, where the title
i nsurance charge i s unreasonabl e or excessive, that portion of
t he charge which is unreasonabl e or excessive nust be included in

the finance charge and di sclosed. Johnson v. Know Fi nanci al
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Goup, LLC Cv.A No. 03-378, 2004 W 1179335, at *6 (E.D. Pa.
May 26, 2004) (VanAntwerpen, J.).

Courts assess the reasonabl eness of title insurance
prem uns t hrough conparison of the disputed charges with the

prevailing rates of the industry in the locality. Jones v. Aanes

Fundi ng Corporation, G v.A No. 04-CV-4799, 2006 WL 2845689, at *5

(E.D.Pa. March 8, 2006)(Davis, J.)(internal citation and
guotation omtted).

I n Pennsylvania, uniformtitle insurance charges are
established by the Manual of Title |Insurance Rating Bureau of
Pennsyl vania (“TlI RBOP Manual "), which is approved by the

Pennsyl vani a I nsurance Departnent. Johnson v. Know Fi nanci a

G oup, LLC supra, at *6 n.6. Courts generally use the Tl RBOP

Manual rates as the gauge for determ ning the reasonabl eness of

title insurance rates. Davis v. Deutsche Bank National Trust

Conpany, Civ.A No. 05-CVv-4061, 2007 W. 3342398, at *4 (E.D. Pa.
Nov. 8, 2007).-7

The TIRBOP Manual provides that a borrower in a
refinance or substitution loan wll be charged the “basic rate”
for title insurance unless the borrower qualifies for a
di scounted “reissue rate” pursuant to section 5.3 or a discounted

“refinance rate” pursuant to section 5.6.

7 Appel | ants and appel |l ee agree that the bankruptcy court’s use of
t he TI RBOP Manual was proper to assess the title insurance rates in this
action.
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Under section 5.3, governing the reissue rate, “[a]
purchaser of a title insurance policy shall be entitled to
purchase this coverage at the reissue rate if the real property
to be insured is identical to or part of real property insured 10
years imrediately prior to the date the insured transaction
cl oses when evidence of the earlier policy is produced
notw t hst andi ng t he anmount of coverage provided by the prior
policy.”

Under section 5.6, governing refinance and substitution
| oans, “when a refinance or substitution loan is nmade within 3
years fromthe date of closing of a previously insured nortgage
or fee interest and the prem ses to be insured are identical to
or part of the real property previously insured and there has
been no change in the fee sinple ownership, the Charge shall be
80% of the reissue rate.” Thus, to qualify for the refinance
rate, (1) the prior nortgage nust have carried title insurance;
(2) the prem ses nust be identical; and (3) there nust be no
change in ownership of the prem ses.

Not ably, section 5.6 does not have an explicit
requi renent that the borrower provide evidence of the terns of
the prior title insurance rate for the refinance or substitution
title insurance rate. However, courts within the Third Crcuit
generally require the borrower to offer sonme evidence that the

| ender knew or shoul d have known of the existence of the prior

-28-



title insurance in order for the borrower to survive a notion for

summary judgnent. See, e.q., Jones v. Aanes Funding Corporation,

supra, at *6-7.

The vast majority of bankruptcy courts and district
courts within this judicial district have held that “[a]t the
very least, if a borrower contends that a | ender failed to obtain
the lowest title insurance rate permtted by |aw, she has an
affirmative burden to denonstrate that the | ender knew or shoul d
have known of the facts justifying that |lower rate.” Inre
Escher, 369 B.R 862, 877 (Bankr. E.D.Pa. 2007)(internal citation

and quotation omtted); see also In re dauser, 365 B.R 531, 537

(Bankr. E.D.Pa. 2007); Inre Fields, Cv.A No. 06-1753,

2006 W. 2192342, at *3-4 (E.D.Pa. July 31, 2006)(Bartle, C.J.).
Moreover, the Third Crcuit recently held in a non-

precedential opinion that a plaintiff claimng a violation of

TI LA must provide evidence that prior to or at |oan closing he or

she provided evidence to the | ender which shows entitlenent to

the refinance rate. Ri cciardi v. Aneriquest Mrtgage Conpany,

164 Fed. Appx. 221, 226 (3d Cr. 2006).

My review of the record indicates that the bankruptcy
court’s findings with regard to appellants’ TILA claimfor
damages were firmy grounded in the facts before it, and its
| egal concl usions were supported by the vast majority of

bankruptcy | aw decisions within this Crcuit. Thus, wth regard
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to the burden of production for appellants’ title insurance claim
pursuant to TILA, | follow the substantial weight of authority
within this district as well as the Third Grcuit’s non-
precedenti al opinion.

In order for appellants’ TILA claim (that appellee
failed to obtain the lowest title insurance rate permtted by
law) to survive summary judgnent, appellants had to affirmatively
denonstrate that appell ee knew or should have known of the facts
justifying the lower rate. Appellants failed to neet this burden
in their response to appellee’ s summary judgnent notion.

As the bankruptcy court correctly concluded, appellants
failed to recall the basic facts of the Option One | oan
transaction and they failed to produce any records of the prior
|l oan to appellee. At their depositions, appellants admtted that
t hey did not have any records fromthe Option One | oan and they
could not recall whether they were issued title insurance in
connection with that nortgage. Appellants also admtted that
they had no nmenory of ever discussing the existence of prior
title insurance with appellee prior to or at the Aneriquest |oan
closing. Moreover, appellants presented no evidence which

i ndi cated that appellee had actual or constructive notice that
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appel l ants had obtained title insurance with their Option One
loan in response to appellee’s notion for sunmary judgnent.?

Addi tional ly, appellants were not caught by surprise by
t he bankruptcy court’s decision on the title insurance issue.
Appel l ants’ assertion that they did not know that their failure
to produce evidence of prior title insurance would be a
di spositive issue is disingenuous. Appellants were each
questioned about the existence of prior title insurance at their
depositions. Appellee’s Menorandum of Law i n Support of
Def endant Aneri quest Mortgage Conpany’'s Mtion for Summary
Judgnent consistently and repeatedly refers to this issue. The
title insurance issue was clearly raised by appellee throughout
the course of the litigation.

Appel  ants’ argunent that the burden of proof has been
i nproperly placed upon them although grounded in the text of
section 5.6 of the TIRBOP Manual, is essentially a public policy
argunent. Indeed, as appellants argue, borrowers may be unlikely
to know of their eligibility for reduced title insurance rates
and | enders may be nore likely to be aware of the borrower’s

eligibility.

8 As the bankruptcy court correctly concluded bel ow, appellants’
assertion that the prior loan itself is sufficient evidence of a prior title
i nsurance policy is not supported by any known | egal authority. Know edge of
a prior loan, without the |l oans terms or other related docunents, is also
insufficient to show that appellee had constructive notice that it was the
type of loan that should have or did require title insurance.
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However, the standard adopted above takes these policy
concerns into consideration. The burden is appropriately
all ocated to the borrowers in a refinance transacti on because
they are the parties with the best access to the records of their
prior loan. Therefore, borrowers have the burden to denonstrate
that their |ender knew or should have known of the existence of a
prior title insurance policy. |If borrowers supply sufficient
information to the lender, this burden is satisfied.

Thus, in the context of the this action, had appellants
supplied the terns of their prior |oan and the applicable title
i nsurance policy provisions, they would have given sufficient
notice to appellee and the rate shoul d have been accordingly
adj usted (assum ng they indeed had prior title insurance and the
ot her applicable section 5.3 or 5.6 factors are net). The
standard did not nandate that appellants affirmatively request a
reduced title insurance rate. Rather, the standard required
that, at a mninmum appellants supply sufficient information to
appellee to alert it to fact that their prior loan carried title
I nsur ance.

Accordingly, the February 27, 2007 Order of the
bankruptcy court is affirnmed insofar as it upheld the dism ssal
of appellants’ TILA claimin Count | of their adversary

Conpl ai nt .
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Anendnment of Adversary Conpl ai nt

Federal Rule of G vil Procedure 15(a), governing
anendnent of pleadings, is incorporated in Federal Rule of
Bankruptcy Procedure 7015. Where anendnent is sought after a
responsi ve pleadi ng has been filed, “a party may anmend the
party’s pleading only by | eave of court or by witten consent of
t he adverse party; and | eave shall be freely given when justice
so requires.” Fed.R CGv.P. 15(a). Thus, whether to permt an
anendnent to a conplaint rests within the sound discretion of the

trial court. Coventry v. U S. Steel Corporation, 856 F.2d 514,

519 (3d Gir. 1988).
Leave to anmend nay be denied on the basis of undue
delay, bad faith, dilatory notive, undue prejudice to the

opposing party, or futility of amendnent. Massarsky v. Genera

Motors Corporation., 706 F.2d 111, 125 (3d Gr. 1983). The Third
Crcuit has made the foll ow ng pronouncenent with regard to the
del ay and prejudice which may result fromlate anendnents to a
conpl ai nt:

The mere passage of tinme does not require that a notion
to anend a conpl aint be deni ed on grounds of
delay....In fact, delay alone is an insufficient ground
to deny | eave to anend....However, at sone point, the
delay will becone undue, placing an unwarranted burden
on the court, or will becone prejudicial, placing an
unfair burden on the opposing party. Delay may becone
undue when a novant has had previous opportunities to
amend a conpl ai nt.

When a party del ays nmaking a notion to amend unti
after summary judgnment has been granted to the adverse
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party, other courts have recognized that the interests
in judicial econony and finality of litigation may
becone particularly conpelling....Thus, while bearing
in mnd the liberal pleading philosophy of the federal
rules..., the question of undue delay requires that we
focus on the novant’s reasons for not anending

sooner. ...

Mor eover, substantial or undue prejudice to the
non-nmovi ng party is a sufficient ground for denial of

| eave to anend....The issue of prejudice requires that
we focus on the hardship to the defendants if the
amendnent were permtted....Specifically, we have

consi dered whet her allowi ng an anendnent woul d result
i n additional discovery, cost, and preparation to
def end agai nst new facts or new theories.

Cureton v. National Collegiate Athletic Association,

252 F.3d 267, 272-273 (3d GCr. 2001)(internal quotations and
citations omtted).

The bankruptcy court did not abuse its discretion in
denyi ng appellants’ notion to anmend their Conplaint. As the
bankruptcy court concluded, appellants were aware of the basis of
t he proposed anmendnents far in advance of the deadline to file
all pre-trial notions. The proposed anendnents did not rely on
any new y di scovered evidence which first canme to light after
appel  ants’ had commenced the adversary proceeding or during the
di scovery process. Moreover, appellants failed to tinely file
their notion to anend, waiting until after the deadline to file
all pre-trial notions had passed.

This undue delay in seeking | eave to amend was highly
prejudicial to appellee. Only after all discovery had been

conpl eted, including the depositions of both appellants, and when
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facing a well-founded (and ultimately meritorious) notion for
summary judgnent did appellants seek to anend their Conplaint.
In an admttedly untinely notion, appellants sought to change the
| egal theories on which the action was prem sed and to add an
additional party. Essentially, fromwthin a trial-ready
adversary proceedi ng, appellants attenpted to bring an entirely
new action when it appeared they could not succeed on their
original clains.®

The prejudice to appellee in having to start litigation
anew i s readily apparent. |If the court allowed appellants to
anend their Conplaint, discovery would necessarily have to be re-
opened. As a result, appellee would have to go through the tinme
and expense of conducting additional discovery, including
deposi ng the appellants once again. Appellee would al so have to
i ncur additional costs in preparing for a newtrial based on new
theories of liability, as well as prepare any appropriate
notions, briefs and nenoranda. Thus, if appellants’ untinely
nmotion to anmend their Conplaint had been granted, appellee faced

signi ficant undue prejudice.

® Al t hough the bankruptcy court below did not find that appellants
or their counsel had acted in bad faith in filing their untinmely notion to
amend, | note that appellants’ actions have many hal |l marks of deliberate

strategi c behavior.

10 Because | conclude that the untinmely nmotion to amend woul d have
been unfairly prejudicial to appellee, | need not consider whether the
proposed anendments were also futile.
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Accordi ngly, the February 27, 2007 Order of the
bankruptcy court is affirnmed insofar as it denied appellants’
notion to anend their adversary Conplaint.

CONCLUSI ON

For all the foregoing reasons, and the reasons
expressed in Chief Judge Diane W Signmund’ s February 8, 2007
Menor andum Opi ni on, her February 8, 2007 Order granting sunmmary
judgnent in favor of appellee and agai nst appellants in
bankrupt cy adversary nunber 06-417, and her February 27, 2007
Order denying reconsideration of the February 8, 2007 Order, are

each affirned.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

In re: DEBORAH A, MADERA, )
) Civil Action
Debt or ) No. 07-CV-1396
)
and ) Bankruptcy No. 06-13000
)
DEBORAH A. MADERA and ) Adversary No. 06-417
M CHAEL MADERA, )
)
Plaintiffs - )
Appel | ant s )
)
VS. )
)
AVERI QUEST MORTGAGE COVPANY, )
)
Def endant - )
Appel | ee )

AVENDED ORDER™

NOW this 7'" day of May, 2008, upon consideration of

the Notice of Appeal filed March 9, 2007 by plaintiffs-appellants

u The within Arended Order of May 7, 2008 and accompanyi ng Anended
pi nion anend the original Order dated March 26, 2008 and filed March 27, 2008
and acconpanyi ng Opi nion. The amendnents correct certain typographical and
grammatical errors, which do not change or affect the substance of the
original Order and Opinion. The corrections are as follows:

(1) Anmended Order page -ii-, line 5 and Anmended Opi ni on page 2
line 4: changed “granting sunmary judgnent agai nst defendant-appellee”
to “granting sunmmary judgnent in favor of defendant-appell ee”

(2) Anmended Order page -ii-, lines 10-11: changed “acconpanyi ng
Qpi nion” to “acconpanyi ng Arended Qpi nion”;

(3) Anended Opinion page 4, footnote 3, lines 8-9: changed “this
evi dence was never presented to the district court” to “this evidence
was never presented to the bankruptcy court”;

(Footnote 1 continued):




Deborah A. Madera and M chael Madera fromthe February 27, 2007
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Order of Chief United States Bankruptcy Judge D ane Wi ss Si gnmund
of the United States Bankruptcy Court for the Eastern District of
Pennsyl vani a whi ch deni ed reconsi deration of the bankruptcy
court’s February 8, 2007 Order and acconpanyi ng Menorandum

Opi nion granting summary judgnment in favor of defendant-appellee
Ameri quest Mortgage Conpany in an adversary proceedi ng; upon
consideration of the Brief of Appellants filed May 14, 2007, the
Brief of Appellees filed June 15, 2007, the Reply Brief of

Appel lants filed July 2, 2007; after oral argunent held February
1, 2008; and for the reasons expressed in the acconpanying

Amended Opi ni on,

(Continuation of Footnote 1):

(4) Amended Opinion page 17, lines 20-22: changed “the identica

Conpl aint was filed in order comrence a second adversary proceeding” to
“the identical Conplaint was filed in order to commence a second
adversary proceeding”;

(5) Amended Opinion page 23, lines 15-16: changed “whet her the
‘inextricably intertwined remamins a valid consideration” to “whether
the ‘inextricably intertwined’” factor remains a valid consideration”;

(6) Amended Opinion page 29, lines 16-17: changed “must provide
evi dence that prior to or at loan closing that he or she” to “mnust
provi de evidence that prior to or at |oan closing he or she”;

(7) Amended Opinion page 30, line 9: changed “justifying that |ower
rate.” to “justifying the lower rate.”; and

(8) Amended Opinion page 33, lines 3-4: changed “is incorporated by
Federal Rule of Bankruptcy Procedure 7015.” to “is incorporated in
Federal Rule of Bankruptcy Procedure 7015.”

In all other respects, except for the date of the Amended Order and the

title of the Anended Order and Anended Opi nion, the original O der and Opinion
remai n unchanged.
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| T IS ORDERED that the February 8, 2007 Order and the

February 27, 2007 Orders of Chief Judge Signmund are each

af firned.

IT 1S FURTHER ORDERED that the derk of Court shal

mark this matter closed for statistical purposes.

BY THE COURT:

[ s/ James Knol | Gardner
Janes Knoll Gardner
United States District Judge




