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BUMB, United States District Judge:
| NTRODUCTI ON
This nmatter cones before the Court on the pro se notion of
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Marcus Santiago to vacate, set aside, or correct his sentence
pursuant to 28 U. S.C. 8§ 2255. Petitioner contends that his
sentence shoul d be vacated because he was deprived of his Sixth
Amendnent right to effective assistance of counsel and because he
was prejudi ced by several questions asked and identifications
made at trial. He also avers that he is actually innocent of
sonme of the offenses for which he was convicted. For the reasons

set forth below, the petition is deni ed.

BACKGROUND

On January 13, 2004, a grand jury in the Eastern District of
Pennsyl vani a returned a second supersedi ng indictnment of Marcos
Santiago (hereinafter “Santiago” or Petitioner”) along with his
brother Alfred Santiago. Two other defendants, Tarik Roberts and
Carl os Cal ero had been charged in earlier indictnments and had
pled guilty by the date of the second superseding indictnent.
Santiago was charged with commtting three arned robberies of
hotel s, one count of conspiracy to interfere with interstate
commerce by robbery, in violation of 18 U.S.C. 8 1951(a), three
counts of possession of a firearmin furtherance of a crine of
violence, in violation of 18 U S.C. 8§ 924(c), one count of
carjacking, in violation of 18 U.S.C. § 2119, and two counts of
being a felon in possession of a firearmin violation of 18

U S.C. § 922(g)(1).



As set forth at trial, three arned robberies occurred in
hotel s in Lancaster and Berks Counties over a three week period
in 2002. In all three robberies, a distinctive firearmwas used
- a .44 caliber chrome Desert Eagle sem automatic pistol. On My
2, 2002, just after mdnight, the Ramada Inn in Lancaster County
was robbed. Two clerks were working at the tinme, Benjamn
Perkins and Val eri e Cooke. Both Cooke and Perkins testified at
trial. Perkins identified Marcos Santiago in court as the Ramada
| nn gunman and Cooke described the yell ow gl asses and head
covering worn by the robber. At trial, Tarik Roberts testified
that Petitioner was involved in the Ramada | nn robbery -
specifically that Marcos went into the Inn and Tarik served as
t he | ookout .

On May 5, 2002, around 2:00 a.m, the Days Inn in Berks
County was robbed. Tarik Roberts testified that on that
occasion, he went inside and Marcos Santiago stayed outside with
the car. Quottysha Thomas testified, that she saw Marcos
Santiago, Carlos Calero, Alfredo Santiago and Tari k Roberts with
a safe later that day.

Finally, on May 19, 2002, at approxinmately 3:00 a.m, the
Lancaster Host Resort in Lancaster County was robbed. At trial,
Donni e Laughman, who was working the front desk that night,
identified Marcos Santiago as the robber. Follow ng that Host

robbery, Tarik Roberts was i medi ately apprehended while fleeing



frompolice. Marcos Santiago was apprehended after going to a

| ocal convenience store, stealing a car |left unattended by a
store patron, and then fleeing on foot. Police captured Santi ago
hol ding the Desert Eagle and the noney fromthe Host Resort.
Santiago | ater confessed in witing to all three robberies. See
Pet.’s Ex. S.

Following a jury trial that took place between March 25,
2004 and April 2, 2004, the jury convicted Petitioner of al
three counts of interference with interstate commerce by robbery,
two counts of possessing a firearmin furtherance of a crine of
vi ol ence, and two counts of being a felon in possession of a
firearm On February 16, 2005, the District Court inposed a
sentence of 402 nonths inprisonnent. Final judgnent was entered
on February 25, 2005, and Santiago filed a tinely notice of
appeal on March 1, 2005.

Santiago’ s appeal before the United States Court of Appeals
for the Third Circuit raised two issues: 1) whether the Hobbs Act
robbery statute is constitutional under the Commerce C ause, and
2) whether the Court’s Hobbs Act jury instruction regarding the
necessary inpact of crines in interstate comerce was plain
error. On May 10, 2006, the Third Grcuit affirmed Santiago’s
conviction, determ ned that the Hobbs Act was constitutional and
that the District Court’s jury instruction was a correct

statenent of the law. On January 19, 2007, Petitioner filed the



i nstant habeas corpus petition.

LEGAL STANDARD
“[A] notion to vacate sentence under 28 U. S.C. § 2255 is

addressed to the sound discretion of the district court.”

United States v. WIllians, 615 F.2d 585, 591 (3d G r. 1980).

Under 28 U.S.C. § 2255,

[a] prisoner in custody under sentence of a [federal]
court . . . claimng the right to be rel eased upon the
ground that the sentence was inposed in violation of
the Constitution or laws of the United States, or that
the court was without jurisdiction to inpose such
sentence, or that the sentence was in excess of the
maxi mum aut hori zed by law, or is otherw se subject to
collateral attack, may nove the court which inposed the
sentence to vacate, set aside, or correct the sentence.

Habeas corpus is not a substitute for direct appeal. See United

States v. Addonizio, 442 U.S. 178, 184 (1979). \Were a

Petitioner fails to raise a claimon direct appeal, that claimis
defaulted. In order to raise a defaulted claimin a § 2255
petition, a petitioner nust "denonstrate either ‘cause' and
actual ‘prejudice,' or that he [or she] is ‘actually innocent."'"

United States v. Jenkins, 333 F.3d 151, 155 (3d Cr. 2003)

(quoting Bousley v. United States, 523 U.S. 614, 622 (1998)).

Collateral relief is also available when there is an error
of law that constitutes “a fundanental defect which inherently
results in a conplete mscarriage of justice.” Addoni zio, 442

U S at 185. “An allegation of ‘actual innocence,’ if credible,



is one such ‘“mscarriage of justice that enables courts to hear

the nerits of the habeas claim” Hubbard v. Pinchak, 378 F.3d

333, 338 (3d Cir. 2004). \Were there are allegations of actual
i nnocence, as there are in the instant case, the court “nust
first address all nondefaulted clains for conparable relief and
ot her grounds for cause to excuse the procedural default.” Dretke
v. Haley, 541 U.S. 386, 394 (2004).

An exception to the cause and prejudice rule applies,
however, where a petitioner asserts clainms based on all eged
i neffective assistance of counsel, which generally may be raised

via tinely petition. Mssaro v. United States, 538 U. S. 500, 504

(2003). There are two prongs to an ineffective assistance claim

pursuant to the test set forth in Strickland v. WAshi ngton, 366

US 668 (1984). First, a petitioner nust show “that counsel’s
performance was deficient, that is, that ‘counsel nmade errors so
serious that counsel was not functioning as the ‘counsel

guar anteed the defendant by the Sixth Arendnent.’” United States

v. Hankerson, 496 F.3d 303, 310 (3d Gr. 2007) (gquoting

Strickland, 466 U. S. at 687). “That is, he nmust prove that
counsel’s performance ‘fell bel ow an objective standard of

reasonabl eness.’” United States v. Shedrick, 493 F.3d 292, 299

(3d Cr. 2007) (quoting Strickland, 466 U S. at 694).

When exam ning the performance of counsel, the court nust

take a deferential view and “indul ge a strong presunption that



counsel s conduct falls wthin the wi de range of reasonable
prof essi onal assistance; that is, the defendant nmust overcone the
presunption that, under the circunstances, the challenged action

m ght be considered sound trial strategy." Strickland, 466 U S

at 689. “It is ‘only the rare claimof ineffectiveness of
counsel that should succeed under the properly deferenti al
standard to be applied in scrutinizing counsel's performance.’”

Hankerson, 496 F.3d at 310 (quoting United States v. Gay, 878

F.2d 702, 711 (3d Cir. 1989)).
|f a petitioner successfully denonstrates that counsel’s

per formance was deficient under the first prong of the test, he
nmust al so denonstrate prejudice - i.e., “a reasonable probability
that, but for counsel’s unprofessional errors, the result of the
proceedi ng woul d have been different.” Strickland, 466 U S. at
694. This reasonable probability exists where it is “sufficient
to underm ne confidence in the outconme.” 1d. Failure to satisfy
either prong of the Strickland test will result in a rejection of

an ineffective assistance claim

DI SCUSSI ON

In light of the directives of Dretke v. Haley, 541 U S. 386,

394 (2004), this Court will first address Petitioner’s non-
defaulted clains for conparable relief, in this case, ineffective

assi stance of counsel, and then the other grounds for cause to



excuse procedural default before exam ning Petitioner’s clains of
actual innocence, which could act as a “gateway” to defaulted

clains. See Albrecht v. Horn, 485 F.3d 103, 121 (3d Cr. 2007);

U.S. v. Davies, 394 F. 3d 183, 188 (3d G r. 2005).

I neffective Assi stance d ai ns
Petitioner’s ineffective assistance clainms can be briefly stated

as foll ows:

. Counsel failed to inpeach wi tness, Quottysha Thonas,
who conmitted perjury, which affected the verdict -
G ound 1(c);

. Trial counsel failed to call Carlos Calero (co-

defendant) as a defense w tness who could have rebutted
Tari k Roberts’ testinmony - Gound 1(d);

. Counsel failed to investigate and pursue an insanity
defense regardi ng Count Six of the indictnment (the Host
Resort robbery) - Gound 2;

. Counsel failed to argue to the jury that it was Al fredo
Santi ago who robbed the Ramada Inn - G ound 4(a)
. Counsel failed to object to Valerie Cooke's firearm

identification and failed to discredit that
identification - Gounds 4(b) & (c¢);

. Counsel failed to rebut governnment and FBI Agent Dowd’ s
testinmony that petitioner attenpted to alter his
appearance at the line-up - Gound 4(d);

. Counsel failed to inpeach Tarik Roberts and failed to
rebut his testinony regarding brown gloves found in
petitioner’s car - Gounds 4(e) &(f);

. Counsel failed to object to the follow ng: Benjamn
Per ki ns’ suggestive identification of a firearmand his
voice identification at the |ine-up, the governnment’s
fal se argunent about yellow gl asses nmentioned by
Val eri e Cooke, the government’s vouching for Tarik
Roberts - Grounds 4(g-j);

. Counsel failed to investigate whether Benjam n Perkins
was wrongfully influenced - G ound 4(k)

. Appel | ate Counsel was ineffective on appeal for failing
to raise a malicious prosecution claim Gound 7

. Both trial and appellate counsel failed to object to

and appeal the district court’s Hobbs Act instruction -
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G ound 8

As an initial matter, the Court notes that G ound 8 provides
no basis for relief. Petitioner argues that the district court
erred inits instruction to the jury that “you nust determ ne
whet her there is an actual or potential effect on comrerce
between two states. . .” and that his counsel was ineffective for
failing to object to that instruction. Mre specifically,
Petitioner avers that the instruction was inproper because it
di scussed a potential effect on interstate conmerce and t he Hobbs
Act speaks of an actual, not a potential, effect. He
additionally states that the robbery at issue had no inpact on
interstate conmerce because “the noney was returned to the hotel
shortly after the robbery.” Pet. Br. at 91.

It is clear fromthe Third Crcuit’s prior opinion in this
matter, however, that “the Hobbs Act nay be applied to robberies
involving a mnimal inpact on interstate comerce.” U.S. V.
Santiago, 180 Fed. Appx. 345, 346 (3d Gr. 2006). Moreover, the
Crcuit found that “the governnent satisfied its burden of
showi ng an inpact on interstate commerce.” 1d. As such, this
Court finds that the Third Crcuit has already heard and rejected
the argunents Petitioner faults counsel for not raising,
including his objection to the “potential effect” instruction.
Id. at 347. Thus, Gound 8 of the petition fails.

Petitioner’s clains that counsel failed to inpeach the

testinony of Quottysha Thonmas - Gound 1(c), and failed to cal
9



Carlos Calero to inpeach Tari k Roberts - Gound 1(d), are
unsuccessful because, even assunming Petitioner could neet the

first prong of the Strickland test, he has failed to show how

“but for counsel’s unprofessional errors, the result of the
proceedi ng woul d have been different.” Strickland, 466 U S. at
694. For exanple, while Quottysha Thomas may have stated on
Novenber 26, 2002, that she was at her house with Angie, and on
Novenber 5, 2003, told a different story that she was at Carl os
Calero’s girlfriend s house, Petitioner fails to show how
i npeachi ng Thomas on this point would lead to a different result,
especially in light of Tarik Roberts’ testinony that Petitioner
was part of the Days Inn robbery. Trial Tr. 3/30/04 at 21-35.
Petitioner’s claimregarding counsel’s failure to cal
Carlos Calero suffers the sane fate. Petitioner has only stated
that, had Calero been called, the jury would have heard Tari k
Robert’s testinony that Petitioner agreed to rob the Days Inn,
“and they woul d have heard Carlos Calero’'s testinony that
petitioner was arguing with themfor 15 mnutes trying to
di ssuade them fromrobbing the hotel.” Pet’s Br. at 14. Again,
there is no reason to believe that even if Calero’s testinony had
been elicited, that the result of the proceedi ngs woul d have been
different - the jury could still have chosen to believe Tarik
Roberts’ testinony instead of Carlero’s.

Petitioner also faults his counsel in Gound 2 for failure

10



to pursue an insanity defense. Petitioner states that there is
pl enty of evidence to show that he was suffering froma serious
mental illness at the tinme of the Host Resort Robbery on May 19,
2002. Petitioner relies on portions of the Pre-sentence

| nvestigation Report referring to his past conplaints of
depression, anxiety, cocaine and al cohol abuse and states that
“Petitioner has been suffering for many years from uncontroll abl e
violent thoughts. . . .” Pet.’s Br. at 18. He faults counsel
for failing to show the jury that he was di agnosed wth a nental
di sorder and had a history of suicide attenpts.

I n response, the government argues that counsel cannot be
faulted for not raising an insanity defense because no such valid
defense was available. Even if Petitioner’s assertions of
uncontrol | abl e viol ent thoughts, drug use, intoxication and
hi story of suicide are true, Petitioner has not shown that, but
for counsel’s error, he would have denonstrated that he was
unabl e to appreciate the nature and quality or the w ongful ness

of his acts at the tinme he conmtted the robbery by clear and

convincing evidence. See U S. v. Askari, 222 Fed. Appx. 115, 120
(3d Gr. 2007). Even if Petitioner was intoxicated and under the
i nfl uence of drugs during the robbery, such inpairnents do “not
satisfy the requirenent for legal insanity that the defendant be
‘“unabl e to appreciate the nature and quality or the w ongful ness

of his acts.’”” 1d. (enphasis in original) (quoting 18 U S.C

11



817(a)). Because Plaintiff cannot satisfy the prejudice prong of

the Strickland test, his claimfor ineffective assistance in

G ound 2 is unsuccessful.

In Gound 4 of his petition, Santiago presents several
argunents regardi ng counsel’s performance. First, he asserts
t hat counsel was ineffective because he failed to argue that
Al fredo Santi ago robbed the Ranada | nn because Val eri e Cooke
pi cked Al fredo out of a photo array, and a shoe print expert
stated that a print found at Ranmada did not match the sneaker
Petitioner was wearing at the time of his arrest. However, when
revi ewi ng what argunents counsel decided to present, this Court

is mndful that “Strickland and its progeny make clear that

counsel's strategic choices will not be second-guessed by
post-hoc determ nations that a different trial strategy would

have fared better.” Rolan v. Vaughn, 445 F. 3d 671, 681-82 (3d

Cir. 2006). Moreover, even if a different strategy was enpl oyed,
Petitioner has failed to satisfy the prejudice prong of the
Strickland test - his argunents do not sufficiently underm ne
evidence in the outcone in light of Tarik Roberts’ testinony
inplicating Petitioner and the identifications of Benjamn

Per ki ns and Val eri e Cooke, and Petitioner’'’s own adm ssion that he

robbed the Ramada.® See Pet.’'s Ex. S.

! As di scussed below, Petitioner failed to appeal the denial
of his notion to suppress and, therefore, this claimhas been
defaulted as he can denonstrate no cause as to why he did not

12



Rel atedly, Petitioner also faults his counsel for failing to
i npeach Tarik Roberts (who petitioner clains commtted perjury)
Ground 4(e), failing to rebut Roberts’ testinony regardi ng brown
gl oves found in petitioner’s car - Gound(f), and vouching for
Tari k Roberts - Gound 4(i).

Petitioner clains that the governnent inproperly vouched for
Tari k Roberts by conparing Roberts’ |ater adm ssion regarding
drug dealing to a “nonment of truth.” See Trial Tr. 4/1/04 at 94-
96. In order for vouching to be inproper, the prosecutor's
assurance of a witness's credibility nust be "'based on either
the prosecutor's personal know edge, or other information not

contained in the record.'" United States v. Harris, 471 F.3d 507,

512 (3d Gr. 2006) (quoting United States v. Wl ker, 155 F.3d

180, 187 (3d Gr. 1998)). The prosecutor’s statenment that Tarik
Roberts had a “noment of truth” when confronted with evidence of
drug dealing and his use of an exanple of his daughter admtting
to breaking a | anp does not constitute vouching; the prosecutor
was not assuring the jury of Roberts’ credibility “*based on
ei ther the prosecutor's personal know edge, or other information
not contained in the record.’” |d.

Even if this Court were to find, however, that the
prosecution inproperly vouched for Roberts and that counsel’s

failure to object fell below an objective standard of

raise this on appeal

13



reasonabl eness, Petitioner has not shown that there is “a
reasonabl e probability that, but for counsel’s unprofessional
errors, the result of the proceedi ng woul d have been different.”
Strickland, 466 U S. at 694. The jury was still free to

eval uate the credibility of Roberts and, in fact, was instructed
that they were “the sole judges of credibility . . . and only you
determ ne the inportance or weight that a witness’ testinony
deserves.” Trial Tr. 4/1/04 at 107-108. Thus, this Court cannot

find that Petitioner has net his burden. See United States v.

Raham n, 2008 U. S. Dist. LEXIS 28986 at * 19-20 (WD. Pa. Apr. 9,
2008) (finding lack of resulting prejudice where counsel failed
to object to alleged vouching by prosecution).?

In Gounds 4(e) and (f), Petitioner faults his counsel for
failing to inpeach Tarik Roberts with prior inconsistent
statenents. Petitioner contends that had he done so, the jury
woul d have know that Tarik |ied about the Ramada | nn robbery and
“woul d have proved. . .that Tarik lied at every stage. . . .~
Pet. Br. at 58. However, the trial transcript reveals that
counsel did confront Roberts’ with his prior inconsistent

statenents and attenpted to discredit his testinony as

2Petitioner also raises this vouching issue in Gound 3(g)
of his petition. Because his ineffective assistance claimis
unsuccessful for the reasons discussed, and he presents no ot her
reasons in his petition as to whey he failed to raise this
argunent on appeal, he fails to satisfy the cause requirenent to
save the claimfrom procedural default.
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untruthful. See Trial Tr. 3/3/0/04 at 9-14. The types of “lies”
counsel confronted Tarik Roberts with in order to discredit him
constitute tactical decisions by counsel and are entitled to

deference. See Hakeemyv. Beyer, 990 F.2d 750, 763 n.10 (3d Cr

1993) (noting deference to counsel’s strategic decisions).
Moreover, Petitioner has failed to show, even if Roberts had been
confronted with the inconsistent statenents set forth in the
petition (for exanple testinony regarding who wore brown gl oves
at the robbery), that the outcome of the trial would have been
different.

Petitioner makes two argunments in G ounds 4(b) and (c)
regardi ng counsel’s alleged ineffective assistance in relation to
Val eri e Cooke identifications. Specifically, he avers that
counsel failed to object to her suggestive identification of the
firearmused during the robbery and failed to discredit her after
she identified it. Despite Petitioner’s contention, this Court
cannot find that counsel’s failure to object to Cooke's
identification of the gun rises to the level of an ineffective
assistance claim M. Cooke identified the firearm not the
Petitioner and, therefore, did not run afoul of the governnent’s
statenment that they would not nmake any identification issues
(referring to the identification of Petitioner). Thus, an
obj ection by counsel would have been groundl ess. Mor eover ,

contrary to Petitioner’s assertion, counsel did cross-exam ne M.

15



Cooke and elicited that on the night of the robbery, she did not
describe the gun to the police. Trial Tr. 3/30/04 at 158.
However, even if counsel failed to discredit Cooke, as Petitioner
avers, he has presented no argunents to show how t he out cone
woul d have been different but for this alleged error.

Simlarly, Petitioner’s argunents in Gound 4(d), related to
the identification testinmony of Benjam n Perkins and Valerie
Cooke, fail because Petitioner has failed to make any all egations
t hat the outcone woul d have been different had counsel rebutted
their testinmony. 1In light of other corroborating evidence -

i.e., Tarik Roberts’ testinony regarding Petitioner’s invol venent
and Petitioner’s witten confession, this Court cannot say that
but for counsel’s error, there is a reasonable probability the
out cone woul d have changed.

Petitioner also faults counsel for allegedly failing to
object to Benjam n Perkins identification of the firearm at
trial (Gound 4 (g)) and his voice identification that took place
at the line-up (Gound 4(j)). Petitioner avers that the
governnment made it too easy for Perkins to identify the gun used
in the robbery and, that counsel, by failing to object to the
identification of the firearm was ineffective. Petitioner has
not sufficiently supported an ineffective assistance cl ai m based
on the firearmidentification because he has not denonstrated how

an objection to the identification would |ikely change the
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out cone of the proceedi ngs.

Petitioner also faults his counsel for failing to object to
Benjam n Perkins’ request for a voice identification at a 2004
i ne-up. Because nost of the suspects spoke wi th Spanish
accents, Petitioner avers that his voice, because he speaks
W t hout an accent, stood out nore fromthe others at the |ine-up.
Again, Petition fails to show how, even if counsel had objected,
the outconme of the trial would have been changed w t hout Perkins’
voi ce identification

It is undisputed that during the |ine-up process Benjamn
Perkins was out in the hallway with FBI Agent Dowd for a brief
period of tinme. Petitioner clainms that counsel failed to
i nvesti gate whet her Perkins was wongly influenced by FBlI Agent
Dowd (Gound 4(k)). During trial, Perkins testified that there
was no substantive conversation regarding the line-up with Agent
Dowd. See Trial Tr. 3/30/04 at 113. However, Petitioner avers
t hat counsel shoul d have pointed out to the jury that Perkins
tried to make eye-contact with Agent Dowd in the hallway.
Petitioner’s argunents are based on nere speculation that is
totally unsupported by the record. As such, the Court cannot
find that counsel was ineffective for failing to make this an
issue wth the jury, when there is no evidence that such an issue
exi st ed.

In Ground 4(h), Petitioner takes issue with the argunents

17



made to the jury regarding yell ow gl asses that Val eri e Cooke
stated that the robber was wearing, and that were found in the
Petitioner’s car. Specifically, Petitioner states that the
governnment’s argunents to the jury were fal se because “the

gl asses found in petitioner’s car were not yellow at all” but
“nore of a brown-ish red” Pet. Br. at 62. Mreover, none of the
W t nesses were asked to identify the glasses at trial.

Petitioner avers, that counsel was ineffective because he failed
to object to the fact that no witnesses identified the gl asses as
t he ones the robber wore and because he failed to bring to the
jury’'s attention that the glasses were not yellow Again,
Petitioner has failed to show how, even if counsel had objected
and argued that the glasses found were not yellow or not the
one’s worn by the robber, the outcone of the trial would have
changed.

Grounds 6 and 7 of the petition relate to Santiago’ s
contention that he was subject to vindictive prosecution because
he was charged with an additional count for the Ramada I nn
robbery via superceding indictnment after Petitioner informed the
governnent that he would not plead guilty.® The governnent

contends that this claimhas been procedurally defaulted because

3 As evidence of alleged vindictiveness, Petitioner points
to steps taken agai nst Deni se Hoover, his girlfriend, but fails
to show how these actions are at all related to the superceding
i ndi ct ment.

18



Petitioner did not nove to dismss the indictnment for vindictive
prosecution. Petitioner attenpts to resurrect this claimhby
stating that his appellate counsel was ineffective for failing to
raise this issue on appeal.* However, in order to raise it on
appeal, Petitioner would have had to nove to dism ss the
indictment for vindictive prosecution at trial and there is no
reason to believe that such a notion woul d have succeeded; *“just
as a prosecutor nmay forgo legitimte charges already brought in
an effort to save the tinme and expense of trial, a prosecutor may
file additional charges if an initial expectation that a

def endant woul d plead guilty to | esser charges proves unfounded.”

United States v. Goodw n, 457 U.S. 368, 380 (1982). Thus, this

cl ai m has been defaulted and Petitioner cannot resurrect it via
an ineffective assistance claimbecause there is no resulting
prejudi ce. Moreover, even if the claimhad been raised, it is
wel | -established that additional charges may be filed pre-trial

Wi th no presunption of vindictiveness. 1d. at 381.

Procedural | y Barred d ai ns

The Governnent contends that all of Petitioner’s asserted

4 Petitioner submtted supplenental materials in support of
his ineffective assistance claim Docket Nos. 264 & 265.
Petitioner annexes his appellate counsel’s notion to w thdraw as
counsel and appellate counsel’s notion for an extension of tine
to file Defendant’s brief as evidence of the all eged
i neffectiveness.
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grounds for relief, other than those alleging ineffective

assi stance of counsel, are procedurally barred because he either
coul d have or did unsuccessfully raise those issues on direct
appeal. “A federal court cannot review the nerits of
procedurally defaulted clains unless the petitioner denonstrates
ei ther cause for the procedural default and actual prejudice
resulting therefrom or that a fundanmental m scarriage of justice
wWill result if the court does not review the clains.” Qiinn v.
Phel ps, 2008 U.S. Dist. LEXIS 30816 at * 6 (D. Del. Apr. 15,

2008) (citing McCandless v. Vaughn, 172 F.3d 255, 260 (3d Cr

1999)).

The Suprene Court has del i neat ed what constitutes "cause”
for the procedural default: the petitioner must "show
that sone objective factor external to the defense
i npeded counsel's efforts to conply with the State's
procedural rule.” Miurray v. Carrier, 477 U S. 478, 488,
106 S. C. 2639, 91 L. Ed. 2d 397 (1986). By way of
exanpl e, the Court opined that show ng a factual or | egal
basis for a clai mwas not reasonably avail abl e t o counsel
or showing interference by governnent officials
sufficient to nmke conpliance inpracticable, would
constitute acceptabl e cause for federal habeas revi ew of
the defaulted claim |d. .

Wth regard to the prejudice requirenent, the habeas
petitioner nust prove "not nerely that the errors at
trial created a possibility of prejudice, but that they
worked to his actual and substantial disadvantage,
infecting his entire trial with error of constitutional
di rensions.” Id. at 494 (quoting United States v. Frady,
456 U.S. 152, 170, 102 S. . 1584, 71 L. Ed. 2d 816
(1982)). This standard essentially requires the
petitioner to show he was deni ed "fundanental fairness"
at trial. 1d.

Dreher v. AG 2008 U S. App. LEXIS 8039 at * 24-25 (3d Cir. Apr
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14, 2008) (quoting Werts v. Vaughn, 228 F.3d 178, 192-93 (3d G r

2000) (enphasis in original)). Additionally, “[i]t is well
settled that attorney error can constitute cause for a procedural
default if the error rises to the level of constitutionally

i neffective assistance of counsel under Strickland v. Washi ngton,

466 U.S. 668, 104 S. C. 2052, 80 L. Ed. 2d 674 (1984).”" G bbs v.

United States of Anerica, 2008 U S. Dist. LEXIS 17621 at * 4-5

(Del. Mar. 5, 2008). However, for the reasons discussed at

| engt h above, this Court finds that counsel’s performance did not
rise to the level of constitutionally ineffective assistance with
regard to any of Petitioner’s clains.

In “Ground l1la” of his petition,® Santiago avers that the
government knowi ngly used the perjured testinony of Quottysha
Thomas, the girlfriend of Petitioner’s brother, Alfred Santiago.
In support of this argunent, Petitioner submts the affidavit of
Thomas, exhibit B to his petition, where Thomas states that “I
have been [sic] dishonest at the grand jury trial.” Pet.’s Ex.

B. Thomas states that all of her testinony was a fabrication,
but does not specifically provide which aspects of her testinony
were false, only that she “do[es] not renenber anything that |
stated during ny nunerous encounters with agent Dowd.” |d.

Wil e Petitioner argues that Thomas fabricated her

*Petitioner nake additional argunents regarding “Gound 1a”
in a supplenmental subm ssion to the Court [Docket No. 261].
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testi nony, he has presented no argunent or evidence to support
the notion that the Governnent know ngly used such testinony at
trial. In fact, Thonas’ affidavit stating that her testinony was
fabricated is dated over two years after trial ended. |nstead,
Petitioner argues that Thomas gave two different accounts of what
she knew about the Days Inn robbery - specifically, that Thomas
did not identify Petitioner in connection with the Days Inn
robbery in a statenment given on Novenber, 26, 2002, but |ater

and inconsistently, identified Petitioner with that robbery in a
statenent given on Novenber 5, 20083. However, to the extent
that Petitioner bases his claimof perjury on allegedly

i nconsi stent statenents by Thomas, there is no contention that he
was not aware of the allegedly inconsistent statenents at the

time of trial, a fact fatal to Petitioner’s claim See Brown V.

United States, 556 F.2d 224, 227 3d G r. 1977) (“the information

presently relied upon for 8 2255 relief was known to both the
def endant and his counsel at the tinme of and during trial, a fact
fatal to the § 2255 claim”). Equally problematic for the
Petitioner, as discussed below, is that he has failed to show how
the all eged perjured testinony woul d have exonerated him

Finally, Petitioner’s claimthat Thomas’ statenent
constitutes “new evidence” would have been nore properly asserted
in anotion for a newtrial pursuant to Federal Rule of Crim nal

Procedure 33. See United States v. Kearney, 682 F.2d 214, 219
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(D.C. Gr. 1982) (“[a]Jttenpts are nunerous by convicted
defendants to overturn their crimnal convictions by presenting
affidavits of recanting wtnesses in support of a section 2255
nmotion. . . [and] courts treat such requests as a notion for new
trial.). Even if this Court treats Petitioner’s request as one
for a newtrial pursuant to Fed. R Cim P. 33, such a request
should still be deni ed. First, the affidavits of recanting

W tnesses are generally treated with “great suspicion.” Landano

v. Rafferty, 856 F.2d 569, 572 (3d Cir. 1988). Additionally,

Petitioner was independently placed at the scene of the crinme by
anot her witness, Tarik Roberts. Therefore, at nost, Thonmas’
recanting affidavit does not affirmatively exonerate Petitioner,
but nmerely calls into question the credibility of Thomas’
testinmony and does not critically underm ne evidence of guilt.

ld. at 573; see United States v. lLeary, 206 Fed. Appx. 111, 116

(3d Cir. 2006) (“inpeachnent evidence can be material and support
anewtrial if that wtness's testinony furnishes the only
evidence of guilt or would have underm ned a critical elenent of
the prosecution's case.”) (internal quotations omtted).
Petitioner also argues that the governnent presented
perjured testinmony from Benjam n Perkins because, on the night of
t he robbery, Perkins did not provide a detail ed description of
the robber at the Ranada Inn, but, tw years |ater said he was

able to pick the perpetrator out of a line-up. To Petitioner,
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these all egedly inconsistent statenents constitute proof that
Perkins lied and that the governnent presented perjured
testinmony. However, Petitioner has set forth no reasons

what soever as to why he did not raise this claimon appeal and,
therefore, fails to save this claimfromdefault.

Several other grounds for relief asserted by Petitioner have
been procedurally defaulted due to Santiago’s failure to raise
those issues on direct appeal: Gound 1(b) based on the allegedly
erroneous use of |eading questions; Gounds 3(a) & (e) for error
in adm ssion of evidence (the firearmused in the robbery);
Ground 3(b) regardi ng evidence used about petitioner’s appearance
at the tinme of a line-up; Gounds 3(c), (d) & (f) touching on
all eged errors in the governnent’s closing argunent; G ound 5,
claimng that the court erred in denying Santiago’'s notion to
suppress statenents nade to police the night of his arrest; and,
Gound 6 claimng that this prosecution was vindictive because
t he governnent sought a superseding indictnent after Santiago
rejected a plea offer.

As stated above, if an issue could have, but was not, raised

on direct appeal, it is procedurally defaulted. See Reed v. V.

Farley, 512 U S. 339, 354 (1994) (“[w here the petitioner --
whet her a state or federal prisoner -- failed properly to raise
his claimon direct review, the wit is available only if the

petitioner establishes “cause” for the waiver and shows “act ual
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prejudice resulting fromthe alleged . . . violation.””) (quoting

Wai nwight v. Sykes, 433 U. S. 72, 84 (1977)).

Petitioner has failed to denonstrate cause and prejudi ce as
to any of the above stated grounds that he failed to raise on
direct appeal. Wth regard to | eading questions, Gound 1(b),
Petitioner sets forth no reasons in his papers as to what
“obj ective” factors inpeded himfromconplying with the
procedural rule of raising the issue on appeal and he simlarly
fails to specify how he was prejudiced by the alleged |eading
guestions other than to generally state that by doing so, the
government’ s questions “went beyond the Iimts of propriety.”
Pet.’s Br. at 9.

Petitioner’s G ounds 3 (a), stating that the governnent
i nperm ssi bly asked Val eri e Cooke, to identify a firearm and
Ground (e), regarding Benjam n Perkins’ identification of a
firearm suffer the sanme fate. |Instead of addressing the reasons
why he was unable to raise these issues on direct appeal, he
argues that the identifications nmade by Cooke and Perkins were
made under highly suggestive circunstances and, therefore, are
i naccurate and resulted in the governnment’s presentation of false
testinony to the jury. Petitioner focuses solely on the
prejudice factor, but fails to denonstrate cause as to why these
i ssues were not raised on direct appeal. As such, these clains

are foreclosed as procedurally defaulted. See Wbster v. Engle,
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721 F. 2d 566, 569 (6th G r. 1983) (cause and prejudi ce standard
is conjunctive and w thout cause, prejudice need not be
resol ved).

In Gound 5, Petitioner avers that the Honorabl e Tinothy
Savage erred in denying Petitioner’s notion to suppress
statenents nmade the night he was arrested. Because, however
Petitioner has presented no grounds for cause as to why this
i ssue was not raised on direct appeal, this Court finds that it
is procedurally barred. Petitioner also faults his appellate
counsel for failing to raise this issue on appeal. Pet.’s Reply
Br. at 33. Even if the issue had been properly raised,

Petitioner cannot neet the high burden of the Strickland test.

Petitioner’s involvenent with the Ranada | nn and Days | nn was
established by the testinony of Tarik Roberts and Quottysha
Thomas, and the identification of Benjam n Perkins. Thus, this
Court cannot say that, even assuming that Petitioner satisfies

t he cause standard under Strickland, that there is “a reasonabl e

probability that, but for counsel’s unprofessional errors, the

result of the proceedi ng woul d have been different.” Strickl and,

466 U. S. at 694.

Petitioner has set forth no reasons for cause as to why he
failed to raise the all eged governnent error regarding a change
in his appearance in the line-up (Gound 3(b)), the governnent’s

al l eged presentation of perjured testinony to the jury (G ound

26



3(c)), or the governnents alleged m sleading of the jury
regardi ng yell ow gl asses all egedly worn by the during the
robberies (Gound 3(d)). Again, instead of setting forth reasons
why he failed to raise these argunents on appeal, Petitioner
focuses on the alleged prejudice resulting fromthese issues.
However, “[i]n procedural default cases, the cause standard
requires the petitioner to show that 'sone objective factor
external to the defense inpeded counsel's efforts' to raise the

claim. . . .” MCeskey v. Zant, 499 U S. 467, 493 (1991)

(quoting Murray v. Carrier, 477 U S. 478, 488 (1986)). Therefore

the clains are procedurally barred.

“Actual | nnocence”®

As discussed briefly above, “a ‘fundanental m scarriage of
justice’ wll renove the bar on clains that have been
procedural |y defaulted, and actual innocense will show such a
fundanental m scarriage of justice” to overcone the procedural
bar of defaulted clainms. Hubbard, 378 F.3d at 338. However,
“the actual innocence exception to the unreviewability of

procedural ly defaulted clains should be applied only in the

®I'n an April 25, 2008, Order, this Court ordered that the
governnment respond to Petitioner’s discovery requests [Docket
Nos. 266 & 267] and “indicate what inpact, if any, the statenents
of Alfredo Santiago have on Petitioner’s pending petition.”
| nexplicably, the governnent ignored the Court’s directive and
responded only to the discovery request and failed to address the
Al fredo Santiago affidavit. See Docket No. 269.
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rarest of cases.” 1d. (citing Dretke v. Haley, 541 U S 386, 394

(2004)) .

A petitioner who is asserting his "actual innocence of
the underlying crime . . . must show 'it is nore likely
than not that no reasonable juror would have convicted
himin light of the new evidence' presented in his habeas
petition." Calderon v. Thonpson, 523 U. S. 538, 559, 140
L. BEd. 2d 728, 118 S. C. 1489 (1998) (quoting Schlup,
513 U.S. at 327). In Schlup, the Suprene Court stated
that clainms of actual innocence are rarely successfu

because t he necessary evidence i s unavail abl e i n t he vast
majority of cases. 513 U S. at 324. The Court expl ai ned
that petitioner nust support his allegations of
constitutional error with newreliable evidence - whet her
it be exculpatory scientific evidence, trustworthy
eyew t ness accounts, or critical physi cal evidence -
that was not presented at trial. 1d.

Id. 339-40; U.S. v. Davies, 394 F.3d 183, 191 (3d Gr. 2005).

This Court nust ask whet her Santiago has presented new
reliable evidence not presented at trial and, if so, whether it
is nore likely than not that no reasonable juror would have

convicted himin light of the new evidence. See Schlup v. Delo,

513 U. S. 298, 342 (1995); &oldblumyv. Klem 510 F.3d 204, 216 (3d

Cr. 2007). “In making this second inquiry, a court ‘nust
consider all the evidence, old and new, incrimnating and
excul patory, wthout regard to whether it would necessarily be
adm tted under rules of admssibility that would govern at

trial,” and ‘assess how reasonable jurors would react to the

overall, newy supplenented record.”” Id. (citing House v. Bell,
547 U.S. 518, 126 S. Ct. 2064, 2077 (2006)).

Per suppl emental subm ssion 266, Petitioner avers that while
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he did rob the Host Resort, he did not rob the Ramada Inn or the
Days Inn. |In support of this theory, Petitioner presents the
affidavit of his brother, Alfredo Santiago, which states, in

rel evant part, “I [Alfredo Santiago] and Tarik Roberts robbed the
Days Inn Hotel located in Shillington, PA . . . and, that, though
Marcos F. Santiago and Carlos Calero were present, they didn’t
want to rob this hotel. . . . But [], against their argunent,
and Tarik went in to rob this hotel anyway.” Docket No. 266.
Earlier in the affidavit, Alfredo stats that “lI was al one when
robbed [the Ramada Inn] .” [d. Petitioner points to evidence in
the record that he believes corroborates this “new evidence” such
as the fact that the shoe print found at the Ramada Inn did not
mat ch the shoe Petitioner was wearing the night he was arrested
after the Host robbery and that Val erie Cooke gave a description
of the robber that described Al fredo Santiago perfectly.
Petitioner also states that the fact that he did not want to rob
the Days Inn is corroborated by statenments given to detectives in

2002. 7

" Petitioner submitted additional material on May 8, 2008,
in support of his actual innocence claimand discussing Al fredo
Santiago’s affidavit. Docket No. 272. In this subm ssion,
Petitioner reiterates the evidence he believes corroborates the
statenents of Alfredo Santiago. However, for the reasons already
di scussed above, this Court finds Petitioner’s subm ssion
unpersuasive. Petitioner’s subm ssion also asks this Court to
reconsider its denial of his nost recent discovery request. For
the reasons already stated in this Court’s prior denial of
Petitioner’s request for reconsideration, Docket No. 259, this
Court will not grant Petitioner’s request.
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“When assessing this type of new evidence, we shoul d
‘consider how the timng of the subm ssion and the |ikely
credibility of the affiants bear on the probable reliability of
evidence.’” &oldblum 510 F. 3d at 226 (quoting Schlup, 513 U S
at 332). Interestingly, Alfredo’ s confession nmakes clear that he
was previously unwilling to submt the affidavit and was only
wlling to do it after “having been convinced by ny brother,
Marcos Santiago, that the five year statue of |[imtation
has run its course.” Docket No. 266 at 7. The realiability of
this statenent is undercut by the fact that it was only given, as
clearly stated, after the affiant was convinced the statute of
[imtations had run. Moreover, Alfredo’s statenents regarding
the Days Inn robbery do not exonerate Petitioner, but nerely
corroborate Petitioner’s statenment that he did not want to rob
t he Days | nn.

Wiile Al fredo Santiago states that he al one robbed the
Ramada Inn, the reliability of the statenent is undercut by the
ci rcunst ances under which it is given. Mreover, in light of the
corroborating evidence presented at trial, the identification by
Benj am n Perkins, the description by Valerie Cooke and
Petitioner’s prior confession, this Court cannot find that even
“in light of the new evidence, no juror, acting reasonably, would
have voted to find himguilty beyond a reasonabl e doubt.”

Schlup, 513 U. S. at 329. Because Petitioner has failed to

30



present “evidence of innocense so strong that the court cannot

have confidence in the outconme of the trial. . .”, it finds that
Petitioner should not be allowed to pass through the gateway of
procedural default to argue the nerits of his underlying clains.

Gol dblum 510 F. 3d at 226.

Evi denti ary Hearing

A district court is required to hold an evidentiary hearing
on a 8§ 2255 notion “[u]lnless the notion and the files and records
of the case conclusively show that the prisoner is entitled to no
relief.” 28 US. C 8§ 2255 (b). For the reasons already set
forth, the record and files conclusively show that Petitioner is
not entitled to relief. The petition will be denied w thout an

evi dentiary heari ng.

CONCLUSI ON

For the aforenentioned reasons, Petitioner’'s § 2255 habeas
petition will be denied on all grounds and no hearing wll be
held. Modreover, no certificate of appealability wll issue
pursuant to 28 U . S.C. 8§ 2253(c) because Petitioner has not nmade a
substantial show ng of the denial of a constitutional right.

See United States v. Cepero, 224 F.3d 256, 267-68 (3d Cir. 2008).

Additionally, Petitioner’s request for reconsideration of his

di scovery request, Docket No. 272, will be denied.
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An appropriate Oder will issue this date.

Dated: _May 8, 2008 s/ Renée Marie Bunb
RENEE MARI E BUVB
UNI TED STATES DI STRI CT JUDGE
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARCOS F. SANTI AGO,
Cvil Action No. 07-253 (RMB)
Petitioner,
V.
UNI TED STATES OF AMERI CA

Respondent .

UNI TED STATES OF AMERI CA,
Crimnal Action No. 03-157
( RvB)
Petitioner
ORDER
V.

MARCOS F. SANTI AGO,

Respondent

THI S MATTER havi ng cone before the Court upon the pro se
nmoti on of Marcus Santiago to vacate, set aside, or correct his
sentence pursuant to 28 U.S.C. 8§ 2255 and Petitioner’s request
that this Court reconsider its denial of Petitioner’s discovery
request; and the Court having reviewed the petition and the
opposition thereto; and for the reasons set forth in the Opinion
i ssued this date;

| T 1S HEREBY ORDERED that Petitioner’s request for relief
pursuant to 28 U S.C. 8§ 2255 is DEN ED;, and

IT 1S FURTHER ORDERED t hat Petitioner’s notion for
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reconsi derati on, Docket No. 272, is DEN ED

Dated: _May 8, 2008 s/ Renée Marie Bunb
RENEE MARI E BUVB
UNI TED STATES DI STRI CT JUDGE
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