IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHARON A. FIN ZI E : ClVIL ACTI ON
V. :
JAMES B. PEAKE : NO. 03-4437
MEMORANDUM
Dal zel I, J. April 16, 2008

Plaintiff Sharon Finizie, who herself refers to the
hi story of her protracted litigation as "l egendary,"” "tenacious,"
and "unrelenting,” Pl. Ex. 1, T 11, has filed at |east nine
| awsuits over the last ten years' agai nst her enployer, the
United States Departnent of Veterans Affairs.? O these, but two
remain. Wth this Menorandum and Order, we grant summary
judgnent to the VA on those two remai ning clains and thereby, we

hope, bring this saga to a cl ose.

Procedural History
On April 3, 2002, after a three-day bench trial, we
entered judgnent in favor of the VA on Finizie's first four

conpl ai nts, which we had previously consolidated. Thereafter,

'We refer to the civil actions nunbered 98-3326, 99-
6426, 00-3268, 01-2008, 03-3347, 04-2805, 04-4530, 06-2135, and
06- 4569.

2 In keeping with the requirements of Ex parte Young,
209 U. S. 123 (1908), Finizie's suits have each been fil ed agai nst
the then-sitting Secretary of the Departnent. By action of Fed.
R Civ. P. 25(d), each successive Secretary or Acting Secretary
has been automatically substituted for his predecessor. These
suits have, therefore, been litigated in turn against Togo D.
West, Jr., Hershel W Gober, Anthony J. Principi, R Janes
Ni chol son, and the current Secretary, Janmes B. Peake. For
conveni ence, we will refer to the then-current defendant in each
of the suits as the "VA. "




Finizie filed five additional clainms which we consolidated under
the current civil action on July 19, 2007. On February 4, 2008,
we granted the VA's notion for sunmary judgnent as to three of
the clainms, but granted Finizie's notion for additional discovery
as to the two remaining clains, originally asserted in civil
action nos. 03-4437 and 06-4569. Finizie having conpl eted that
addi tional discovery® and the VA having renewed its notion for
summary judgnment on the remaining clains, the notion is now ripe
for deci sion.

1. Facts*

From 1997 to 1999, Finizie, who is a Registered Nurse,
was the Performance | nprovenent Coordinator for Patient Care
Services at the Phil adel phia VA Medical Center (the "VAMC').
During 1999, the VAMC began reorganizing its Quality Managenent
functions, noving the individuals responsible for Quality

Managenment fromtheir individual service |lines to a centralized

® Although Finizie's notion for additional discovery
(docket entry # 23) identified seven individuals she sought to
depose during that period, it does not appear that she ever took
any of those depositions. As no transcripts of them are included
in the record before us today, we nust assune either that they
never took place or that they were not hel pful to Finizie' s case.

* Because we rule on the VA's nmotion for sunmary
j udgnent, we must draw all reasonable inferences in Finizie's
favor, Bartnicki v. Vopper, 200 F.3d 109, 114 (3d Gr. 1999), and
determ ne whether "the evidence is such that a reasonable jury
could return a verdict for the nonnoving party."” Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 248 (1986). \Were, as here,
t he nonnoving party bears the burden of proof at trial, the VA
may neet its burden by showi ng that the evidentiary materials of
record, if adm ssible, would be insufficient to carry Finizie's
burden of proof at trial. Celotex Corp. v. Catrett, 477 U.S.
317, 322 (1986).




Qual ity Managenent group.® The conpletion of this reorganization
was del ayed by the lack of a director of Quality Managenent from
some tinme in late 1999 until July of 2000.

On February 7, 2000, Barbara Savoca | eft her position
as a Quality Managenent Specialist. On February 25, 2000, in
accordance with VAMC policy, Linda Aumller, acting head of the
QM group, sought permssion to fill Savoca's position. Because
of the lack of a director and the ongoi ng reorganization, °
permssion to fill that vacant position was not granted until

February 6, 2001. Finizie was offered that position and accepted

it on February 12, 2001

® A previous reorgani zation in 1996 and 1997 had t aken
precisely the opposite approach and decentralized the QM group
di spersing nost of its staff anong the individual groups they
assi st ed.

® Finizie makes sone clains in her affidavit that this
reorgani zati on was conplete. See Finizie Aff. Y 31-33. As
support for this contention, Finizie references two exhibits, P-
10 and P-11, totaling sone twenty-five pages of text. First, we
note that it is incunbent on Finizie to direct us to those parts
of the record that support her argunent, not sinply to provide
the Court with an extensive record and expect us to construct an
argunent on her behalf. See Downey v. Rose, 1997 W. 411203 (July
22, 1997) at *5 (" Downey appears to operate under the
m sapprehension that, in response to a notion for summary
j udgnent, he need only provide the Court with the record, assert
that there is evidence sonewhere therein to support his clains,
and, in essence, challenge the Court to prove himwong.")
(citing United States v. Dunkel , 927 F.2d 955, 956 (7th Gr.
1991) ("Judges are not like pigs, hunting for truffles buried
briefs."”) (per curiam). Second, the very docunent that Fini zi
identifies as supporting her claimthat "the reorgani zati on of
t he Phil adel phia VA Medical Center had concluded before I was
detailed into Quality Managenent," Finizie Aff. § 32, explicitly
states that the QM reorgani zation ran from"1999 t hrough January
2001." PlI. Ex. 11, at 5. It was, therefore, not concluded in
March of 2000 when Finizie was detailed to QM

n
e
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From March of 2000 until she accepted Savoca's forner
position, Finizie was detailed to Quality Managenent but renai ned
in a position that was technically part of Patient Care
Services.” During this period, an "official assignnent of
duties" docunent lists Finizie as a QM Speci alist who reports to
the QW Director. Finizie Aff. 1 26; Pl. Ex. 6. Finizie's salary
classification and other ternms of enploynent were identical
before and after her transfer to Savoca's position. Def. Ex. 5.
Al t hough she was detailed to QM the VAMC phone |ist continued to
list her as working in PCS and she was not listed on the QV staff
list at the secretary's desk. Pl. Exs. 7 & 8. Finizie had a
mail folder in the QMwork area, but her folder was not inits
al phabetical |ocation anong the others. Pl. Ex. 9.

In the Fall of 1999, the VAMC hired Andrea MIInman as a
part-time,® tenporary Quality Managenment Specialist to help
prepare for an audit by the Joint Comm ssion. MIllman's position
was extended on three separate occasions and eventually ended in
May of 2000.

In May, 2002, the VAMC announced a vacancy for an
I nfectious Disease RN. On May 28, 2002, Finizie applied for the

position. On August 12, 2002, she interviewed for the job. O

" Although Finizie's affidavit states that the Patient
Care Services product |line had been abolished, the Request for
Personnel Action transferring Finizie into the QM position Savoca
had fornmerly held Iists her prior organization as PCS. See Def.
Mot. ex. 5. In any event, the precise organizati onal
classification of her position is not a material issue of fact in
this case.

8 MIIman worked twenty-four hours a week.

4



the six candidates for the position, the review ng panel rated
Finizie fourth. The position was offered to the top three
candi dates in succession, but each of themdeclined. Rather than
offering the job to Finizie, who was next on the list and net the
m ni mum qual i fications for the position, the VAMC el ected to re-
post the position. Because there was an i nmedi ate need, the VAMC
hired its first-choice applicant, Mary Fournek, on an interim
contract-fee basis.

In January of 2003, the VAMC re-posted the position.
In the Spring of 2003, the VAMC hired C arence Lyons, who is

male, to fill the position

I11. Analysis
Finizie alleges both retaliation and gender
discrimnation clains. Each is governed by the burden-shifting

framewor k of McDonnel |l Douglas Corp. v. Green, 411 U S. 792

(1973). Thus, Finizie bears the initial burden to establish a

prima facie case of discrimnation. |f she is successful, the VA

may then articulate a legitimte, non-discrimnatory reason for

t he adverse enploynment action. |If it does so, Finizie has the
burden to establish that the proffered reason is pretext for

di scrimnation. Because this cones to us on a notion for summary
j udgnent, the VA nmust establish that the record evidence, even if
construed in the light nost favorable to Finizie, would not allow
a reasonable finder of fact to determ ne that Finizie had carried

her burden either as to the establishnent of a prim facie case

or as to pretext.



A Cl aims from 2000 and 2001°
Finizie's clains related to her job status in 2000 and
2001 are based on an allegation of retaliation only. In order to

establish a prima facie case of retaliation, Finizie nust show

"1) that she engaged in protected activity, 2) that the enpl oyer
t ook adverse action against her, and 3) that a causal link exists
between the protected activity and the enpl oyer's adverse

action." Kachnmar v. SunGard Data Sys., Inc, 109 F.3d 173, 177

(3d Gr. 1997). There is, of course, no doubt that Finizie
engaged in a protected activity, so we need not exam ne that

el ement further. The other two, however, require sone scrutiny
in this context.

The Suprene Court has recently clarified what
constitutes an "adverse enploynent action” in the context of a
retaliation claim |In order to show an adverse enpl oynent
action, Finizie nmust show that "a reasonabl e enpl oyee woul d have
found the alleged retaliatory actions 'materially adverse' in
that they '"well m ght have di ssuaded a reasonabl e worker from

meki ng or supporting a charge of discrimnation.'" Myore v. Cty

of Phil adel phia, 461 F.3d 331, 341 (3d Gr. 2006) (quoting

Burlington Northern & Santa Fe Rwy. Co. v. Wite, 126 S. C.

2406, 2415 (2006)). Finizie's nost significant allegations from

® These are the clains that were originally made in
G vil Action No. 03-4437.



this standpoint are that she was underused and that the VA failed
to transfer her to a QM position fromher PCS position. *°

Finizie's underuse claimis, in essence, that in
retaliation for her prior EEOfilings the VA gave her |ess work
than her peers. She alleges further that this situation was
exacerbated by the decision to hire Andrea MIInman to a tenporary
position where she did work that Finizie was qualified to do.
There is no allegation that Finizie' s conpensation was
affected. ™

It is significant here that Finizie s conplaint focuses
on the quantity -- not the quality -- of the work she was
assigned. W are aware of no case (and plaintiff, whose | ega

argunent is so limted as to be al nbst non-existent, points to

none) that has granted relief for retaliatory "underutilization"

Y Finizie's additional allegations that she was |eft
of f of the departnent phone list and that her mail fol der was
i mproperly al phabetized are so mnor that they cannot possibly
meet Burlington Northern's objective standard for an adverse
enpl oynent action no matter how deeply they offended Finizie
hersel f.

1 Conpensation is deternm ned based on education and
experience, not job duties. See Aum|ller Dep. at 26:12-15.

2 1n addition to consistently using the words
"underutilized" and "underutilization"” to describe her job
situation, several comments in Finizie's affidavit refer directly
to the quantity of her assigned work. Finizie Aff. T 12 ("I was
not fully occupied in work activities."); § 13 ("Both job
functions had been perforned by Ms. Kline without any difficulty
and wi thout the need of assistance by anyone, including ne,
before | had arrived in the Quality Managenent Section."); { 19
("I truly felt that the taxpayers were being cheated because
was drawing a full salary.").



of a particular enployee. ™ |t might be a different matter if
Finizie had all eged that she was assi gned "scut work" rather than
the job she was qualified to do. But it is difficult to inagine
that the "threat" of less of the sane kind of work for the sanme
noney woul d deter a reasonable worker fromfiling an EECC
claim*

O somewhat nore consequence, but still clearly
i nadequate, is Finizie's claimthat she was "tenporarily and
indefinitely detailed to quality managenent with no position
title and no specific work assignnent.” Finizie Aff. T 9.
Finizie's claimis belied by docunentary evidence that she
hersel f introduced into the record. A docunent that Finizie
identifies as "the agency's official assignnment of duties
docunent," id. T 26, lists her position®™ title as "QM Speci al i st
of Neurol ogy, Audiology, Dental" and |ists significant job
duties, simlar to those of her peers in Quality Managenent. Pl.
Ex. 6. Finizie cannot create a material issue of fact sinply by
broadly alleging facts in an affidavit that contradict her own

supporting evidence. See Maldonado v. Ramirez, 757 F.2d 48, 51

13 Al though there are a nunber of cases dealing with
t he concept of "underutilization" in the enpl oynment
di scrimnation context, they invariably use the termto refer to
t he underrepresentation of a protected class in a particular
group of enpl oyees.

“ 1f one inmagines one's boss saying, "If you file that
claim 1'll pay you your full salary but give you | ess work" nost
peopl e, and nobst reasonable workers, would not even regard that
as a threat, nmuch less as an act that would deter filing

* Actual ly, the document refers to "Positon," but we

assune that is sinply a typographical error.
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(3d Gr. 1985) ("An affidavit that is '"essentially conclusory and
lacking in specific facts' is inadequate to satisfy the novant's

burden.") (quoting Drexel v. Union Prescription &rs., Inc., 582

F.2d 781, 789-90 (3d Cir. 1978)).

Finizie also alleges that the delay in hiring her into
Savoca's position was discrimnatory. There was no salary
di stinction between the two jobs. Neverthel ess, because Savoca's
j ob had at | east sonmewhat different duties fromthose she had
been assigned, we find it at |east plausible that a reasonabl e
enpl oyee could be deterred fromfiling a discrimnation claimby
t he prospect of being denied Savoca's job for a significant
period of tinmne.

We nust al so exam ne the question of whether Finizie
has established a causal |ink between her protected activity and
the all egedly adverse enpl oynent action. The nbst conmopn way to
establish a causal connection is to use the tenporal proximty
between the protected activity and the adverse action. Here,
Fini zi e had an ongoi ng action pending in federal court during
2000 and 2001.'® Because Finizie has had at |east one
di scrimnation conpl aint pendi ng agai nst the VA constantly for
nore than nine years, the timng of the VA's action is not
particul arly suggestive. Nevertheless, by crediting Finizie's
statenents, a reasonable jury could determ ne based only on the

exi stence of her pending lawsuit that there was a causal |ink

' Finizie filed her first federal |awsuit against the
VA in 1998. W entered the verdict in the VA s favor on April 3,
2002.



between Finizie's suit and the VA's action. Therefore, Finizie
meets her burden as to that elenent of the rel evant test.
Although it is a close case, therefore, we find that

Finizie has nade out a prinma facie case of retaliation with

regard to her position in 1999 and 2000. Because, however, we
also find that Finizie has failed to show that the VA's proffered
legitimate reasons for termnation are pretextual, we wll stil
grant the VA's notion for summary judgnent.

The VA alleges that Andrea MI|l man was hired on a part-
time, tenporary basis to help prepare for the Joint Comm ssion
review. Aumller Dep. at 28:14-19. Ml man had specific
experience related to preparing for such a review 1d. at 28: 8-
11. Once the Joint Conmmi ssion review was conpleted, MIImn's
tenure was extended to help fill the gap created by Ms. Savoca's
resignation. '

It cannot be the case that the VA discrimnated agai nst
Finizie by hiring MIlman into a part-tine, tenporary position
whil e Finizie maintained her permanent, full-tinme position.
First, MIlmn was hired before Finizie' s reassignnent based on

speci fic experience -- nanely, preparing for Joint Comm ssion

Y Plaintiff's allegations with regard to the
allocation of work are hard to decipher. In particular, it is
uncl ear how to reconcile her allegation that there was not enough
work for her to do with the undi sputed fact that there was an
open position in the departnment that plaintiff believes she was
entitled to (and into which she was eventually hired). W are
not at all clear how Finizie's reassignnment into Savoca's
position fundanentally altered the total anount of work the QM
departnment had to do. As best we can nmake out, it appears that
Finizie's claimis that her "underutilization" was caused by the
conti nued existence of MIIman's part-tine position. W address
her clains accordingly.
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review -- that Finizie does not allege she had. Second, it is a
reality of nost bureaucratic environnents that departnenta
managers will seek to get any additional staffing they can and
maintain it as |long as possible because it is often difficult to

obtain staffing quickly when needs change. *®

QM managenent ' s
decision to keep MIIman's position for as long as possible is
not an act of discrimnation against Finizie, but rather a
manager's attenpt to navigate the sonetines treacherous waters of
bureaucratic staffing.*®

Because M|l man was al ready working in QM when Finizie
was detailed there in 1999, Finizie Aff. § 11, there is no claim
that MIIman's hiring caused Finizie's "underutilization”
Rat her, Finizie's claimappears to be that, once she was detailed
to QM MIlIman's position should i medi ately have been
termnated. While at this procedural posture we nust credit
Finizie's claimthat she was underused, we cannot find that
Aum | ler's failure to prematurely termnate M| I nman was a
discrimnatory act. Finizie has failed to denonstrate that the

VAMC' s proffered reason for MIlman's position -- that she was

needed to prepare for the Joint Conm ssion review and that,

8 Finizie's ow position is a perfect exanple of this.
It took QM nmanagenent nearly a year to get approval to refill an
exi sting, permanent position with an existing, pernanent

enpl oyee.

¥ Finizie was, of course, unsuited to fill MIlman's
position herself because it was part-tine and tenporary. Finizie
has not testified -- nor could she credi bly have done so -- that

she woul d have taken M|l man's position had it been offered to
her .
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thereafter, there was a gap caused by Savoca's departure -- is
pr et ext ual .

Wth regard to its failure to hire Finizie into a
permanent QM position imedi ately, the VAMC clains that it |acked
approval to hire anyone into Savoca's job until February of 2001.
Fi ni zi e has produced no evidence tending to show that this
expl anation is pretextual.

Because a finding of pretext will usually involve

guestions of a manager's intent, see Stewart v. Rutgers, The

State Univ., 120 F.3d 426, 431 (3d Cr. 1997), it is the rare

enpl oynent case in which a plaintiff can denonstrate pretext
solely on the basis of her own affidavit. WMst often, a show ng
of pretext will require the production of docunments or deposition
testinony at odds with a defendant's proffered expl anati on.

Fi ni zi e produces only one such piece of evidence: M chae
Sullivan's statenent regarding the ongoing reorgani zation to the
EEO exam ner, PI. Ex. 10, at 9:2-10:7, which she clains is
contrary to the VA's assertion that the reorgani zati on was
conplete, PI. Ex. 11, at 2. Finizie's claim however, is based
on a m sreading of which of the two reorgani zations is being

di scussed in each docunent. Sullivan's statenent is clearly

di scussing the reorgani zati on that took place between 1999 and
January, 2001, a process that was ongoing during the period of
the alleged discrimnation. Both parties agree that the earlier
reorgani zati on, which had concl uded before Finizie was detailed
to QWM is of no relevance to Finizie's clains in this suit. Both

parties al so agree that, prior to February, 2001, Finizie was not

12



a permanent nenber of the QM staff. Thus, Sullivan's statenent
creates no inference of pretext. Rather, it is entirely
consistent with the VA's position that Finizie could not be hired
into Savoca's position because QV | acked authority to fill the
position. ?°

Fi ni zi e produces no evidence that supports her claim
that the VA's proffered reason for the timng of her hiring is
pretextual. Instead, she conplains "[t]he fact that managenent
can say anything as an excuse and not present any docunentati on
to support that excuse, does not nake the excuse true." Finizie
Aff. § 36. Wile Finizie is correct that the nere proffering of
a reason® does not nmake it true, such a proffer is the only

burden that MDonnell Douglas places on the VA. As plaintiff,

Fini zie bears the overall burden of proof in this case. Wile

McDonnel | Dougl as seeks to address the evidentiary difficulties
that are often present in cases dealing with intent, it does not
shift the overall burden of proof in enploynment discrimnation
cases fromplaintiff to defendant.

Finizie goes on to conplain that the VA failed to
produce docunents related to her claim Id. Even if that is
true, such an issue is properly raised in the context of a notion
to conpel, not as a defense to summary judgnent. |If there were
addi ti onal docunents Finizie sought access to, she needed to

address that issue during the discovery period. Rule 56 does not

22 1t is undisputed that the position renmained enpty
from Savoca's departure until Finizie was hired to fill it.
W will refrain fromcalling it an "excuse."
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all ow a non-noving party to avoid sumary judgnment by positing
t he exi stence of docunents it does not have, but instead requires
the party opposing summary judgnent to actually produce them
Finizie has failed to do so and so her unsupported clains that
addi ti onal docunents exist are irrel evant.

Because Finizie has failed to denonstrate pretext with
regard to her job status in 2000 and 2001, we must grant the VA s

notion for sunmmary judgnent as to those clains.

B. C ai ms from 2002%

Wth regard to the job posting in 2002, Finizie clains
both retaliation and gender discrimnation. The relevant prim
facie standard for retaliation is again Kachmar as |inmted by

Burlington Northern. For Finizie's gender discrimnation claim

she must show that: "(a) she was a nenber of a protected cl ass,
(b) she was qualified for the . . . job to which she applied, and
(c) another, not in the protected class, was treated nore

favorably." Scheidemantle v. Slippery Rock Univ., 470 F.3d 535,

539 (3d Gir. 2006).

It is clear that Finizie can nake out a prima facie

case of both retaliation and gender discrimnation. Wth regard
to retaliation, there is no question that not getting a position
she desired and for which she had applied -- even if it cones
with no concomtant increase in salary or benefits -- is a

sufficiently adverse action to deter a reasonable person from

*2 These are the claims that were originally made in
G vil Action No. 06-4569.
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raising a claimof discrimnation. Further, as we found above,
the fact that Finizie had active, pending clains during this
period is sufficient to carry her burden of showi ng a causal I|ink
at this stage. Likew se, the fact that she was not given the job
and a man was eventually hired is sufficient to nmake out a prima
23

facie case of gender discrimnation.

To neet its portion of the McDonnell Douglas burden,

the VA has put forward a legitimte, non-discrimnatory reason
for its decision not to hire Finizie, nanely that Lyons was nore
qual i fied, nost inportantly (but not solely)? because he had
recent infection control experience.

Once the VA puts forward its legitimte reason for
hiring Lyons, the burden shifts back to Finizie to denonstrate
that the proffered reason is pretextual. Because this burden is
the sanme for both Finizie's retaliation and gender discrimnm nation
claims, we treat themtogether. W are faced with a notion for

summary judgment, so the question before us is whether, based

2 |In her affidavit, Finizie appears to allege two
separate acts of discrimnation: re-posting the position and
hiring Lyons. Had the VA re-opened the position but then hired
Finizie anyway, it does not appear that she would have a claim
since there would be no adverse enpl oynent acti on. See 42 U. S. C.
8§ 2000e-2(a)(1) (rmaking it an unlawful enploynment practice "to
fail or refuse to hire or to discharge any individual, or
ot herwi se to discrimnate against any individual with respect to
hi s conpensation, terns, conditions, or privileges of enploynent”
because of sex). The alleged discrimnation was not conplete
until Lyons was hired. Thus, these two clains nerge into a
single claimfor discrimnatory failure to hire.

2 Dr. Maslow, for exanple, also testified at sone
| ength about Lyon's ability to nulti-task as denonstrated by his
concurrent positions at two different hospitals, see Pl. Ex. 16
at 323-25, and his perception that Lyons woul d be nore adept at
interacting with other staff, id. at 334-35.
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only on the evidence in the record and maki ng every reasonabl e
inference in Finizie's favor, a reasonable finder of fact could
determ ne that Finizie had carried her burden to show pretext.
Contrary to the tone of Finizie' s argunent, there is no
burden on the VA to prove the truth of its proffered reason.
Rat her, Finizie, as the plaintiff, bears the burden of
denonstrating that it is pretextual. Thus, for exanple,
Finizie's allegation that "there were no defined criteria for the
scoring systent the panel used to eval uate the candi dates,
Finizie Aff. § 53, is beside the point. The lack of defined
criteria -- or, for that matter, the inability of the nenbers of
t he panel to renmenber details of their deliberations some two
years |ater -- does not denonstrate pretext. Simlarly, the fact
that Finizie was qualified for the position is an el enent of the

prima facie case, not evidence of pretext.?

To be sure, Finizie identifies areas in which her
testinony differs fromthat of the nenbers of the panel, see id.
1 54, but these differences are not germane to a show ng of
pretext and are, therefore, not material questions of fact for

6

purposes of sumary judgnent.® The only issue Finizie raises

t hat even arguably addresses the alleged pretext of the VA's

% 1f it were evidence of pretext, the first and third
steps of the McDonnell Douglas burden-shifting analysis would
al ways col | apse into one anot her.

?® The di screpancies Finizie identifies mght
potentially be useful as inpeachnent evidence at trial. Since we
may not wei gh evidence on sunmary judgnent but must make all
reasonabl e inferences in Finizie' s favor, evidence whose only
rel evance is that it tends to i npeach the VA's witnesses is
i nappl i cabl e here.
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stated reason is her citation of Dr. Maslow s testinony that
current experience in infection control "was not anywhere near
the top 1, 2, 3 priorities.” Finizie Aff. § 72 (quoting Pl . Ex.
16, at 276:23-24).2% Even this statement, however, fails to
denmonstrate pretext. Finizie's affidavit, and the extensive
cross-exam nation of the VA witnesses by her attorney before the
ALJ, sought to establish that Finizie' s resume was as good as
Lyons's in all inportant respects. While that could be a w nning
strategy if the VA bore the burden of proving the legitimcy of
its reasons for choosing Lyons over Finizie, as we have di scussed
above, the burden at this stage lies with Finizie herself.

Absent a showing, therefore, that Finizie' s qualifications

obj ectively exceeded Lyons's on the VA's top priorities, the
hiring commttee did not discrimnate when it used a | ess-
important priority -- in this case, recent infection managenent

experience® -- to distinguish between them The hiring process

?” The VA vigorously disputes Finizie's reading of this
statenment. Wile there is certainly nerit to the VA s argunent
that this statenent, taken out of all context as it is, does not
mean what Finizie clainms, her reading is not per se unreasonabl e.
In light of the procedural posture, then, we proceed as though
Dr. Maslow testified that current or recent infection contro
experience was not one of the top priorities. There is no
di spute, however, that it was listed on the job posting as one of
the relevant criteria.

’ Despite Finizie's argunents that little has changed
in the field of infection control since her prior experience, no
reasonabl e finder of fact could determ ne that the recency of a
candi date's experience in that area was not a relevant factor in
the hiring decision. Although Finizie alleges that the job
posting "contained the wording 'recent' Infection Control
experience to discourage ne fromapplying for the position,”
Finizie Aff. 1 74, she has no personal know edge of that alleged
fact and provi des no conpetent evidence to support it.
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is not sonmething that can be reduced to a sinple, repeatable
cal culus. The record before us would not allow a reasonabl e
finder of fact to conclude that Finizie had shown that, based on
the VA's nost inportant priorities, she was clearly the superior
candi dat e.

Title VIl does not prohibit subjective distinctions
bet ween candi dates. Rather, under Title VI, an "enpl oyer has

di scretion to choose anong equal ly qualified candi dates, provided

t he decision is not based upon unlawful criteria.”" Texas Dep't

of Community Affairs v. Burdine, 450 U. S. 248, 259 (1981). Here,

def endant has identified several subjective (and at | east one
obj ective) factors on which it found Lyons superior to Finizie.
Finizie has failed produce evidence that denonstrates that she is
objectively nmore qualified and has not provided any other neans
for finding that the VA's proffered reasons are pretextual.
Because Finizie is unable to show that the VA s
proffered reasons for hiring Carence Lyons over her are
pretextual, we will grant defendant's notion for summary judgment
as to these clains.
We therefore will grant the VA's notion in its entirety

and enter judgnment in its favor on all remaining clains.

BY THE COURT:

/sl Stewart Dal zell, J.

18



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHARON A. FIN ZI E ) ClVIL ACTI ON

V. :
JAMES B. PEAKE E NO. 03-4437

ORDER

AND NOW this 16th day of April, 2008, upon
consi deration of defendant's notion for sunmary judgnent (docket
entry # 30), .Finizie' s response (docket entry # 36), and
defendant's reply (docket entry # 37), and for the reasons

di scussed in the acconpanyi ng nmenorandumof law, it is hereby

ORDERED t hat :

1. Def endant’'s notion for sunmmary judgnent is
GRANTED; and

2. The Cerk of Court shall CLOSE this matter

statistically.

BY THE COURT:

/sl Stewart Dal zell, J.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHARON A. FIN ZI E ) ClVIL ACTI ON

V. :
JAMES B. PEAKE E NO. 03-4437

J UDGVENT

AND NOW this 16th day of April, 2008, the Court having
granted defendant's notion for summary judgnent as to sone cl ains
on February 4, 2008 and having this day done so on all renaining
claims, JUDGMVENT |S ENTERED in favor of defendant Janes B. Peake
and against plaintiff Sharon A Finizie.

BY THE COURT:

/sl Stewart Dal zell, J.




