IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

In re: ALl JOOBEEN
Debt or
Appel | ant :
ALl JOOBEEN
Appel | ees:
M CHAEL TSOKAS, Creditor;
CElI L JOOBEEN, Interested Party;
ORANG JOOBEEN, Interested Party;
KELLY CLARK, Interested Party;

WLLIAMC MLLER, Trustee; and
UNI TED STATES TRUSTEE, Trustee

and

In re: JI AN JOOBEEN, a M nor,
by Ali Joobeen, his guardi an
& trustee

Debt or

Appel l ant: KELLY CLARK,
| nt er venor

Appel | ees:
JEFFREY T. GROSSMAN,

Interested Party;
AARON POGACH, Interested Party;
WLLIAM C. MLLER, Trustee; and
FREDERI CK BAKER, Trustee

and

In re: JI AN JOOBEEN, a M nor,
by Ali Joobeen, his guardi an
& trustee

Debt or

Appel lant: JI AN JOBEEN

Appel | ees:
JEFFREY T. GROSSMAN,

Interested Party;
AARON POGACH, Interested Party;
WLLIAM C. MLLER, Trustee; and
FREDERI CK BAKER, Trustee
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Cvil Action
No. 07-CV-2736
Bankruptcy No. 06-15749-dws

Cvil Action
No. 07-CV-2737
Bankruptcy No. 06-15752-dws

Cvil Action
No. 07-CV-2738
Bankruptcy No. 06-15752-dws



ORDER

NOW this 27th day of March, 2008, upon consideration

of the foll ow ng docunents:

1)

2)

3)

Noti ce of Appeal filed May 23, 2007 by debtor-
appel l ant Al'i Joobeen in bankruptcy no.

06- 15749-dws (civil action no. 07-CV-2736);

Notice of Appeal filed May 23, 2007 by intervenor-
appel lant Kelly C ark in bankruptcy no.

06- 15752-dws (civil action no. 07-CV-2737);

Noti ce of Appeal filed May 23, 2007 by debtor-
appel  ant Ji an Joobeen in bankruptcy no.

06- 15752-dws (civil action no. 07-CV-2738),

whi ch three consolidated cases appeal fromthe May 23, 2007 O der

and acconpanyi ng Menorandum Qpi nion of Chief United States

Bankr upt cy Judge D ane Weiss Sigmund of the United States

Bankruptcy Court for the Eastern District of Pennsylvania

di sm ssi ng bankruptcy nos. 06-15749-dws and 06-15752-dws as

actions filed in bad faith; upon further consideration of:

(A) Brief of Appellants filed August 6,
2007;

(B) Brief of Dr. Mchael Tsokas and Aaron
Pogach, Esquire[,] Creditors of Ali

Joobeen filed August 21, 2007;



(CO Reply Brief of Appellants filed
Sept enber 2, 2007;
(D) Brief of Appellee, filed by appellee
WlliamC Mller, U S. Bankruptcy
Trustee, on Septenber 9, 2007; and
(E) Reply Brief of Appellants filed
Sept enber 20, 2007,
after oral argunent held February 12, 2008; and for the reasons
expressed in the acconpanyi ng Opi ni on,

IT 1S ORDERED that the Brief of Dr. M chael Tsokas and

Aar on Pogach, Esquire Creditors of Ali Joobeen is stricken.

| T IS FURTHER ORDERED t hat the May 23, 2007 Order of

Chi ef Judge Sigmund is affirmed in part and remanded in part for
further proceedi ngs consistent with the acconpanyi ng Opi ni on.

IT 1S FURTHER ORDERED t hat the d erk of Court shall

mark this matter closed for statistical purposes.

BY THE COURT:

[ s/ Janmes Knoll Gardner
Janes Knoll Gardner
United States District Judge
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APPEARANCES:

DAVID A. SCHOLL, ESQUI RE
On behal f of Appellants

WLLIAM C. MLLER ESQU RE

On behalf of Appellee WlliamC Mller,
Chapter 13 Standi ng Trustee

* * *

OP1 NI ON

JAVES KNOLL GARDNER,
United States District Judge

This matter is before the Court on three consolidated
appeals fromthe May 23, 2007 Order and acconpanyi ng Menorandum
Opi ni on of Chief Judge Diane W Signmund of the United States
Bankruptcy Court for the Eastern District of Pennsylvania. These
bankrupt cy appeals were docketed in the United States District
Court for the Eastern District of Pennsylvania on June 29, 2007.

By ny Order dated August 24, 2007 these three appeals



were consolidated. By Order dated Decenber 5, 2007, | schedul ed
an argunent on the consolidated appeals. On February 12, 2008 |
conducted oral argunent on the appeal.?

Chi ef Judge Sigmund’s final Order dated May 23, 2007
di sm ssed the Chapter 13 bankruptcy cases of Ali Joobeen
(bankruptcy no. 06-15749-dws) and Ji an Joobeen, a Mnor, by Ali
Joobeen, his CGuardian and Trustee (bankruptcy no. 06-15752-dws).

For the reasons expressed below, | affirmin part the
deci sion of the United States Bankruptcy Court and | remand in
part for further proceedings consistent with this Opinion.

JURI SDI CT1 ON

This Court has subject matter jurisdiction of this

bankruptcy appeal pursuant to 28 U.S.C. 8§ 158(a)(1).

! By two Orders both dated January 25, 2007 in the Chapter 13
bankruptcy cases of Ali Joobeen (bankruptcy no. 06-15749-dws) and Ji an
Joobeen, a Mnor, by Ali Joobeen, his Guardian and Trustee (bankruptcy no.
06- 15752- dws), Chi ef Bankruptcy Judge Signund di squalified Aaron Pogach,
Esquire (a creditor) fromrepresenting Dr. M chael Tsokas (a separate
creditor). On August 21, 2007 the Brief of Dr. M chael Tsokas and Aaron
Pogach, Esquire Creditors of Ali Joobeen was fil ed.

(Footnote 1 continued):

(Continuation of footnote 1):

During oral argument | indicated that the joint brief of Attorney
Pogach and Dr. Tsokas woul d be stricken. Specifically, because neither
creditor had sought relief fromthe bankruptcy court’s disqualification
Orders, and wi thout deciding the correctness of those decisions, | ruled that
the | aw of -t he-case doctrine precluded nmy consideration of their joint brief.
Hamilton v. Leavy, 322 F.3d 776, 786-787 (3d Cir. 2003).

Addi tional ly, based upon those sanme grounds, | prohibited Attorney
Pogach fromrepresenting Dr. Tsokas during oral argunent. However, |
permtted Attorney Pogach to represent his own interests as a creditor of
debtor Ali Joobeen.
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FACTS?
On Decenber 4, 2006 debtor Ali Joobeen (“Ali”)3 filed a
Chapt er 13 bankruptcy case (case nunber 06-15749-dws). On

Decenber 4, 2006 Ali filed a second Chapter 13 bankruptcy case

(case nunber 06-15752-dws) as “guardian and trustee” for his
seven-year-old son Jian Joobeen (“Jian”).

These bankruptcy filings stayed a sheriff’s sale which
was schedul ed for Decenber 4, 2006 for the residential rental
property | ocated at 3315 Park Avenue, Phil adel phia, Pennsylvania
19140 (“Park Avenue Property”). The Park Avenue Property is held
by a trust created by Ali Joobeen for the benefit of his son
Jian. The trust is admnistered by Ali and his fornmer wife Kelly
Cark (who is Jian’s nother).*

On March 1, 2007 M chael Tsokas, a creditor of Ali
filed a notion to dismss Ali’s case with prejudice, and filed
notions for relief fromthe automatic bankruptcy stay in both Al
and Jian’s cases. On March 12, 2007 the Chapter 13 Standi ng
Trustee, WlliamC Mller, Esquire filed a notion to dismss

Jian’s case with prejudice.

2 The facts recited here are drawn fromthe May 23, 2007 Order and
acconpanyi ng Menor andum Opi ni on of Chief Judge Sigmund as well as the facts
contai ned within the appell ate record.

3 Because debtors Ali Joobeen and Ji an Joobeen have the sanme | ast
nane, | will refer to themin this Opinion by their respective first names.
4 The parties dispute whether this transfer was procedurally

defective and whether the transfer was a fraudul ent conveyance.
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On April 19, 2007 Chief Judge Signmund held a hearing on
various notions that were pending in this cases, including the
Petition of Kelly Cark to Intervene Requesting Jury Trial Wth
| ncorporated Motion to Quash M chael Tsokas’ Motion Schedul ed for
a Hearing on Thursday April 19, 2007 in Courtroom 3 Before the
Honor abl e Di ane W Si gnund, which notion to intervene was filed

April 17, 2007.

Kelly Cark’s notion to intervene sought to intervene
as of right. At the April 19, 2007 hearing Chief Judge Sigmund
orally denied the notion to intervene w thout prejudice. The
court noted that Ms. C ark appeared to have no interest in the
noti ons which the bankruptcy court woul d be considering during
t he proceedi ng.

On April 27, 2007 Chief Judge Signund held a hearing on
the two notions to dismss and the two notions for relief from
t he bankruptcy stay in Ali and Jian’s cases. The transcript of
the hearing reveals that the answers which Ali gave were often
non-responsive to the questions asked and that his behavior
during the hearing was disruptive.

While testifying, Ali insulted the staff attorney of
the Chapter 13 Standing Trustee nultiple tines. As a result of
hi s cont umaci ous behavior, and after being warned that his

conduct would preclude himfromoffering further testinony, Chief
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Judge Sigmund renoved Ali fromthe witness stand and precl uded
himfromoffering further testinony.

On May 23, 2007 Chief Judge Sigmund issued an Order and
acconpanyi ng Menorandum Qpi nion. The Opinion granted the notions
to dismss Ali’s and Jian’s cases as having been filed in bad
faith. The Opinion details the tumultuous history of these
bankruptcy cases, including reviewwng nultiple state court
proceedi ngs, multiple Chapter 13 petitions, the record evidence
in the case and the evidence adduced at the April 27, 2007
heari ng.

The bankruptcy court then engaged in a bad faith

inquiry utilizing the factors of Inre Lilley, 91 F.3d 491, 496

(3d CGr. 1996). After thoroughly review ng the factors governing
the bad faith inquiry, the bankruptcy court ultimtely concl uded
that both Chapter 13 cases had been filed in bad faith.

Based upon the its determnation that Ali is a serial
bad faith filer, the bankruptcy court al so concl uded t hat
prospective relief fromthe automatic bankruptcy stay was
appropriate. Thus, the bankruptcy court awarded relief fromthe
automati c bankruptcy stay as to the Park Avenue Property in the
event that Ali sought to file a future bankruptcy petition to
prevent foreclosure by the courts of the Conmmonweal th of
Pennsyl vani a.

Specifically, as applicable, Chief Judge Sigmund’ s
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Order provided the followng relief: (1) Ali Joobeen and Jian
Joobeen or any trustee or guardian of Jian Joobeen may not file
further bankruptcy petitions wthout |eave of this Court; and

(2) any bankruptcy petition subsequently filed shall not serve as
stay of state |law proceedings with respect to the real property

| ocated at 3315 Park Avenue, Phil adel phia, Pennsyl vani a.

CONTENTI ONS

Appel | ant s

Appel  ants argue that the bankruptcy court’s May 23,
2007 Order was inproper in all respects for nultiple reasons.
Appel l ants contend that the relief granted by the bankruptcy
court was in excess of the relief sought in the notions the court
had before it. Appellants assert that the notions before the
bankruptcy court sought relief fromthe automatic stay in both
cases and sought an Order that any future filing by either debtor
woul d not operate as a stay for 180 days. Appellants claimthat
the notions to dismss did not focus on the bad faith filing
aspect of the case.

Wth regard to Jian’s case, appellants aver that Jian
had noved to waive the Chapter 13 credit counseling requirenent.
Therefore, appellants contend that the failure to obtain credit

counseling was an i nproper basis for the court to penalize Jian.



Appel l ants al so assert that the bankruptcy court’s
Order inproperly grants relief against Kelly Cark, as trustee
and guardi an, although she is not and was not a resident of the
Par k Avenue Property, and al though such relief was not within the
request of the stay notions.

Mor eover, appellants contend that read literally, the
Order precludes Ali, Jian and Kelly Cark fromever filing a
bankruptcy case at any tine without |eave of court, and al so
precl udes the automatic bankruptcy stay fromcomng into effect
i f any subsequent owner of the Park Avenue Property ever files
for bankruptcy.

Appel  ants argue that the bankruptcy court m sread the
pl ans and schedul es offered in both Ali and Jian's bankruptcy
petitions and erred by concluding that the plans were not
feasi bl e.

Appel l ants all ege that the bankruptcy court inproperly
applied the bad faith determ nation factors. Appellants further
aver that the bankruptcy court incorrectly concluded that they
were using the bankruptcy as a less costly alternative to
proceedi ng before the Superior Court of Pennsylvania (because
they did not have to post a bond). Appellants also claimthat
t he bankruptcy court then inproperly refused to hear or consider
appel l ants’ objections to creditors’ clainms, which mght have

been di sallowed. Anong the alleged erroneous bad faith
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determ nati ons, appellants assert that the bankruptcy court
incorrectly concluded that the plans of the debtors were
underfunded and that Ali’s defenses against his creditors’ clains
wer e obstructionist.

Appel l ants contend that Ali and Jian are debtors who do
not fit the typical nold of those sanctioned for bad faith

filings. Appellants argue that the worst activity in which they

have engaged was the of fense given to the bankruptcy court while
Ali was in the process of being cross-exam ned.

Appel lants claimthat the Chapter 13 Standi ng Trustee
is biased and has refused to acknow edge docunentary evi dence
whi ch establishes that the debtors have pronptly made all of
their post-petition paynents.

Appel l ants al so assert that the bankruptcy court erred
in inmposing a sanction which effectively precluded their ability
to present a defense in the action. Appellants contend that
before a court inposes sanctions: (1) the party sanctioned nust
be provided with prior notice of the sanctionabl e conduct,

i ncluding the specific sanctions contenplated; (2) the sanctioned
party must be given an opportunity to nmount a defense; (3) the
court nmust fully and fairly consider the sanctions; and (4) due
consi deration nust be given to the extent of the offending

party’s personal responsibility, the history of the conduct,
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whet her the conduct was willful and in bad faith, the nmerits of
the claim prejudice to the other parties and the appropri ateness
of alternative sanctions, particularly where sanctions involve
actions which affect the determ nation of the nerits (as opposed
to nonetary penalties).

Appel I ants argue that under this framework, refusing to
allow Ali to conplete his testinmony and refusing to allow Jian
and Ms. Cark to present a defense was an excessive and
I nappropriate sanction. Mreover, because appellants faced new
i ssues which were raised for the first tinme by the court,
appellants allege that this sanction was particularly
prej udi ci al .

Appel I ants aver that Chief Judge Sigmund' s
i nappropriate sanction requires this case to be remanded for a
heari ng concerning whether Ali’s conduct nerited any sanctions
and whet her the sanction inposed was appropriate. Moreover,
appel l ants al so contend that because Chief Judge Sigmund’ s own
actions reflect a bias against appellants, this matter should be
assi gned to anot her bankruptcy judge upon renmand.

Appel lants claimthat Jian and Ms. C ark have
significant interests in the Park Avenue Property which they seek
to defend. Appellants assert that Jian is the “beneficial owner
of the Property” and Jian and Kelly Clark fornerly resided at the

property. Appellants aver that the creditors have no clains
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against Jian or Ms. Cark and that it is unclear how their
property can be the subject of execution based upon a judgnent
agai nst Ali.

Mor eover, appellants allege that it is unfair that the
interests of either Jian or Ms. O ark should be adversely
affected by the actions of Ali. Appellants also argue that
because Jian had no control over Ali’s filings, the actions of
Al'i should not be attributed to Jian.

Appel lants further assert that Kelly Cark’s interests
are profoundly and adversely inpacted by the bankruptcy court’s
Order. Appellants aver that Ms. Cark was denied the ability to
intervene (after concluding she had no interests in the
proceedi ngs) and claimthat it was error to preclude her from
filing for bankruptcy during the rest of her |ife because she is
a "trustee or guardian of Jian”.

Appel | ee

Appel lee William C. Mller, the Chapter 13 Standi ng
Trustee, contends that the bankruptcy court correctly issued its
Order dismssing Ali and Jian’s bankruptcy cases. Based upon the
totality of the circunstances, including nore than just a
superficial financial analysis of the proposed Chapter 13 plans,
appel | ee argues that the bankruptcy court correctly decided the
matters before it.

Appel | ee all eges that appellants’ attenpts to explain
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why their plans are feasible are erroneous. Appellee avers that
appellants filed an anmended Di scl osure of Conpensation formin
both cases on June 5, 2007 after the cases had been di sm ssed.
Appel | ee asserts that these docunents make clear that the plans
remai n unfeasible even if Chief Judge Signund erred in her
under st andi ng of the plans.

Appel | ee contends that the bankruptcy court thoroughly
and correctly analyzed the conduct of appellants under the *good

faith” standards set forth in In re Lilley, 91 F.3d 491, 496

(3d Cr. 1996), including nore than just a superficial analysis
of the debtors’ plans.

Appel | ee argues that appellants’ attenpts to “explain
away Ali’s conduct at the April 27, 2007 hearing” and suggestions
that the sanctions were too severe are without nerit. Appellee
clains that the designation of itens to be included on appeal
includes a notion to disqualify Jacqueline C. Chandler, Esquire,
(the staff attorney of the Chapter 13 Standing Trustee), which
was “filed but not docketed”. Appellee asserts that this notion
is wholly inproper.?® Appel l ee all eges that this notion
evi dences the overwhel m ng bad faith of appellants. Appellee
avers that this was an attenpt by appellants to have the district

court review a notion which was not first considered by the

5 The notion to disqualify was not ultimately included in the
appel |l ate record, although it does appear in the designation of itens to be
i ncluded in the appeal.
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bankruptcy court and whose contents are scandal ous and
def amat ory.

Appel | ee asserts that the Appellants’ Brief also
di splays the type of bad faith antics which caused the bankruptcy
court to properly invoke its sanction power. Appellants’ Brief
was filed weeks after the hearing, yet accuses the Chapter 13
Standing Trustee and his staff attorney of acting inappropriately
inthis matter.

Specifically, appellee contends that appellants’ brief
states that: (1) the trustee's staff attorney has acted to the
detrinment of other creditors and in violation of her duties;

(2) the trustee’'s staff attorney persisted on discussing
occurrences at the neeting of creditors; (3) the bankruptcy court
provi ded even broader relief than the “malicious and fertile

i magi nations of the Creditors thensel ves could conjure” and that
Attorney Chandl er “had exhi bited bias agai nst the Debtors and has
used her office for that purpose....”

Appel l ee clainms that appellants’ pattern of behavior is
telling. Appellee argues that appellants have accused their
creditors of bad faith and fraudul ent conduct, accused the
Chapter 13 Standing Trustee of acting to the detrinment of
creditors in violation of his duties and accused the bankruptcy
judge of bias. Appellee alleges that there is no evidence to

support these unfounded all egations and that such behavi or
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suggests that appellants have no intention to reorgani ze.

Appel l ee avers that it is clear fromthe transcript of
the April 27, 2007 hearing that Ali and Kelly O ark established a
trust, ostensibly for the benefit of Jian, which owned the Park
Avenue Property. During his sworn testinony, Ai acknow edged
the followng: (1) he transferred the Park Avenue Property to
the trust for the benefit of Jian; (2) the property is currently
being rented, which is how the trust generates incone; (3) the
trust has its own account; and (4) the trust has both incone and
debt s.

Appel | ee contends that as a general natter trusts are
not eligible for relief in bankruptcy. Appellee clainms that
al though a debtor may institute a bankruptcy strictly in his
capacity as trustee, this exceptionis limted to situations in
whi ch the entity on whose behalf the trustee is acting could
itself be a debtor (such as a business trust).

Appel | ee asserts that because Ali filed as a trustee of
Jian’s trust, and the trust at issue is not a business trust,
Jian’s case nust fail. Mreover, if the property is held by the
trust and the rental incone is paid to the trust, appellee
al l eges that Jian does not appear to be an individual with
regular incone as required by 11 U S.C. 8§ 109(e).

Appel I ee contends that Ali’s prior filings are properly

attributed to Jian. Appellee argues that although the Park
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Avenue Property was transferred to a trust for the benefit of
Jian, Ali becane the trustee, which permtted Ali to continue
controlling the property and any incone derived fromthe
property. Appellee avers that there is only one person filing
all of these cases, and that person is Ali. Therefore, appellee
asserts that it is perfectly appropriate to attribute the filings

of Ali to Jian.

Appel l ee also clains that Jian’s notion to waive the
credit counseling requirenents, 11 U.S.C. § 109(h), was filed
significantly late in the bankruptcy proceedings. The notion was
filed on April 23, 2007, four nonths after the case was filed and
on the eve of dism ssal hearings. Appellee alleges that until
such tinme as an appropriate determ nation has been obtai ned from
t he bankruptcy court, after notice and hearing, an individual who
has not received credit counseling cannot be a debtor.

Appel l ee asserts that it is also not unfair that M.
Clark’s interests have been affected as a result of the
bankruptcy court’s Order. Appellee avers that it is clear from
t he docket entries and April 27, 2007 hearing that Ms. O ark has
been a willing participant in the bankruptcy proceedi ngs as well
as in establishing and maintaining Jian's trust.

Appel l ee al so contends that Ms. Clark |acks standing in

this matter and is therefore an inproper party for the purposes
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of the appeal. Appellee alleges that Ms. Cark would only be

i nvol ved as a trustee or guardian of Jian, which is precisely the
role being performed by Ali on behalf of Jian. Appellee clains
that it is the trust which is the actual party, of which Ali and
Ms. Clark are trustees.

Appel | ee argues that the bankruptcy’s court’s decision
is clear that Kelly Cark is precluded fromfiling a bankruptcy
petition as a guardian or trustee of Jian, but that the O der
does not affect her personal interests. Appellee avers that M.
Clark relinquished control over the Park Avenue Property when she
and Ali decided it was prudent to transfer their interests in the
property to a trust. Appellee asserts that the bankruptcy
court’s Order does not dimnish her property, increase her
burdens or inpair her rights, especially because the interests of
the trust are being advocated by Ali.

STANDARD OF REVI EW

On appeal, a district court may affirm nodify, or
reverse a bankruptcy judge’ s judgnent, Order, or decree or renmand
with instructions for further proceedings. Fed.R Bankr.P. 8013.
The | egal determ nations of a bankruptcy court are revi ewed

de novo. Sovereign Bank v. Schwab, 414 F.3d 450, 452 n.3

(3d Gr. 2005)(internal citations omtted). The bankruptcy
court’s factual determ nations are reviewed under the clearly

erroneous standard. | d.
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A bankruptcy court’s decision to dismss the bankruptcy
case as a bad faith filing is reviewed for abuse of discretion.

In re Myers, 491 F.3d 120, 125 (3d Cr. 2007)(citing In re SG

Carbon Corporation, 200 F.3d 154, 159 (3d Cr. 1999)). The

United States Court of Appeals for the Third Grcuit has held
that the bad faith determnation is “a fact intensive
determ nation better left to the discretion of the bankruptcy

court.” Inre Lilley, 91 F.3d 491, 496 (3d Gr. 1996) The

bankruptcy court’s factual finding supporting a bad faith
determnation will not be set aside unless they are clearly

err oneous. In re Myers, 491 F. 3d at 125.

A bankruptcy court’s inposition of sanctions, whether
under its inherent power or pursuant to a specific statute or
rule of procedure, is reviewed for abuse of discretion.

Fell hei ner, Eichen & Braverman, P.C. v. Charter Technol oqgi es,

Inc., 57 F.3d 1215, 1223 (3d G r. 1995).
DI SCUSSI ON

Appel lants in the matter have subm tted a vol um nous
appel l ate record and have raised a plethora of issues and
argunents in this appeal. The Chapter 13 Standi ng Trustee has
responded to many, but not all, of the dizzying array of issues
whi ch were rai sed by appellants. Further conplicating review of
this matter is the fact that nany of the argunents submtted by

appel lants contain few, if any, citations to |legal authority and
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several amount to nothing nore than i nnuendo and gener al
di ssatisfaction with the bankruptcy court’s decision in this
case.

In the follow ng discussion of the |egal issues raised
in this appeal, | attenpt to separate the argunments raised by
appel I ants which have sone arguable nerit fromthose which are
not hi ng nore than generalized grievances or unsupported
aspersions. Those issues which are ripe for disposition have
been resol ved and the remai ning i ssues are remanded for further
gui dance fromthe bankruptcy court.

Prospective In Rem Rel i ef

A bankruptcy court is enpowered to raise the issue of
bad faith and make factual determ nations to support a
determ nation that a petition has been w thout a proper
reorgani zati on purpose. Section 105(a) of the Bankruptcy Code
provi des:

(a) The court may issue any order, process, or judgnent
that is necessary or appropriate to carry out the
provisions of this title. No provision of this title
providing for the raising of an issue by a party in
interest shall be construed to preclude the court from
sua sponte, taking any action or meking any
determ nati on necessary or appropriate to enforce or
i npl enent court orders or rules, or to prevent an abuse
of process.

11 U.S.C. 8§ 105(a)(enphasi s added).
Moreover, it is well-settled that bankruptcy courts

“derive from§ 105(a) or 8 349(a) of the Code...the power to
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sanction bad faith serial filers...by prohibiting further
bankruptcy filings for |onger periods than the 180 days specified

by § 109(g).”°® Inre LeGee, 285 B.R 615, 621 (Bankr.E. D. Pa.

2002)(citing In re Casse, 198 F.3d 327, 337-338 (2d Cir

1999))(internal quotations omtted).

Appel  ants argue that the bankruptcy court erred by sua
spont e awardi ng prospective relief beyond which was sought by the
creditors in their notions for relief fromthe automatic
bankruptcy stay in these two bankruptcy cases. Wth regard to
the period of inremrelief fromthe automati c bankruptcy stay,
appel l ants’ argunent has nerit.

The creditors sought prospective relief fromthe
automati c bankruptcy stay for 180 days. Notw thstanding the
request, the bankruptcy court’s May 23, 2007 Order states that
“[a]l ny bankruptcy petition subsequently filed shall not serve as
a stay of state |aw proceedings with respect to the real property

| ocated at 3315 Park Avenue, Phil adel phia, PA.” In contrast, the

6 Section 109(g) of the Bankruptcy Code provides, in pertinent part:

(g) Notwithstandi ng any other provision of this section, no
i ndividual ...my be a debtor under this title who has been a
debtor in a case pending under this title at any tinme in the
precedi ng 180 days if —

(1) the case was dism ssed by the court for willful failure
of the debtor to abide by orders fo the court, or to appear

(Footnote 6 continued):

(Continuation of footnote 6):

before the court in proper prosecution of the case....

11 U.S.C. § 109(g).
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acconpanyi ng Menorandum Opi ni on states that the stay shall only
operate for the “180 day period requested.”

As stated above, the bankruptcy court is enpowered to
grant inremrelief in excess of 180 days. Although it does not
appear that the bankruptcy court intended to grant relief from
the autonmatic stay beyond 180 days, this nmatter should be
remanded to the bankruptcy court for clarification. Upon renmand,
t he bankruptcy court’s Order should be anmended to reflect the
bankruptcy court’s true intent.

Accordi ngly, the appeal of the May 23, 2007 Order and
acconpanyi ng Menorandum Qpi nion is granted and bankruptcy nos.
06- 15749-dws and 06- 15752-dws are remanded for the purpose
clarifying the in remrelief awarded.

In other words, if the bankruptcy court concl udes that
a debtor has wllfully violated its orders, it may prohibit
further bankruptcy filings for a period of 180 days. However, if
the debtor is a bad faith serial filer, the bankruptcy court may
prohi bit bankruptcy filings for |onger than 180 days and it may
do so sua sponte.

Here Chief Judge Sigmund’s Order states that any future
bankruptcy filing shall not stay any state | aw proceedings with
respect to the Park Avenue, Phil adel phia, rental property (which
is the “inremrelief awarded”). However, the Order in that

regard i s open-ended and does not state for how long the relief
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fromthe automati c bankruptcy stay is being granted. Chief Judge
Si gmund’ s Menorandum Opi ni on, on the other hand, states that the
stay shall only operate for the “180 period requested.”

Therefore, the matter is remanded for clarification of
Chi ef Judge Sigmund’ s intent concerning for how long the relief

fromthe automatic stay is being granted.

Bad Faith
A bankruptcy filing made in bad faith may be di sm ssed
“for cause” under 11 U S.C. § 1307(c), although 8 1307(c) does

not explicitly nmention the good faith requirenent. 1n re Mers,

491 F.3d at 125. The bankruptcy court nust review the totality
of the circunstances to determ ne bad faith, and may consider a
wi de range of factors, including: “the nature of the debt...
the timng of the petition; how the debt arose; the debtor’s
nmotive in filing the petition; how the debtor’s actions affected
creditors; the debtor's treatnent of creditors both before and
after the petition was filed; and whether the debtor has been
forthcomng with the bankruptcy court and the creditors.” Inre
Lilley, 91 F.3d 491, 496 (3d Cir. 1996).

A bankruptcy filing during the pendency of related
state court litigation is not necessarily in bad faith. 1n re
Mers, 491 F.3d at 125. However, the suspicious timng of a

bankruptcy petition is an appropriate factor for a court to
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consider in the bad faith analysis. See In re Tanecki

229 F.3d 205, 208 (3d Cr. 2000). WMbreover, a bankruptcy court
may reasonably find that bad faith exists “where the purpose of
the bankruptcy filing is to defeat state court litigation w thout

a reorgani zation purpose.” Inre Dam, 172 B.R 6, 10

(Bankr. E. D. Pa. 1994).

Upon review of the bankruptcy court’s decision
regarding the bad faith of Ali, | conclude that the bankruptcy
court correctly applied the bad faith factors to Ali and Jian's
bankruptcy cases. The bankruptcy court’s factual findings were
not clearly erroneous with regard to either Ali’s or Jian's
bankruptcy cases. The bankruptcy court’s | egal concl usions
follow fromits factual findings, which are nore than sufficient
to support a determnation that Ali filed both his own Chapter 13
bankruptcy case and his son Jian’s case in bad faith.

For exanpl e, the bankruptcy court appropriately | ooked
to the dockets of Ali’s cases in the courts of the Commonweal th
of Pennsyl vania and conpared the filings in each case agai nst
Ali’s bankruptcy filings. Based on this conparison the
bankruptcy court properly concluded that whenever a creditor of
Ali took an adverse action against himin state court, Ai would
file for bankruptcy. The correlation also denonstrated that when

state court action was no longer immnent, Ali ceased his
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prosecution of his bankruptcy actions. Thus, these factual
findings supported the bankruptcy court’s finding that the timng
of Ali’s and Jian’s bankruptcy cases indicated bad faith.

By way of further exanple, the bankruptcy court’s
conclusion that Ali had not been forthcomng with the court or
with his creditors was al so supported by sufficient evidence. A
review of the schedules Ali submtted in both bankruptcy cases as
well as Ali’s sworn testinony denonstrated that he had made
paynments outside of his bankruptcy plans and that the plans were
underfunded. Mreover, during his sworn testinmony, Ali
di sclained responsibility for the contents of the plans, even
t hough they were supported by an affidavit signed by Ali under
penalty of perjury. Thus, the bankruptcy court’s concl usions
regarding Ali’s candor were firmy grounded in the record facts
before it.

The bad faith factors need not be re-applied at the
appel late | evel. The bankruptcy court thoroughly and accurately
stated the facts before it and correctly applied the | aw
governing bad faith. However, | wll briefly address one issue
rai sed by appellants: whether the bankruptcy court had to accept
appel l ants’ contention that certain proofs of claimwould be
di sall owed in concluding that the debtors’ plans were
under f unded.

The probability of success of the debtor’s plan is the
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nost inportant factor in evaluating the good faith of the

petition. In re Ferguson, 376 B.R 109, 121 (Bankr. E.D. Pa.

2007)(citing In re Mrales, 366 B.R 919, 922 (Bankr. D. Neb.

2007)). Once a creditor alleges facts sufficient to support his
claim the proof of claimis prima facie valid. 11 U S.C

8§ 502(a); In re Allegheny International, Inc., 954 F.2d 167, 173

(3d Cr. 1992). “Once such a claimis alleged, the burden shifts
to the debtor to produce evidence sufficient to negate the prina
facie valid claim that is, evidence equal in force to the prinma

facie case.” VFB LLC v. Canpbell Soup Conpany, 482 F.3d 624, 636

(3d Gr. 2007)(internal citation and quotation omtted).

Under this standard, the bankruptcy court did not have
to accept appellants’ assertions regarding which creditor’s
clainms had nerit and which did not. The bankruptcy court is in a
superior position to evaluate whether certain clains will be
di sal l oned. Because the clains were sufficiently alleged, it was
t he debtors’ burden to show that certain clains could be avoi ded.
The bankruptcy court’s conclusion that Ali’s plan was underfunded
was based on a proper review of the applicable proofs of clains
and the totality of the circunstances of the case.

Accordingly, the May 23, 2007 Order and acconpanyi ng
Menor andum Opi ni on of the bankruptcy court is affirnmed insofar as
it found that Ali Joobeen commenced bankruptcy nos. 06-15749-dws

and 06-15752-dws in bad faith.
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| nput ati on of Bad Faith

As a general matter, before a sanction may be inposed
against a party, the court nust provide the party to be
sanctioned wth notice of the conduct to be sanctioned, notice of
the specific sanction to be inposed and an opportunity to be

heard in defense. See Fellheiner, Eichen & Braverman, P.C. v.

Charter Technologies, Inc., 57 F.3d 1215, 1225 (3d Cr. 1995).

Even after a finding of bad faith has been nmade, before the bad
faith of one party is inputed to another, courts nust nake
explicit findings that the inputation is appropriate. See

Poulis v. State Farm Fire and Casualty Conpany, 747 F.2d 863

(3d Cir. 1984), which considered, anong other factors, whether
the failures of counsel should be attributed to their clients in

setting aside a default and Seitzinger v. The Readi ng Hospital

and Medical Center, 165 F.3d 236 (3d Cr. 1999), which refused to

i npute the extraordinary conduct of an attorney to his client.
The May 23, 2007 Order and acconpanyi ng Menorandum
Opi ni on of the bankruptcy court does not make any findi ngs
concerni ng whet her the bad faith of Ali Joobeen should be inputed
to Jian Joobeen or Kelly Cark. 1In the absence of such explicit
findings, |I cannot eval uate whether the bankruptcy court’s
sanctions agai nst Jian Joobeen and Kelly C ark were appropriate.
Ali purports to represent Jian's interests, both as his

guardian and as a trustee of the real estate trust for which Jian
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is purportedly a beneficiary. The facts found by the bankruptcy
court make it abundantly clear that Ali was the party who brought
and prosecuted Jian’s Chapter 13 case. It nmay well be that the
bad faith of Ali should be inputed to Jian. However,
particul ari zed findi ngs nmust support any such finding.

Moreover, the plain terns of the May 23, 2007 Order
appear to preclude Kelly Cark fromfiling any bankruptcy
petitions without |eave of the court because she is both a
“trustee” and “guardi an of Jian Joobeen”. Although froma review
acconpanyi ng Menorandum Qpinion it appears that the bankruptcy
court did not intend to limt M. Cark’ s bankruptcy rights,
other than in her capacity as Jian’s guardi an and trustee of
Jian’s trust, a plausible interpretation of the May 23, 2007
Order would preclude Ms. Clark fromfiling any subsequent
bankruptcy petition w thout |eave of the bankruptcy court. This
relief may indeed be precisely what the bankruptcy court
i ntended. However, w thout factual findings, no substantive
revi ew of the bankruptcy court’s disposition can be perforned.

Accordi ngly, because the bankruptcy court’s decision
does not meke any affirmative findings regarding the inputation
of its bad faith determ nation, bankruptcy nos. 06-15749-dws and
06- 15752-dws are remanded for the purpose clarifying whether Al
Joobeen’s bad faith should be inputed to Jian Joobeen and Kelly

d ark.

- XXI X-



Mnor's Petition

Despite their relative rarity, a bankruptcy case may be
commenced on behalf of a mnor or infant by his or her guardian.
Fed. R Bankr.P. 1004.1. However, the infant on whose behalf the
petition is filed nmust have the capacity to maintain the action.

In re Muirray, 199 B.R 165 (Bankr.M D. Tenn. 1996). Moreover, as

pertinent here, the Bankruptcy Code provides that only
individuals with regular inconme may file for bankruptcy.
11 U.S.C. § 109(e).

As a general matter, trusts are not eligible for

bankruptcy relief. In re John M Cahill, MD. Associates Pension

Plan, 15 B.R 639, 639-640 (Bankr.E.D.Pa. 1981). However, “if a
trust is eligible to be a debtor, then an individual may file a

bankruptcy as a trustee on behalf of it.” |In re Sanders,

91 B.R 317, 322 (Bankr.E.D.Pa. 1988)(Scholl, J.).

Al t hough t he Bankruptcy Code does not define
“Iindividual”, it does define “person” to include an individual,
partnership or corporation. 11 U S.C. 8§ 101(41). Under the
Bankruptcy Code, the definition of “corporation” includes
entities such as business trusts. 11 U S. C 8 101(9) (A (V).

“Unfortunately, the Bankruptcy Code does not define
busi ness trust. The various courts that have addressed the issue
have applied different factors to determ ne the existence of a

busi ness trust.” |In re Eagle Trust, Cv.A No. 98-2531, 97-23298,
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1998 W. 635845, at *4 (E.D.Pa. Sept. 16, 1998)(Kelly, Robert F.
J.). Conbining the major elenents of the factors utilized by
ot her courts, the key elenents of a business trust are as
fol |l ows:

(1) the trust was forned for the prinmary purpose of
transacti ng business or comrercial activity, as
opposed to preserving assets;

(2) the trust was forned by a group of investors who
contribute capital to the enterprise with the
expectation of receiving a return on their
i nvest nent ;

(3) the trust was created in conpliance with state
l aw; and

(4) the beneficial interests of the trust nust be
freely transferable.

In re Eagle Trust, 1998 W. at 635845, at *5.

The caption of Jian’s bankruptcy case indicates that it
was conmenced by Ali Joobeen, as trustee and guardi an of Jian
Joobeen. In Ali’s capacity as guardian for Jian, this bankruptcy
action appears to be on behalf of Jian individually. However,
based upon the record facts, Jian appears to be an individual
wi t hout regular incone. Thus, it appears Jian’s case was
i mproperly commenced on an individual basis.

In Ali’s capacity as a trustee for Jian, Jian’s
bankruptcy action appears to be on behalf of a registered

Pennsyl vani a real property trust.’ However, based upon the

7 | do not address whether this trust was properly recorded pursuant
to the laws of the Commonweal th of Pennsyl vani a.
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record facts, it appears that this is a real estate trust created
for the purpose of preserving assets and is not a business trust.
Therefore, because real property trusts cannot be debtors under

t he Bankruptcy Code, it appears that the action was inproperly
comenced in Ali’s capacity as a trustee.

The bankruptcy court did not nake any findings
regarding the propriety of the bankruptcy action by the party or
trust entity in Jian’s bankruptcy case. Wthout such findings,
whet her the bad faith determ nation was correct in the procedural
posture of the case cannot be eval uated.

Specifically, if the bankruptcy case was inproperly
instituted by Ali on behalf of his son individually as well as
his son’s trust, it is unclear whether bad faith sanctions may be
i nposed agai nst Jian (because the underlying action is invalid).
Stated alternatively, if the action was void ab initio in both
capacities for Jian it is not clear whether the action can be
di sm ssed for bad faith.

The determ nation of whether the action was inproper on
a capacity basis has inplications regarding the bad faith
determ nation. Because this issue was not considered by the
bankruptcy court and the issue appears to be one of first
i npression, the bankruptcy court should consider this issue upon
remand.

Accordi ngly, bankruptcy nos. 06-15749-dws and
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06- 15752-dws are remanded for the purpose of considering whether
the Jian’s Chapter 13 bankruptcy case was inproperly commenced
and, if inproperly comenced, whether the bankruptcy court may
reach a finding of bad faith in such circunstances.

Di sruptive Behavior

Al t hough the precise contours of the inherent powers of
the federal courts remains an unsettled question of |aw, courts
“have devel oped a wi de range of tools to pronote efficiency in
their courtroonis] and to achieve justice in their results.”

In re Tutu Wells Contam nation Litigation, 120 F.3d 368, 383

(3d Cr. 1997)(internal citation omtted). Anong these inherent
powers include the power to punish for contenpt, renove a
crimnal defendant froma courtroom for disruptive behavior,
fine, preclude clains or defenses and limt a litigant’s future
access to the courts. 1d. Mreover, a court need not find bad
faith in all instances before it may utilize its inherent powers.

Republic of the Philippines v. Westinghouse El ectric Corporation,

43 F.3d 65, 74 n.11 (3d Gr. 1995).

The bankruptcy court’s decision to renove Ali Jobeen
fromthe wtness stand and to preclude himfromoffering further
testinony was both a fair and appropriate sanction. As expl ai ned
by the bankruptcy court in its May 23, 2007 Opi ni on, throughout
t he bankruptcy proceeding Ali’s conduct before the court was

di sruptive and contunaci ous.
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At his first appearance in this action on January 23,
2007,8 Ali received repeated instructions fromthe court that he
had to answer the questions posed to himand that he shoul d not
make speeches. Ali ignored all such warnings. As a result of
hi s conduct, by Order dated January 25, 2007 Chief Judge Si gmund
i nposed a fine on Ali in the anmount of $50.

At his next appearance on April 27, 2007, Ali’s
cont umaci ous conduct continued. During the hearing, Ai refused
to take a direction froma court security officer.® Wile on the
w tness stand, Ali would not respond to many of the proper
guestions posed to himuntil directed to do so by the court,
i ncl udi ng the questions posed by the staff attorney of the
Chapter 13 Standing Trustee (“staff attorney”).?

Ali also personally insulted the staff attorney and
refused to apologize.* Only after Chief Judge Signmund
threatened to preclude himfromoffering further testinony and

after his attorney counseled himduring a recess did Ali accede

8 The docket entries of the bankruptcy court indicate that this
proceedi ng was held on January 23, 2007. At the time of the appeal, no
transcript of this proceeding had been conpleted. Thus, no transcript of the
proceedi ng was included as part of the appellate record. Therefore, because
no party has challenged the accuracy of the bankruptcy court’s sunmary of the
events that took place during this proceeding, | credit the bankruptcy court’s
summary of the proceeding for the purpose of this appeal

® Not es of Testinmony of oral argunent conducted in Phil adel phia,
Pennsyl vania on April 27, 2007, styled “Transcript of Case No. 06-15749-dws
...Before [the] Honorable Diane W Sigmund[,] United States Chief Bankruptcy
Court Judge” (“N.T."), at page 55.

10 N T. at 141.

1n N T. at 143-145.
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to the court’s demand that he apol ogize to the staff attorney.?!?

After he offered an apology, Ali was specifically
warned that if his disrespectful conduct continued he woul d not
be allowed to present further testinony. Chief Judge Signmund
explained to Ali that “if there is one further rudeness or
infraction on your part, the consequence wll be that you will be
excused fromthe stand and this trial will proceed....If you
cannot behave during direct testinony, you re going to forfeit
[the opportunity to be cross exam ned by your own attorney].”?®

However, Ali’s inproper conduct continued. Wile on
the witness stand, Ali persisted in offering evasive testinony
and argunentative answers to proper questions.! Wen Ali was
asked about the existence of the clainms and judgnents agai nst
him Ali would dispute the validity of the clains rather than
directly answer the question posed. '

Absent court intervention, Ali would not directly
answer questions regarding the contents of his Chapter 13 Pl an or
t he paynents which were owed to the U.S. Trustee pursuant to his

plan.® After Ali once again insulted the staff attorney, Chief

12 N T. at 145.
13 N T. at 146.
14 N T. at 146-162.
15 N. T. at 150-159.
16 N T. at 161-162.
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Judge Sigmund Renoved Ali fromthe witness stand and precl uded
himfromoffering further testinony.?

The bankruptcy court’s renoval of Ali Joobeen fromthe
W t ness stand was proper, even applying the framework advanced by
appellants. Ali was warned throughout the hearing that his
conduct was inproper. He was specifically warned that if his
conduct continued he woul d be precluded fromoffering further
testinmony. After being afforded a period of tinme to reflect on
his earlier actions and after being warned of the specific
sanction which woul d be i nposed by the court, Ali persisted in
hi s contumaci ous conduct. Thus, the bankruptcy court’s sanction
of precluding Ali fromoffering further testinony fromthe
W tness stand was proper under its inherent powers.

Accordi ngly, Chief Judge Sigmund’s April 27, 2007 oral
Order and May 23, 2007 Order and acconpanyi ng Menorandum Opi ni on
are affirmed insofar as they precluded Ali Joobeen fromoffering
testinmony during the April 27, 2007 hearing in bankruptcy nos.
06- 15749-dws and 06- 15752- dws.

Trust ee Bi as

Under the Bankruptcy Code, “[t]he court, after notice
and a hearing, may renove a trustee, other than the United States
trustee, or an examner, for cause.” 11 U S.C 8§ 324(a). For

i nstance, where the trustee has a conflict of interest as result

1 N T. at 162-164.
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of multiple representations in multiple bankruptcy matters, the
trustee nay be appropriately disqualified. However, such
determ nations are to be nade on a case-by-case basis. See In re

BH & P, Inc., 949 F.2d 1300 (3d Gir. 1991).

Appel l ants have alleged that WlliamC Mller, the
Chapter 13 Standing Trustee, through his staff attorney, has
acted with bias. The allegations of bias asserted against the
trustee in appellants’ brief include the foll ow ng:

(1) “One of appellants clains is that the Trustee,
through its agent..., has acted to the detrinent
of other creditors as well as the Debtors in
viol ation of her duties, acted in concert with the
creditors.” (Brief of Appellants, at 12).;

(2) “[The staff attorney of the trustee] persisted on
di scussi ng occurrences at the neeting of
creditors, at which Ali stated that [the staff
attorney] was ‘sitting on [a creditor’s] lap
alnmost.”” (Brief of Appellants, at 6).; and

(3) “It should be noted that [the staff attorney of
the trustee] has exhibited bias against the
Debt ors and has used her office for that
purpose....” (Brief of Appellants, at 12).

Al t hough the trustee took positions that were adverse

to appel l ants, including seeking dism ssal of Jian s bankruptcy
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case and reporting to the court that the debtors had not pronptly
made their Chapter 13 plan paynents, this does not constitute
evidence that the trustee was in sone way biased agai nst
appellants. The record reflects that the trustee and his staff
attorney acted appropriately and neutrally at all tines.?!®

Appel I ants never filed any notion seeking
disqualification of the trustee or his representative in the
bankruptcy court. Appellants formally raised the issue of bias
on the part of the trustee for first the tine on appeal.
However, appellants provided no evidence of bias other than their
allegations. Thus, it appears that these allegations were
repeat ed t hroughout these bankruptcy proceedings solely as a
means of inmpugning the integrity of court officers.

Accordingly, the allegations of bias by the Chapter 13
St andi ng Trustee need not be considered further and are expressly
rejected. Upon remand, neither Wlliam C MIller, the Chapter 13
Standi ng Trustee, nor any of his representatives shall be
disqualified from proceedi ng i n bankruptcy nos. 06-15749-dws and
06- 15752-dws. *°

Judi ci al Bi as

In challenging the inpartiality of a judge, the

18 See N.T. at 128-166.

19 In the event that appellants become aware of new, previously
undi scovered evi dence whi ch denonstrates bias by the Chapter 13 Standi ng
Trustee or his representatives, appellants may present such evidence by an
appropriate notion for disqualification to the bankruptcy court.
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chal l enging party nust file a notion pursuant to 28 U . S.C. § 144
or 28 U S.C. 8 455. A notion pursuant to 8 144 requires that the
chal l enging party file an affidavit stating the facts and reasons
for such belief not |less than ten days before the begi nning of

the termat which the proceeding is to be heard. 28 U S.C

8 144; see In re Johnson-Allen, 68 B.R 812, 814 (Bankr.E.D. Pa.

1987).

The affiant seeking disqualification has the burden of
showi ng that the facts are material and nust state themwth
particularity. Mreover, the affiant nust show that such facts,
if true, would convince a reasonable man that a bias exists and
that such facts show that the bias is personal, as opposed to

judicial in nature. |In re Johnson-Allen, 68 B.R at 815

(internal citations omtted).
Judicial rulings and matters arising fromjudicial
proceedi ngs are generally an inproper basis for bias or

partiality notions. Liteky v. United States, 510 U. S. 540,

114 S. Ct. 1147, 127 L.Ed.2d 474 (1994). Moreover, prior court
rulings do not provide a sufficient factual basis to denonstrate

bi as. Bunmpus v. Uniroyal Tire Conpany, Division of Uniroyal,

Inc., 385 F.Supp. 711 (E.D. Pa. 1974).

Appel | ants accuse Chief Judge Signmund of flying “into a
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rage” on two occasions in response to Ali’s testinony and
thereafter inproperly sanctioning Ali. (Brief of Appellants,
at 7).2° Appellants also state that “since Judge Signmund' s own
actions are at issue and her conduct of the trial and rendering
of a decision providing relief beyond that requested in the
noti on before her reflect a bias against the Appellants and
particularly Ali, this case be reassigned on remand to a judge
ot her than Judge Sigmund.” (Brief of Appellants, at 17).
From t he passage quoted above, it is clear that
appel lants’ conplaints all emanate fromthe unfavorable judicial
rulings that they have received in their bankruptcy cases. The
majority of these rulings have been affirnmed in the disposition
of this appeal. Thus, appellants’ allegations of bias are
unfounded and will not be countenanced by this court.
There is nothing in the record that suggests “a

deep-seated favoritismor antagonisnt by Chief Judge Sigmund that

woul d preclude fair judgnent. Liteky v. United States, supra.
Moreover, there are no facts in the record fromwhich a
reasonabl e person woul d concl ude that Chief Judge Signund’s

inpartiality m ght reasonably be questioned. See 28 U.S. C

20 First, appellants assert that Chief Judge Sigmund “flew into a
rage” after Ali stated that the staff attorney of the Chapter 13 Standing
Trustee was “sitting on [a creditor’s] lap alnost”. (Brief of Appellants, at

7, citing NT. at 143). Second, appellants aver that Chief Judge Signund
“again flew into a rage” when Ali was answering questions about paynents to
the trustee, and stated “Is that for your work, your magnificent |ega
[work]....” (Brief of Appellants, at 7, citing N.T. at 164).
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8§ 455(a); Edelstein v. Wlentz, 812 F.2d 128 (3d Cir. 1987).

Appel | ants have been afforded nultiples opportunities
to take advantage of their rights under the Bankruptcy Code.
However, as Chief Signund concl uded, over the course of several
years, appellants have abused their statutory rights under the

Bankruptcy Code and filed bankruptcy petitions in bad faith. The

fact that Chief Judge Sigmund correctly called out the debtors in
t hese cases does not transformher into a biased jurist.

Accordingly, the allegations of judicial bias by Chief
Judge Diane W Signmund are expressly rejected. Upon renmand,
bankruptcy nos. 06-15749-dws and 06-15752-dws may proceed before
Chi ef Judge Sigmund (or any other bankruptcy judge assigned by
the court).?

CONCLUSI ON

For all the foregoing reasons, and the reasons
expressed in Chief Judge Diane W Signmund’s May 23, 2007 Order
and acconpanyi ng Menorandum Qpi ni on bankruptcy nos. 06-15749-dws
and 06-15752-dws, the May 23, 2007 Order is affirnmed in part and
remanded in part for further proceedi ngs consistent with this
Qpi ni on.

Specifically, on remand, Chief Signund shal

2 In the event that appellants become aware of new, previously
undi scovered evi dence whi ch denonstrates bias by Chief Judge Sigmund,
appel l ants may present such evidence by an appropriate notion for
di squalification to the bankruptcy court.

-xli -



(1) clarify the in remrelief awarded concerning for how | ong the
relief fromthe automatic stay in bankruptcy is being granted
with respect to the Phil adel phia real estate; (2) nmake
particul ari zed findi ngs concerni ng whether the bad faith of Ali
Joobeen should be inputed to Jian Joobeen and Kelly C ark;

(3) clarify whether the bankruptcy court Order would preclude
Kelly Cark fromfiling any subsequent petition w thout |eave of
t he bankruptcy court, or only bankruptcy petitions filed in her
capacity as trustee and guardi an of Jian Joobeen; and

(4) determ ne whether the Jian Joobeen Chapter 13 bankruptcy case
was i nproperly commenced, and if inproperly comrenced, whether

t he bankruptcy court may reach a finding of bad faith in such

ci rcunst ances.
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