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VEMORANDUM AND ORDER

McLaughlin, J. March 24, 2008

Thomas Vessel s has been indicted for possessing a
firearmafter he was convicted of a crinme puni shabl e by
i nprisonnment for a term exceeding one year. He noves to suppress
t he physical evidence of the firearmas well as certain
statenents he is alleged to have given to the police. The Court
held a hearing on March 7 and March 12, 2008. The Court w ||

deny the notion.

Fi ndi ngs of Fact

On the night of May 27, 2007, Oficers Mchael Barone
and Phil Degliomni of the Cheltenham Townshi p Police Departnent
were working in plain clothes as partners. They were in an
unmar ked police car and they both had their identification badges
hangi ng froma chain around their necks.

At approximately 9:49 p.m, they drove into the rear of
a shopping center containing a Wal greens and a KFC. O ficer

Barone was driving and Oficer Degliomni was in the passenger



seat. There was a brick wall in the area with dunpsters on the
other side of the wall and beside the wall. It was a very rainy
ni ght but there were nunerous |ight poles throughout the parking
| ot.

There was a difference in the testinony of the two
of ficers concerning where the defendant was standi ng when they
first saw him O ficer Degliomni testified that the defendant
was standi ng against a dunpster with his back to their car. The
def endant appeared to be urinating. Oficer Barone testified
that the defendant was standi ng approximately in the center of a
concrete wall next to the dunpster. Oficer Barone al so
testified that the defendant appeared to be urinating. The Court
does not need to decide whether the defendant was standing in
front of the concrete wall or the dunpster because it does not
change the | egal anal ysis.

Both officers saw another nale in the area as well as a
retirement bus that transports people froma retirenent hone in
the Anbler area. The second nal e wal ked qui ckly around the bus
and out of the view of the police. They had no further contact
with him

O ficer Barone had his headlights on and they were
shining on the back of the defendant. The police were about ten
to fifteen feet fromthe defendant. O ficer Barone opened the

w ndow as he was approaching and by the tine he cane to a stop,



the wi ndow was conpletely open. He said to the defendant, *Yo,
what are you doing?” M. Vessels turned around to |ook at him

O ficer Barone then said, “Police, stay right where you' re at.”
M. Vessels fled on foot up an enbanknent next to the concrete
wall. Neither officer nmade any physical contact with the

def endant before he ran up the enbanknent. O ficer Barone did
not get out of the car. Oficer Degliomni nmade no statenments to
M. Vessels and did not get out of the car.

After M. Vessels ran up the enbanknent, O ficer Barone
pull ed his car out onto Linekiln Pike and made a | eft on Linekiln
Pi ke and another imrediate left into the parking |ot of
Wal greens. The officers never |lost sight of M. Vessels. In
running, M. Vessels tripped over a cenent barrier and fell to
the ground. O ficer Barone could hear sone sort of netal object
hit the ground and slide across the ground. They were between 50
and 60 feet away from M. Vessels. Oficer Barone could not tell
what the object was. O ficer Degliomni saw what appeared to be
a handgun cone out of the defendant’s waist area and hit the
gr ound.

M. Vessels imediately junped up and continued to run.
He ran in the direction of Cheltenham Avenue as if he was goi ng
to run across it. Oficer Degliomni then got out of the car to
chase M. Vessels on foot. O ficer Barone went after M. Vessels

in the car. M. Vessels ran in a south direction between the



bui l dings towards the rear alley way. Oficer Barone went west
on Chel t enham Avenue and nade a right. He nmade a left at the
traffic light at Linekiln Pike and Chel tenham Avenue and then
made another imrediate left onto the rear alley way and conti nued
in an east direction down the alley way.

O ficer Barone drove past his partner and drove the car
right up along the side of M. Vessels. The officer drove the
front right corner of the car up to the side of a fence to bl ock
any further pathway of M. Vessels. Oficer Barone junped out of
the vehicle and ran to the rear. He yelled to M. Vessels,
“Police. Get down on the ground. Get down on the ground.” M.
Vessel s did not conply. The defendant |owered his shoul der and
ran towards himand Oficer Degliomni. They attenpted to take
M. Vessels down to the ground but were not successful. They got
into a westling struggle with himand they kept him pinned to
the rear trunk of the vehicle until nore officers arrived. The
defendant did not try to strike either of them He was just
trying to get away. It took two or three other officers in
addition to the two of themto hold himdow and get him
handcuf f ed.

While the two officers had M. Vessels pinned to the
rear trunk of the car, M. Vessels blurted out “I can’'t go away,
| can’t go away.” The police placed the defendant in the rear of

one of the marked police cars when they handcuffed him



The officers then went back to the Wal greens | ot and
found a handgun where the defendant fell . It was about 15
m nutes between the tine the defendant tripped and they returned
to the scene. The officers secured the scene and called for the
supervisor. Their supervisor cane over and photographed the gun
where it was laying. The gun was placed into an evi dence bag.

At the station, Oficer Barone tried to get personal

information from M. Vessels. Wen Oficer Barone asked himhis

current address, he responded by saying, “Man, | know I’ m going
away for along tine. | knew |l shouldn’'t have done it. W were
just about to rob the KFC.” That statement was not in response

to any questioning. Oficer Barone then asked the defendant for
his current address. M. Vessels asked if he was chargi ng him
wi th robbery. The officer had not discussed robbery with the
defendant prior to that tinme. He told the defendant that he was
not charging himw th robbery. Oficer Barone told the defendant
to stop talking and read himhis Mranda rights. The defendant
sai d he understood them and wai ved his rights and agreed to
speak. After that, the defendant asked if O ficer Barone could
help himand if he could not help him the defendant asked if he
could talk to sonebody that could help him The defendant said
t hat he has cooperated before and “knows sone stuff.”

When he was in a holding cell, the defendant told

Oficer Barone that he had a child and wanted to know if there



was any way he could speak to his child on the phone because it
may be the last tine he talked to himfor awhile. Asking
gquestions about personal information is standard booki ng
pr ocedure.

M. Vessel s was housed in one of the cell block areas.
Det ecti ve Di ane Chi of ol o was wal ki ng up and down the cell bl ock
area working. Every tine she wal ked by the defendant, he would
shout at her to get her attention. He said that he wanted to
talk to her, that he had information. “Tinme was of the essence.”
He did this about three or four tines. He said that he knew a
female D. A, but could not renenber her nanme, and that he had
information and it was inportant to speak to soneone. Detective
Chiofolo did not say anything to M. Vessels to elicit these
statenents. She does not believe that anybody else did either.
She told himthat she was very busy. She said that she was the
only detective working that evening. She told himthat if she
had an opportunity, she would try to sit down and talk with him
but she could not guarantee it. Detective Chiofolo got off three
hours | ate and never got a chance to speak with M. Vessels. She

is not aware that anyone else interviewed him



1. Di scussi on

The defendant argues that his Fourth Amendnent rights
were violated when he was seized without articul abl e suspicion
whil e standing at the wall/dunpster. He argues that everything
t hat happened after the initial seizure was the fruit of the
poi sonous tree. The defendant al so argues that whether or not
his Fourth Amendnent rights were violated, his Fifth Arendnent
rights were violated when he was interrogated before being given
his Mranda rights.

The Court agrees with the defendant that the police did
not have reasonabl e suspicion to seize the defendant when they
saw hi mup agai nst the wall/dunpster. The Court finds, however,
that the police did not seize the defendant at that tine.

An individual is seized “when the officer, by nmeans of
physi cal force or show of authority, has in some way restrained

the liberty of a citizen.” Terry v. Chio, 392 U.S. 1, 19 n. 16

(1968). “To constitute a seizure of the person, . . . there nust
be either the application of physical force, however slight, or,
where that is absent, subm ssion to an officer’s ‘show of

authority’ to restrain the subject’s liberty.” California v.

Hodari D., 499 U S. 621, 626 (1991); see also, United States v.

Val entine, 232 F.3d 350, 358 (3d Gr. 2000), cert. denied, 532

U S. 1014 (2001).



The Court concludes that there was neither the
application of physical force nor subm ssion to an officer’s show
of authority in this case. There was no physical application of
force. The only show of authority by Oficer Barone was to
identify hinself as a police officer and to tell the defendant to
stay where he was. Nor did the defendant submt to the show of
authority. He turned, |ooked at the officer, and ran.

When the police did seize the defendant after he fled
fromthem they had not only reasonabl e suspicion but also
probabl e cause to arrest himbecause Oficer Digliomni saw him
drop a firearm That, coupled with his flight and his resistance
of the officers, was probable cause to arrest.

The Court al so concludes that there was no
interrogation that resulted in the statenents sought to be
suppressed here. The defendant volunteered or blurted the
statenents out to the police when he was first seized and then
later in the police station. The Court’s decision that the
statenents shoul d not be suppressed because of a constitutional
vi ol ati on does not nean that they are adm ssible during the trial
of this case. The Court will consider at a later tine, after
hearing fromthe parties, whether any of themis adm ssible under
t he Federal Rul es of Evidence.

An appropriate order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
V.

THOVAS VESSELS : NO 07-475
ORDER

AND NOW this 24th day of March, 2008, upon
consideration of the defendant’s Mdtion to Suppress Physical
Evi dence and Statenents (Docket No. 16), the governnent’s
opposition thereto, and after a hearing on March 7 and 12, 2008,
| T I'S HEREBY ORDERED that said notion is DENIED for the reasons

stated in the acconpanyi ng nenorandum
BY THE COURT:

/sl Mary A. MLaughlin
MARY A. McLAUGHLI N, J.



