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Plaintiff Abel Carabello, an inmate at the State
Correctional Institution at Graterford (“SCl-Gaterford”), files
this notion for a tenporary restraining order, prelimnary
i njunction, sanctions and an energency evidentiary hearing with
transl ator present. He alleges that prison officials confiscated
| egal docunents in his possession and have refused to return
them?®! For the reasons set forth below, the notion will be

deni ed.

! The Court held an energency hearing by video

conference. Present at the hearing were Carabell o and counsel

for defendants. Upon Carabell o' s statenent that he is Spani sh-
speaking and is not fluent in English, the Court appointed an
English interpreter. In ruling on the notion, the Court wll
consider the witten subm ssions, Carabello’ s oral testinony
before the Court at the hearing (which was largely read), and the
exhibits and affidavits that have been submtted.

-1-



| . BACKGROUND?

On January 31, 2006, Carabello filed a conplaint,
alleging violations of his civil rights. H s clainms arise from
an August 2006 search of Carabello’s cell at SCl-Gaterford that
resulted in m sconduct charges and a 180-day stint in restricted
housi ng. The defendants naned in Carabell o' s conplaint are
Secretary Beard, Superintendent Di Guglielno, Lieutenant Cavalari,
Li eut enant Bender, Sergeant Berlew, CO Donbrosky, CO Thomas and
Li brarian MIler (collectively, “naned defendants”), all of whom
are enpl oyees of the Pennsylvania Departnent of Corrections.

In his current notion, Carabello clains that on January
16, 2008, he appeared before Unit Manager Joseph B. Yodis for the
notari zation of a docunent entitled “Affidavit in Support of
Cvil Rghts Conplaint.” Yodis read the affidavit and shared it
wi th Counsel or Kelly, who also read the docunent. Yodis then
notarized the docunent.

Subsequently, a security team consisting of CO d ayton
and CO Battle searched Carabell o' s cell and confiscated the
affidavit. Carabello alleges that several other |egal docunents
were confiscated in addition to the affidavit. Carabello signed
a confiscation receipt at this time. Ex. 2, Def.’s Resp. (doc.

no. 42-2). The receipt provides, inter alia, tw boxes for the

2 Unl ess otherw se indicated, all facts are taken from
Plaintiff’s Mdtion for Tenporary Restraining Order, Etc. (doc.
no. 41).
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confiscating officer to fill in. [d. Oneis entitled “Coment,”
in which the officer wote “I TEMS TAKEN TO SECURI TY.” |1d. The
other is entitled “Itenm(s) Confiscated”; the confiscating officer
wote “1 PETITION (LEGAL).” Id.

Approxi mately two hours after the search, the notarized
affidavit was returned to Carabell o and the search officer
coll ected the confiscation receipt fromhimfor prison records.
Carabello filed an Oficial Inmate Gievance on January 16, 2008,
the day of the search. Ex. 1, Defs.’” Resp. to Pl."s Mdt. (doc.

no. 42-2).

1. MOTI ON FOR PRELI M NARY | NJUNCTI ON

Carabello clains that the search of his cell and
confiscation of his property were acts of retaliation against him
because of the lawsuit he has pending agai nst prison officials.
He al so argues that his | egal docunents were confiscated to
enabl e prison officials to glinpse his legal strategy. He
requests that the Court order the return of his m ssing |egal
docunents, award hi m $25, 000 as conpensation for the |egal work
that was confiscated, and award whatever other sanctions are
deened appropriate against Yodis, Kelly, Clayton and Battle and

agai nst the naned defendants.



A Legal Standard

1. Prelimnary injunction

“The standard for evaluating a notion for prelimnary

injunction is a four-part inquiry.” United States v. Bell, 414

F.3d 474, 478 n.4 (3d Cir. 2005). A party seeking a prelimnary
i njunction nmust show (1) that he has a reasonable probability of
success on the nerits; (2) that he will be irreparably injured by
denial of the relief; (3) that granting prelimnary relief wll
not result in even greater harmto the non-noving party; and (4)

that the public interest favors such relief. Child Evangelism

Fel lowship of NJ Inc. v. Stafford Twp. Sch. Dist., 386 F.3d 514,

524 (3d Cir. 2004).3® The party seeking the prelimnmnary
i njunction bears the burden of proving each of these four

elements. ECRI v. McGawHill, Inc., 809 F.2d 223, 226 (3d Cr.

3 The standard for prelimnary injunction is sonetines

expressed differently, as requiring the Court to consider the
first two factors and then, only if those factors are net, to
consider, to the extent relevant, the second two factors. See,
e.q9., Tenafly Eruv Ass’'n, Inc. v. Borough of Tenafly, 309 F.3d
144, 157 (3d G r. 2002); Quaker Chem cal Corp. v. Varga, 509 F
Supp. 2d 469, 477 (E.D. Pa. 2007) (describing different
formul ati ons of standard). Regardless, Carabello is unable to
satisfy the standard. To the extent that he nust neet the first
two factors before the second two are considered, he is unable to
do so. To the extent that the Court nmust weigh all four factors,
Carabell 0’s obvious inability to succeed on the nerits and the

| ack of any risk of irreparable injury make it against the public
interest to grant an injunction in favor of Carabello. The third
factor—-potential harmto the defendants—is not relevant. The
injunction would sinply instruct defendants not to destroy
docunents that it does not in fact appear that the defendants
possess.
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1987). “No prelimnary injunction shall be issued w thout notice

to the adverse party.” Fed. R Cv. P. 65(a)(1).

2. Tenmporary restraining order

A tenporary restraining order differs froma
prelimnary injunction in that, under certain circunstances, a
tenporary restraining order may be issued wi thout notice to the
adverse party or its attorney. Fed. R Cv. P. 65(b). However,
such an ex parte order may only be issued if 1) “specific facts
in an affidavit or a verified conplaint clearly show that
i mredi ate and irreparable injury, |loss, or damage will result to
t he novant before the adverse party can be heard in opposition”
and 2) “the novant’'s attorney certifies in witing any efforts
made to give notice and the reasons why it should not be
required.” Fed. R Cv. P. 65(b)(1). “Wen the opposing party
actually receives notice of the application for a restraining
order, the procedure that is foll owed does not differ
functionally fromthat on an application for a prelimnary
injunction and the proceeding is not subject to any speci al

requirenents.” 11A Charles Alan Wight et al., Federal Practice

and Procedure § 2951.




B. Application

1. Yodis, Kelly, dayton, and Battle

Yodis, Kelly, Clayton, and Battle were not originally
named in Carabell o’ s conplaint or served wth a copy of the
conplaint. Mreover, there is no sign that they have received
notice of this notion. Therefore, the Court may not grant a
prelimnary injunction against them?*

Furthernore, the Court may not grant a tenporary
restrai ning order against these four individuals because the Rule
65(b) requirements for an ex parte tenporary restraining order
have not been net. As explained below, Carabello has failed to
show that he wll suffer “inmmediate and irreparable injury” if
the notion is not granted. See infra Part . Moreover, it
appears that he has not nmade any effort to give notice to the
four; certainly he has offered no reason why notice should not be

required.

2. The naned def endants

The nanmed defendants were put on notice of Carabello’s
nmotion when it was filed with the Cerk of Court and then
transmtted to their attorneys. However, Carabello is not

entitled to a prelimnary injunction because he has not

4 Even if they had received notice, the Court would deny

the notion against themfor the sane reasons it will deny the
notion agai nst the nanmed defendants. See infra part 11.B.2.
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established a |ikelihood of success on the nerits or a risk of
irreparable injury if the notion is not granted. For the sane
reasons, Carabello is not entitled to a tenporary restraining

order.?®

a. Li kel i hood of success on the nerits

Car abel | o has not shown a |ikelihood of success on the
merits of his claimbecause he has not shown that he has
exhausted his adm nistrative renmedies. The Prison Litigation
Ref orm Act of 1995 (“PLRA’) requires that prisoners seeking
relief in federal court nust first exhaust the adm nistrative
remedi es available at the prison level. 42 U S. C. 8§ 1997e(a).
“Exhaustion is mandatory, and prisoners nust exhaust al
“avail abl e’ renedi es, even where the relief sought cannot be

granted through the admnistrative process.” WIllians v. Beard,

482 F.3d 637, 639 (3d Gir. 2007) (citing Wodford v. Ngo, ---

us. ----, 126 S.Ct. 2378, 2382-83, 165 L.Ed.2d 368 (2006)).
Carabello filed an adm nistrative grievance on January
16, 2008. Carabello has offered no evidence that there was an

adm ni strative determ nation of his grievance, |let alone a final

5 Because the naned defendants are on notice of the

notion for a tenporary restraining order, the analysis of the
merits of the notion is the sane as the analysis for a
prelimnary injunction. Thus, the Court discusses only
Carabello’s nmotion for a prelimnary injunction; this reasoning
is equally applicable to the notion for a tenporary restraining
or der.
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determ nati on

Mor eover, the evidence offered by Carabell o in support
of his claimis sketchy, at best. Carabello offers only his own
statenment that defendants confiscated | egal docunents in addition
to the affidavit that was returned. Although he describes the
affidavit in sonme detail, he provides no description of the other
docunents that were supposedly taken. He offers no evidence of a
retaliatory notive on the part of the officers conducting or
ordering the search

Def endants claimthat only one docunent, the affidavit,
was confiscated. In support of this version of events, they
offer the declaration of Security Lieutenant Flaim Ex. 1
Defs.’” Resp. (doc. no. 42-2). Flaimordered the search of
Carabello’s cell after receiving Yodis’s report. Flaimstates
that he ordered the search because he was concerned that
Carabell o was involved in a scam One probl em encountered by
security officers at prisons is that inmates sonetines use a
cover sheet to obtain notarization of second or third pages and
then discard the cover sheet, using the notarized sheet for a

fraudul ent purpose. See, e.qg., Mnroe v. Beard, No. 05-04937,

2007 WL 2359833, at *2 & n.3 (describing a schene perpetrated by
i nmat es usi ng bogus | egal docunents and referencing fifteen other
simlar cases). Flaimwas particularly concerned about this

possibility because Yodis reported that two i nnates had brought



identical sets of paperwork, both bearing the name of a third
inmate, for notarization.

Flaimfurther states that the docunent confiscated from
Carabel | o was not phot ocopi ed and has been returned to Carabell o.
Flaimis not aware of any ot her paperwork that was confiscated
fromCarabello or is in the possession of the security
depart nent.

Def endants al so offer a copy of the confiscated itens
recei pt provided to Carabello at the tinme of the search. The
receipt clearly states that one |legal petition was taken; nothing
else is listed as having been confi scat ed.

Because Carabell o has not exhausted his adm nistrative
remedi es and has offered only scanty evidence in support of his
claim he has not proven a likelihood that his claimw | succeed

on the nerits.

2. Irreparable injury

Carabell o has failed to make a clear show ng that he
will suffer irreparable injury if his notion is denied.
Carabello clains only that defendants refuse to return his |egal
docunents. Assum ng arguendo that this is true, even if
Carabello’s notion is denied, this will only nmean a delay in the
recovery of the docunents. |If his notion is denied, Carabello

remains free to seek redress through the prison grievance system



and |ater fromthe courts. Carabello has not shown how a del ay
in the adjudication of his claimw ||l cause himirreparable
injury.

Because Carabell o has not established a |ikelihood that
he will succeed in establishing the nerits of his claim
Carabel |l 0’ s request for sanctions and noney danages will al so be

deni ed.

[11. CONCLUSI ON
For the reasons set forth above, the notion for a
tenporary restraining order and prelimmnary injunction wll be

denied. An appropriate order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

: ClVIL ACTI ON

ABEL CARABELLO, : No. 06-336

Plaintiff, :
V.
JEFFREY A. BEARD,
Ph.D., ET AL.,

Def endant s.

ORDER

AND NOW this 3rd day of March 2008, it is hereby
ORDERED that plaintiff's notion for a tenporary restraining order

and prelimnary injunction (doc. no. 41) is DENED.S®

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.

6 Carabell 0’ s notion sought the return of |egal docunents
that he clainms were confiscated by defendants. To the extent
that any docunments fromthis case nay have gone m ssing,
def endants have, in any event, volunteered to furnish plaintiff
with a new copy of the docunents filed to date in this case.
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