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Edward Rivera is serving a 156-nonth term of
i nprisonment for offenses involving the possessi on and
di stribution of crack cocaine. He now seeks the reduction of his
sentence to reflect Anmendnent 706 to the United States Sentencing
Gui delines, which altered 8§ 2D1.1 of the Cuidelines to reduce the
Cui del i ne sentencing ranges applicable to crack cocai ne of fenses.
Because Rivera was sentenced as a career offender with a
Qui delines range that is unaffected by Anmendnment 706, his notion

wi Il be deni ed.

BACKGROUND

A. Ri vera’'s Sent ence

In 1997, Edward Ri vera was sentenced for three

of fenses: distribution of cocai ne base, in violation of 21



US C 8§ 841(a)(1); possession with intent to distribute cocai ne
base, in violation of 21 U S.C 8§ 841(a)(1), and possession with
intent to distribute cocaine in violation of 21 U S.C. §
841(a)(1l). Pursuant to U.S.S.G 8§ 4B1.1, R vera was found to be
a career offender. Because the statutory maxi numfor R vera' s
of fenses was life inprisonnent, Rivera s offense | evel under 8§
4B1.1(b) was 37. R vera received a 3-1evel reduction for
acceptance of responsibility, making his total offense |evel 34.
H's crimnal history category was VI.

The Guideline range for an offense | evel of 34 and a
crimnal history category of VI is 262 to 327 nont hs of
inprisonnment. Rivera received a sentence at the low end of this
range: 262 nonths of inprisonnment, followed by 8 years of
supervi sed rel ease.

Approxi mately one year after R vera' s original
sentencing, the Governnent filed a notion for a reduction of his
sentence pursuant to Federal Rule of Crimnal Procedure 35(b).
The notion was granted and Rivera s offense | evel was reduced
from34 to 28. R vera' s sentence was adj usted downward from 262

mont hs to 156 nont hs.

B. Changes to the Sentenci ng Qi delines

On Novenber 1, 2007, the United States Sentencing

Comm ssi on adopt ed Anendnent 706 to the Sentencing Cuidelines to



address what the Conm ssion had cone to view as unwarranted
disparities in the sentences of defendants who possess or
di stribute various forns of cocaine. Prior to Novenmber 1, 2007
the CGuidelines provided for a 100-to-1 ratio in sentences for
crinmes involving cocai ne powder conpared to those involving crack
cocaine.! For exanple, § 2D1.1 of the Guidelines provided the
sanme base offense level for a crinme involving 150 kil ogranms or
nore of cocai ne powder and for one involving 1.5 or nore
kil ograns of crack cocaine. U S S. G 8§ 2D1.1(c)(1) (2006)

Under the Novenber 1, 2007 anmendnent, the ratio between
powder and crack sentences has been decreased. For exanple, 150
kil ograns of cocaine powder is now treated as the equival ent of
4.5 kilograms of crack. U S . S.G § 2D1.1(c)(1) (2007). The
bottom line for individual defendants is that a defendant
sentenced under § 2D1.1 for a crack offense after Novenber 1,
2007 receives a base offense level that is two |levels |ower than
what he woul d have received for the identical offense if he had
been sentenced before the Novenber 1, 2007 anendnent. 2 Federal
Sent enci ng Cui del i nes Manual, Appendi x C, Anendnent 706

(“Appendix C'), at 1160.

! This ratio was derived fromthe 100-to-1 ratio created

by Congress in its statutory mandate of m ni mum sentences for
cocai ne offenses. See Anti-Drug Abuse Act of 1986, 21 U S.C. 8§
841(b) (1) (requiring a five-year mandatory m ni num penalty for a
first-tinme trafficking offense involving 5 grans or nore of crack
cocai ne, or 500 grans of powder cocaine).
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The Conmm ssion also altered the cal cul ati on of base
of fense |l evels for offenses involving crack cocai ne and ot her
control | ed substances to reduce the inpact of a crack cocai ne
conviction. |d. at 1157. The base offense | evel for these
of fenses is determ ned by converting the anmount of each substance
into a conparabl e anount of marijuana and then determ ning the
base offense | evel for that anount of marijuana. U S.S.G 8§
2D1.1, comment 10(B), (C). Amendnent 706 provides that a given
anount of crack cocaine translates into a | esser quantity of
marijuana than it did under the old Guidelines. Appendix C at
1157-58; conpare U. S.S.G § 2D1.1 (2007), with U S.S.G § 2D1.1
(2006). Thus, post-anmendnent Cuidelines ranges for crines
i nvol vi ng cocai ne base and other controlled substances are al so
| ower than ranges for the sane crines pre-anendnent.

The Conmm ssion based Amendnent 706 on “its anal ysis of
key sentencing data about cocai ne offenses and offenders; [a]
review[] [of] recent scientific literature regardi ng cocai ne use,
ef fects, dependency, prenatal effects, and preval ence; research[]
[on] trends in cocaine trafficking patterns, price, and use; [a]
survey[] [of] the state | aws regardi ng cocai ne penalties; and
[the Comm ssion’s] nonitor[ing] [of] case | aw devel opnents.”
Amendnent 706, at 1159-60. This information led to the
conclusion that “the 100-to-1 drug quantity ratio significantly

under m nes vari ous congressional objectives set forth in the



Sentenci ng Reform Act and el sewhere.” 1d. at 1160. The

Comm ssion “predicts that, assum ng no change in the existing
statutory mandatory m ninmum penalties, this nodification to the
Drug Quantity Table will affect 69.7 percent of crack cocaine
of fenses sentenced under § 2D1.1 and will result in a reduction
in the estimated average sentence of all crack cocai ne of fenses

from121 nonths to 106 nonths.” 1d. at 1160-61

1. MOTI ON FOR RESENTENCI NG

Ri vera noves, pursuant to 18 U. S.C. § 3582, for a
reduction of his sentence because of recent changes to the
Sentencing Guidelines in the treatnent of offenses involving

crack cocai ne.

A 18 U.S.C._§ 3582

Section 3582 provides that “in the case of a defendant
who has been sentenced to a term of inprisonnent based on a
sentenci ng range that has subsequently been | owered by the
Sentencing Comm ssion . . . the court may reduce the term of
inprisonment . . . if such a reduction is consistent with
applicable policy statenents issued by the Sentencing
Conmission.” 18 U.S.C. 8§ 3582(c)(2).

Rivera’ s notion nust be deni ed because this Court |acks

the authority under 8 3582 to reduce Rivera's sentence. Section



3582(c)(2) provides the authority to reduce a sentence only if
“such a reduction is consistent with applicable policy statenents
i ssued by the Sentencing Conm ssion” and the applicable policy
statenent, 8 1B.10(a), provides that if “the guideline range
applicable to th[e] defendant has been . . . lowered as a result
of an amendnent to the Guidelines Manual |isted in subsection c
bel ow, a reduction in the defendant’s termof inprisonnent is

aut hori zed under 18 U.S.C. § 3582(c)(2).” U S. S.G 8§ 1B.10(a).
Thus, “a reduction under 8§ 3582(c)(2) is not authorized unless an

amendnent reduci ng the applicabl e guidelines range is anong those

listed in 8 1B.10(c) [of the Sentencing Guidelines].” United
States v. Wse, — F.3d —, 2008 W. 361089 (3d Cir. Feb. 12,
2003) .

B. Rivera's Status as Career O fender

Rivera is not eligible for a reduction under Amendnent
706 because the Cuidelines range applicable to himremains
unchanged. Because he was sentenced as a career offender, the
Gui del i nes range applicable to R vera was that prescribed by
US SG 8§ 4Bl1. Rivera s status as a career offender was
determ ned based on the requirenents of 8§ 4B1: Rivera was the
requi site age at the tinme of the offense (18 years old); the
of fense for which he was being sentenced was a felony and a

control |l ed substance offense; and Rivera's record included at



|l east two prior felonies that were controll ed substance offenses.
US S G § 4Bl1.1(a). Amendnent 706 has no effect on Rivera’'s
status as a career offender; Rivera neets the definition of
career offender regardless of the revisions to U S.S.G § 2D1.1

Simlarly, because Arendnent 706 does not change
Ri vera’'s career offender status, it does not change the
sentencing range applicable to him As a career offender, the
base offense level of Rivera s crinme was determ ned based on the
statutory maximum for his offenses. U S S .G § 4Bl1l.1. Riveras
of fenses carried a statutory maxi numof life inprisonment so the
of fense level was 37. 8 4Bl.1(b)(A). Rvera' s crimnal history
category was VI. 8 4Bl.1(b). Rivera received a three-|eve
reduction for acceptance of responsibility, making his total
of fense |l evel 34. The Sentencing Table provides that the
sentencing range for offense level 34 and crimnal history
category VI is 262-327 nonths inprisonnent. 8 5A. None of the
provisions relevant to calculating Rivera s sentence were
af fected by Anmendnent 706.

Ri vera argues that, although he was sentenced as a
career offender, the guideline range prescribed by §8 2D1.1 was
relevant to his sentence and that Amendnent 706 therefore
triggers authority to reduce the sentence under 8 3582. He
asserts that, when sentencing a career offender, a court conpares

the § 4B1.1 career offender sentence with a non-career offender



sentence under 8§ 2D1.1. According to Rivera, this conparison may
bear on the judge’ s choice of what sentence fromwthin the
Quideline range to order. Rivera asserts that, because the
conpari son between career and non-career offender sentences has
been affected by Anendnent 706, he is entitled to a resentencing.

Ri vera’s argunment inaccurately sunmarizes the
sentenci ng process. Under the Guidelines, a court determ nes
whet her a defendant is a career offender and, if he is,
cal cul ates the sentence under 8 4B1.1. The court may rely on the
sentenci ng range prescribed for a defendant of a different
crimnal history category (in other words, the 8§ 2D1.1 sentencing
range), but only if the court determ nes that the crimnal
hi story category “substantially over-represents the seriousness
of defendant’s crimnal history or the likelihood that the
defendant will commt other crimes.” § 4A1.3(b)(1). |If the
court concludes that the crimnal history category accurately
represents the defendant’s characteristics, it never reaches the
conpari son between defendant’s sentence under 8§ 4Bl1.1 and the
sentence that would apply if another crimnal history category
wer e used.

Wen Rivera was sentenced, the Court declined to grant
a downward departure in crimnal history category. In other
words, the Court concluded that category VI and the career

of fender provision accurately represented Rivera’'s



characteristics. Therefore, the Court cal cul ated a sentencing
range based on 8 4B1.1. The sentencing range under § 2D1.1 never

becanme rel evant because no downward departure was granted.?

C. United States v. Booker Does Not Provide
the Authority to Resentence Rivera

Rivera relies on the holding of United States v.

Booker, 543 U.S. 220 (2005), to argue that this Court has
authority to revisit his sentence based solely on the

Conmi ssion’s vote to make Amendnent 706 retroactive: the Court
need not consider any policy statements |limting the effect of
706 to of fenders who were sentenced under § 2D1.1.° Because of
Booker’s hol ding that the guidelines are advisory, Rivera argues
that the Court nust ignore limtations on the retroactive effect
of Anendnent 706 where, as in his case, the limtations would

“frustrate the sentencing goals of 8§ 3553(a).” Mem in Support

2 Even if the Court had considered what Rivera’ s sentence
woul d have been under § 2D1.1, it is unclear that a reduction
woul d be authorized by 8§ 3582. The statute provides authority
for a reduction based on “an anendnent reducing the applicable
gui delines range.” It is not obvious that authority is provided
by an anendnent changing a guidelines range that is not
applicable to the defendant but is considered for conparison
pur poses.

3 Rivera al so argued that the Court had the authority to
grant his notion, which was filed on January 31, 2008, before
March 3, 2008 when Anendnent 706 becane retroactive. This
argunment has been rejected by the Court of Appeals for the Third
Crcuit. Wse, 2008 W 361089, at *9 n.11. The Court had no
authority to grant any notion based on Arendnent 706 before March
3, 2008.
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of Def.’”s Mot. for Reduction of Sentence 17, January 31, 2008.
As the Third Circuit recently pointed out, this
argunent “fundanentally m sunderstands the [imts of Booker.
Not hing in that decision purported to obviate the congressional
directive on whether a sentence could be reduced based on
subsequent changes in the Guidelines.” Wse, 2008 W. 361089, at
*9 n.11. “‘[T]he |language of the applicable sections could not
be clearer: the statute directs the Court to the policy
statenent, and the policy statenment provides that an anendnent
not listed in subsection (c) may not be applied retroactively.’”

Id. (quoting United States v. Thonpson, 70 F.3d 279, 281 (3d G

1995)). The CGuidelines thenselves are advisory but Congress’s
directive that sentences are final unless reduction would be
consistent with Guidelines policy statenents renmai ns nandatory.
Mor eover, the Court may not, consistent with 8 3582, reduce

Ri vera’s sentence when the Quideline range applicable to him has

not been reduced.

D. Even if the Court had the Authority to Reduce
Rivera's Sentence, It Wuld Decline to Do So

Even if this Court had the authority to reduce Rivera's
sentence, it would exercise its discretion against such a
reduction. Rivera requests the Court to calculate a sentencing
range by ignoring the career offender provision and applying the

new provisions of 8 2D1.1. Such a calculation provides a total
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of fense |l evel of 23, a crimnal history category of VI, and a
sentencing range of 92 to 115 nonths. A sentence within in this
range i s inappropriate because it significantly underrepresents
Rivera's status as a career offender. Mdreover, it creates a
risk of unwarranted disparities between Rivera and ot her
simlarly situated offenders who are sentenced under the career
of fender provision. Even if Rivera were correct that his
original sentence of 262 nonths was | onger than necessary to neet
the goals of 8§ 3553(a), his sentence was already reduced to 156

months in 1998. No further reduction is warranted.

I11. CONCLUSI ON
For the reasons set forth above, the notion for a
reduction in sentence wll be denied. An appropriate order

foll ows.
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ORDER
AND NOW this 3rd day of March 2008, it is hereby
ORDERED t hat, for the reasons set forth in the acconpanying
menor andum the notion for reduction of sentence pursuant to 18

U S.C. § 3582c(2) (doc. no. 68) is hereby DEN ED.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




