I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KARL KYRI SS, et al. : CIVIL ACTI ON
V. :
THE HOVE DEPOT, et al . : NO. 07-cv-03801- JE

VEMORANDUM AND ORDER

Ful lam Sr. J. February 21, 2008

The conplaint in this action alleges that, on Septenber
10, 2007, a fire broke out at a gas grill being used at the hone
of the nanmed plaintiffs, Karl and Sharon Kyriss; that the gas
grill was defective; and that the grill was manufactured by the
defendant Fiesta Gas Gills, LLC, and sold to M. and Ms. Kyriss
by the defendant The Hone Depot.

After the conplaint was filed, the defendant
manufacturer filed a third-party conpl ai nt agai nst Ferrell gas,
L.P. d/b/a Blue Rhino, allegedly the manufacturer of the propane
tank used with the grill; and Hone Depot filed a cross-claim
agai nst Blue Rhino. Alleging that neither the third-party
conplaint nor the cross-claimstated a valid claimagainst it,

Bl ue Rhino has noved to disnmiss those clains. Honme Depot has not
responded, but the defendant manufacturer, Fiesta, opposes the
notion to dismss.

| conclude that the nmotions to dism ss should nore
properly be handl ed as notions for summary judgnent under Fed. R

Cv. P. 56, since (a) reasonable mnds could perhaps differ as to



whet her the vague and conclusory allegations of Fiesta s pleading
are sufficient under federal pleading rules and (b) a notion for
summary judgnent would require Fiesta to clarify its apparent
belief that the propane tank associated with the grill, and/or

t he deck upon which the grill was situated, were defective and
hel ped caused the fire.

There is, however, a nore basic problemw th this case
— one which should be resol ved before any further action is
taken. Although the plaintiffs are identified in the caption as
“Karl and Sharon Kyriss,” the conplaint itself was filed by
“State Farm Fire & Casualty Conpany (herein after “plaintiff,”
“subrogee,” or “subrogee plaintiff”) as subrogee of the nom nal
plaintiffs listed in the caption above.” And, in paragraph 8 of
the conplaint, it is alleged:

“To the extent these danmages were covered

under the insurance policy that subrogors had

in full force and effect at the tinme with

plaintiff, claimnonies were or will be paid

to subrogors consistent with their policy’s

terms and conditions. As a result thereof,

plaintiff becones subrogated to the clains

asserted in this action.”

In my view, however, (1) State Farmi s subrogation
rights arise only when, and to the extent that, it has paid for
t he damages sustained in the fire, and (2) on the present state
of the record, there is the distinct risk, and probably the

reality, that clains belonging to the so-called nom nal

plaintiffs, M. and Ms. Kyriss, are being split. | amnot aware



of any basis on which the court shoul d countenance that approach
to litigation.

| conclude that the conplaint nust be dismssed, with
| eave to file an anended conpl aint which either (a) is filed on
behal f of the naned plaintiffs, or (b) provides assurance that
the action is pursued by an entity which has succeeded to all of
the rights of the nanmed plaintiffs in connection with this
action.

An Order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KARL KYRI SS, et al. : CIVIL ACTI ON
V. :
THE HOVE DEPOT, et al . : NO. 07-cv-03801- JE
ORDER

AND NOW this 21t day of February 2008, IT | S ORDERED

1. The conplaint in this action (Dkt. No. 1, filed
Septenber 13, 2007) is DISMSSED, with |leave to file an anended
conplaint in conpliance wth the acconpanyi ng Menorandum

2. The pending notion to dismss the third-party
conplaint of Fiesta Gas Gills, LLCis DI SM SSED as noot, with
|l eave to file a notion for sunmary judgnent at the appropriate

time if the third-party conplaint is reasserted.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




