IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN MOGOVERN : CIVIL ACTI ON
o :
MM INC. . et al. : NO. 04- 2541
MVEMORANDUM
Bartle, C. J. February 19, 2008

Plaintiff John McGovern, a former Court Security
Oficer ("CSO') charged with protecting the United States
court house in Phil adel phia, has sued WM Inc. ("WM), his
former enployer, as well as the United States Marshal s Service
("USM5"). He contends that he was wongfully term nated after he
was nedically disqualified fromthe CSO position by the USMS and
subsequently term nated by WM His First Amended Conpl ai nt
brings three counts alleging violations of: (1) his procedural
due process rights under the Fifth Anendnment to the United States
Constitution by both MM and the USMS; (2) the Rehabilitation Act
("RA"), 29 U S.C. § 701, et seq., by the USMS;, and (3) violations
of the Americans with Disabilities Act ("ADA"), 42 U. S. C
§ 12101, et seq., by WM Before the court are the notions of
MM and the USMS for summary judgnent. Fed. R Civ. P. 56(c);
Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986); In re Flat

dass Antitrust Litig., 385 F.3d 350, 357 (3d Gr. 2004).




I .

Congress has given the USM5 the obligation to provide
for the security of the United States Courts. 28 U S.C
§ 566(a). One of the ways in which the USM5 neets this
obligation is to contract with a nunber of private security
conpani es, including WM From Cctober 1, 2001 to October 1,
2006, MWWM hel d the contract to provide CSO s in each of the
federal courthouses in the Third Grcuit.

Begi nning in January, 2001, the USMS i npl enent ed
uni form nmedi cal standards and procedures for the CSO position
The history of the decision to inplenment these nedical
requi renents, as well as the relationship between the CSO s, WM
and the USMS, has been docunented in detail in a nunber of

earlier opinions. E.g. Wlson v. WM 1Inc., 2005 W. 1231968

(E.D. Pa. 2005). W will not repeat that history here but nerely
reiterate that as a result of the new nedical standards each CSO
is required to have an annual nedical exami nation to determne if
he or she neets the nedical qualification for the CSO position

The nedical records fromthat exam nation are sent to a review ng
physi ci an enpl oyed by the USMS. That physician either accepts

the CSO as nedically qualified or inforns the CSO that his or her

status is "not nedically qualified." After receiving a "not
medically qualified" letter, the CSO has 30 days to subnit any
addi tional nedical documentation before a final determ nation is

made.



Plaintiff McGovern began working as a CSOin the
federal courthouse in Philadel phia in August, 1995. He becane an
MM enpl oyee when that conpany took over the CSO contract for the
Third Crcuit on Cctober 1, 2001. He submitted to a required
annual nedi cal exam nation on January 17, 2002. 1In March of that
year, a USMS physician determ ned that McGovern was "not
medically qualified' to work as a CSO, and gave McGovern thirty
days to submt additional nedical information, particularly with
respect to McGovern's chronic obstructive pul nonary di sease
("COPD'). In response to the USMS s instructions, MGovern went
to his personal pul nonary physician, Dr. Earl King, for the
requested followup testing and tinely submtted additional
medi cal information in the formof a report fromDr. King. On
Decenber 12, 2002, Dr. J.V. Barson, the USMS review ng physician
concl uded that McGovern was nedically disqualified from
perform ng the essential functions of the CSO position as a
result of his lung disease and problens with his bl ood oxygen
| evel s. The Contracting O ficer of the USMS sent MMM a letter to
that effect on January 8, 2003. The next day MM renoved
McGovern fromthe USMS contract and term nated him

McGovern brought this suit challenging his term nation
in June, 2004. The USM5 and MVM each filed a notion to dismss.
This court granted those notions in part, dism ssing certain of

McGovern's clai ns agai nst each defendant. MGovern v. WM Inc.,

2004 W 2554565, *1 (E.D. Pa. Nov. 9, 2004). On July 18, 2005,

while the case was still in the discovery phase, the court placed
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the matter in suspense pending a decision fromthe Court of

Appeals in Wlson v. WM 475 F.3d 166 (3d Cr. 2007). WIson

presented sonme of the same issues facing the court in the instant
matter. Once WI1son was decided, plaintiff filed an Anmended
Conpl aint and the parties were given the opportunity to concl ude
di scovery. As noted above, WM and t he USMS now nove for sunmary
j udgment .

1.

McGovern first alleges that the USMS violated his
procedural due process rights under the Fifth Amendnent when its
revi ewi ng physician found himto be nedically disqualified. He
contends that he should have received a hearing and accuses the
USMS revi ew ng physician of failing to review the nmedical report
of Dr. King, McGovern's personal physician

The Wlson decision is clearly dispositive of this
claim 475 F.3d 166. There, three CSO s enpl oyed by WM and
found to be nedically disqualified by the USMS brought suit in
whi ch they contended the USMS viol ated their due process rights.
The WI1son court concluded that the CSO s had a constitutionally
protected property interest in their enploynent and were entitled
to procedural due process, the basic requirenents of which are
notice and an opportunity to be heard. |1d. at 177-78. To
determ ne the precise contours of the notice and hearing required
before the CSO s could be found nedically disqualified, the court
bal anced the plaintiff's interest in continued enpl oynent agai nst

the governnent's interest in "providing healthy, physically
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qualified security to protect its court houses and enpl oyees."
Id. at 178-79. The court then exam ned "the risk of error in the
procedure used conpared with the degree of inproved accuracy that

addi ti onal procedures would provide." 1d. citing Mthews v.

El dridge, 424 U S. 319, 334-35 (1976).

The W1lson court held that the CSO s were accorded
sufficient process under the Due Process C ause and affirmed this
court's decision granting the notion of the USMS and ot her
federal defendants for summary judgnment on this question. 1d. at
179. The court expl ai ned:

After the appellants were ternmed nedically

di squalified, but before they were

term nated, they were provided with notice of
their nedical disqualification and offered an
opportunity to respond with nedical
docunentation fromtheir own doctors
regarding their ability to performtheir
positions. Wile this is not a traditional
heari ng, the process afforded the appellants
is sufficient given the balance of their
interest in maintaining enploynent and the
government's interest in security. A nore

ri gorous process would not significantly
enhance the accuracy of the nedi cal
qgqual i fication process.

Id. at 178-79, citing Matthews, 424 U. S. at 335.

The relevant facts of WIlson are identical to the facts
of the present case. MGovern admts that he was provided with a
letter informng himof his nmedical disqualification and that he
was afforded the opportunity to submt additional nmedica
docunent ati on before a final decision was made. MGovern did, in
fact, submt such docunentation fromDr. King. He cites to no

evi dence supporting his contention that the USMS revi ew ng
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physi cian did not consider Dr. King's report. To the contrary,
the nedical disqualification letter signed by the USMS revi ew ng
physi ci an references information which originated in Dr. King' s
report, nanely, "the Pulmonary Function Test results, the Bl ood
Gas results, the Oxinmetry Walk test results, and [the fact that
McGovern] continu[ed] to snoke.” Thus, the record is
uncontroverted that the USMS revi ewi ng physician considered the
additional information supplied by Dr. King before he nade his
final determ nation as to McGovern's nedical qualifications for
t he CSO position

The Court of Appeals in Wlson clearly ruled that the
medi cal review process enpl oyed by the USMS af fords sufficient
notice and opportunity to be heard so as to satisfy the
requi renents of the Constitution. Accordingly, we will grant the
USMS' s notion for summary judgnment as to McGovern's due process
clainms against it.

McGovern additionally brings a claimagainst the USMS
for violations of the Rehabilitation Act of 1973, as anended.
The RA provides that:

No ot herw se qualified individual with a

disability in the United States ... shall

solely by reason of her or his disability, be

excluded from participation in, be denied the

benefits of, or be subjected to

di scrim nati on under any programor activity

recei ving Federal financial assistance or

under any program or activity conducted by

any Executive agency ...

29 U.S.C. 8 794(a). The RA incorporates the substantive
liability standards of the Americans with Disabilities Act (ADA).
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ld. at § 794(d). Antol v. Perry, 82 F.3d 1291, 1299 (3d Cir

1996). To nmke out a prima facie case of discrimnation under
the ADA and thus under the RA, a plaintiff nust show that he:
(1) is disabled within the neaning of the ADA; (2) is otherw se
qualified to performthe essential functions of the job, with or
wi t hout reasonabl e accommobdati ons by the enployer; and (3) has

suffered an adverse enpl oynent decision. Shaner v. Synthes, 204

F.3d 494, 500 (3d Gr. 2000). 1In addition to these substantive
el enents, MGovern nust al so establish that he was an enpl oyee of
the federal governnment and that he has exhausted his

adm nistrative renedies. See Bracciale v. Gty of Phila., 1997

W. 672263, *5 (E.D. Pa. Cct. 29, 1997); Spence v. Straw, 54 F.3d

196, 200 (3d Cir. 1995). |If a plaintiff succeeds in establishing
a prinma facie case, the burden shifts to the defendant "to
articulate sonme legitimate, nondiscrimnatory reason for the
enpl oyee's rejection.” Shaner, 204 F.3d at 500 (citation
omtted). "Finally, should defendant carry this burden, the
plaintiff then nmust have the opportunity to prove ... that the
legitimate reasons offered by the defendants were not its true
reasons, but were a pretext for discrimnation.” 1d.

Bef ore considering the nerits of USMS' s sumrary
judgnment notion as to McGovern's RA claim we note that he
brought an identical claimunder the RAin his initial conplaint.

It was dism ssed by this court on Novenber 9, 2004. MGovern v.

MM Inc., 2004 W. 2554565. In our earlier opinion, we

considered the terns of the applicable |abor contract and applied
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the thirteen factor test outlined in Community for Creative

Non- Vi ol ence v. Reid, 490 U. S. 730, 751-52 (1989), in deciding

that McGovern was an i ndependent contractor of the USMS, not an
enpl oyee. MG&vern at *2. Because McGovern was not a federa
enpl oyee, we held that he was not eligible to bring a claim
agai nst the USMS under the RA. Id.

McGovern argues that the decision of the Court of
Appeal s in Wlson constitutes new | aw that nmust now be applied by
this court. According to McGovern, the court determned in
Wlson that CSO s are federal enployees. WIson, 475 F.3d 166
This is not an accurate reading of that decision. In WIlson, the
Court of Appeals stated: "we need not reach the issue of which
test to enploy to determ ne whether the CSO s were federa
enpl oyees or whether the District Court's determ nati on was
appropriate under the Reid test.” 1d. at 173. It determ ned the

plaintiff's clains failed on other grounds. WIlson v. WM Inc.

2004 W. 765103, *8 (E.D. Pa. Apr. 1, 2004); WIlson v. WM Inc.

2004 W 1119926, *2 (E.D. Pa. May 18, 2004).

In any event, even if MGovern were a federal enployee,
the grant of summary judgnment against himis still proper. The
USMS first argues that McGovern is not disabled within the
meani ng of the ADA, the same standard that is applicable under
the RA. The ADA defines "disability" as: (1) a physical or
mental inpairment that substantially limts one or nore of the
major life activities; (2) a record of such inpairnment; (3) being

regarded as having such an inmpairnent. 42 U S.C. § 12102(2).
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McGovern contends that he was regarded as di sabled by the USMS
I n meki ng this argunent, McGovern nust do nore than denonstrate
that the USM5 was aware that he had an inpairnment. Sutton v.

United Air Lines, 527 U S. 471, 491-92 (1999).! Instead, to

defeat a notion for summary judgnent he nust cone forward with
evi dence that the defendant either: (1) "m stakenly believes
that [he] has a physical inpairnment that substantially limts one
or nore major |ife activities,” or (2) "m stakenly believes that
an actual, non-limting inpairnment substantially [imts one or
nore major life activities.” 1d. at 489. The nere fact that an
enpl oyer has nedical requirenments in place does not nean that the
enpl oyer regards any enpl oyee who does not neet those

requi renents as substantially limted in one or nore ngjor life
activities. 1d. at 490.

McGovern argues that there are disputed questions of
material fact as to whether his disqualification fromthe USMS
contract was based on an erroneous perception that his
disabilities would substantially Iimt himin the major life
activities of wal king, breathing and working. In particular, he
cites to the "Medical Review Fornt' conpleted by Dr. Barson, the
USMS physi ci an responsi bl e for reviewi ng McGovern's case. That

report catal ogues the tests and information considered by Dr.

1. In the Sutton case, the plaintiffs were suing a potenti al
enpl oyer who had rejected their enploynent applications. As just
di scussed, this court has held that the USM5 was not plaintiff's
enpl oyer. Nonet hel ess, cases agai nst enpl oyers or prospective
enpl oyers are relevant in considering Plaintiffs' RA claim
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Barson and states that McGovern suffered from"significant |ung
di sease, decreased arterial blood oxygen, increased arterial
bl ood carbon di oxi de, increased arterial blood carboxyhenogl obin,
and a decreased arterial blood oxygen saturation.”™ As a result
of these inpairnments, the doctor declared that McGovern woul d be
unabl e to perform sone of the essential CSO job functions,
namely: "a. Subduing a physically attacking person; b.
Physically controlling violent or unruly crowds; c. Responding to
an enmergency with unplanned strenuous physical activity; and d.
Clinb stairs (at least two flights) in pursuit or in an
energency.” The report concludes with the foll ow ng | anguage:

This condition places you and others at risk

of harmto health and safety due to

possi bility of sudden incapacitation on the

job. The exercise requirenments of the job

are variabl e and unpredictable. A weapons-

bearing position is an arduous and hazardous

job involving life and death situations that

may occur at any nonent. Therefore, your

condition places you and others at

significant risk due to your inability to

mai ntain a constant state of readiness, and

we recomrend nedi cal disqualification

McGovern contends that this | anguage establishes that
the USMS regarded himas significantly limted in the mgjor life
activity of working. To show that he was regarded as
significantly limted in this way, McGovern nmust cone forward
wi th evidence that he was regarded as unable to work in a broad
cl ass of jobs, as opposed to a singular, particular job. Sutton,
527 U.S. at 491; 29 CF. R 8 1630.2(j)(3)(i). The USMs cl ai ns

that the reviewing doctor limted his analysis to whether
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McGovern coul d performthe essential jobs functions of a CSO
When inferences fromthe report are taken in the |ight nost
favorabl e to McGovern, however, we find that the report creates a
di sputed issue of material fact as to whether the USMS perceived
McGovern as unfit to hold | aw enforcenment positions nore
generally. The report nakes a broad reference to "weapons-
beari ng positions” and McGovern's general inability to "maintain

a constant state of readiness.” Law enforcenent jobs constitute

a class of jobs under the ADA. Wllians v. Phila. Hous. Auth.
Police Dep't, 380 F.3d 751, 763 (3d Cir. 2004). Further, an

enpl oyer's perception that an enpl oyee was unable to carry a
firearmconstitutes a significant restriction on that enployee's
ability to performlaw enforcenent jobs. 1d. at 766-67.

The USMS next asserts that it is entitled to sunmary
j udgnment because McGovern has no evidence as part of a prim
facie case that he is "otherwise qualified to performthe
essential functions of the job, with or without reasonable
accomodati ons by the enployer.” Shaner, 204 F.3d at 500
(citation omtted). A qualified individual with a disability is
"an individual with a disability who, with or w thout reasonable
accomodati on, can performthe essential functions of the
enpl oyment position that such individual holds or desires.” 42
U.S.C. § 12111(8); see also 29 C.F.R § 1630.2(m).

Under the ADA, "[C]onsideration shall be given to the
enpl oyer's judgnent as to what functions of a job are

essential... ." 42 U S.C. 8 12111(8). The record shows that in
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January 2001, after reviewing an analysis of the CSO job function
by the United States Health Service, the Judicial Conference

i mpl enented a |list of essential job functions for the CSO
position and adopted a new set of nedical standards for CSO s.
The USMS adopted new protocols for the hiring of CSO s pursuant
to a Judicial Conference directive. Though McGovern asserts that
sonme of the job functions included by the USMS are overly
demanding for the "low risk profile" of the CSO job, he does not
cite to any evidence suggesting that the essential functions of
the CSO job are anything other than as the USMS has descri bed
them Thus, for purposes of the instant notion, we consider the
list of essential job functions by the Judicial Conference to be
operative in determ ni ng whether McGovern was "ot herw se
qgualified" as a CSO.

The USMS points to the report of its review ng
physi ci an, Dr. Barson, which concluded that McGovern's health
probl ens rendered himunable to performthe follow ng essenti al
job functions of a CSO (1) subduing a physically attacking
person; (2) physically controlling violent or unruly crowds; (3)
respondi ng to an energency w th unpl anned strenuous physi cal
activity; and (4) clinbing at least two flights of stairs in
pursuit or in an energency. MGovern counters by asserting that
the USMS di sregarded the report submtted to themby his
physician, Dr. King, that Dr. King's report did not restrict or
prohi bit McGovern fromworking as a CSO, and that he had worked

as a CSO for eight years w thout incident.
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McGovern points to nothing in the record denonstrating
a disputed issue of material fact as to his ability to perform
the essential functions of the CSO position. As noted earlier
Dr. Barson's report refers to and draws fromDr. King's report.
Dr. Barson clearly considered Dr. King' s report before making his
final nmedical determ nation. MGovern is also incorrect to
characterize Dr. King's report as opining that McGovern shoul d
not be restricted or prohibited himfromworking as a CSO
Not hing that Dr. King said indicates that he expressed an opinion
one way or the other as to McGovern's ability to performthe
essential functions of the CSO position, and he was not asked to
provi de such an opinion. Finally, the fact that plaintiff had
wor ked at the CSO job for eight years without incident is of no
nmonment to the present inquiry. Such "vague assertions of past
satisfactory job performance and the ability to performthe
essential job functions” do not suffice to raise a disputed issue
of material fact as to whether McGovern was ot herw se qualified

for the CSO position. Frommv. WM lInc., 2006 W. 133540, *6

(MD. Pa. 2006). The relevant inquiry is "whether officers are
capabl e of perform ng certain fundanental job functions, not
whet her they have in fact been required to do so." Allen v.
Hamm 2006 WL 436054, *8 (D. Md. Feb. 22, 2006), aff'd 226 Fed.
Appx. 464 (4th Cr. 2007), cert. den. sub nom Bl ades v. Hamm

2007 WL 2292974 (U.S. Cct. 9, 2007) (enphasis in original); see
also Basith v. Cook County, 241 F.3d 919, 929 (7th Cr. 2001).

McGovern has pointed to no other evidence, nedical or otherw se,
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t hat woul d suggest that he was capabl e of perform ng the
essential functions of the CSO position, as outlined by the USVS
Furthernore, he has not pointed to any reasonabl e accommobdati on
that woul d have all owed himto performthose essential functions.

Finally, MGovern has not responded to the evidence of
the USMS that the application of the CSO nedical standards in his
case was a legitimte and non-discrimnatory reason to find him
medi cally disqualified. MGovern has cited to nothing to
indicate that this reason was pretextual

Accordingly, we will grant the notion of the USMS for
sumary judgnent as to McGovern's clains under the Rehabilitation
Act .

L1l

We now turn to McGovern's clains agai nst defendant WM
under the ADA and the due process clause of the Fifth Arendnment
of the Constitution.

First, McGovern alleges that MM viol ated the ADA when
it termnated himas an WM enpl oyee. The ADA prohibits
enpl oynment di scrimnation on the basis of disability. 42 U S. C
§ 12112(a). Anong other fornms of unlawful discrimnation, the
ADA prohibits enployers from"participating in a contractual or
ot her arrangenent or relationship that has the effect of
subj ecting a covered entity's qualified applicant or enpl oyee
with a disability to [disability] discrimnation.” 42 U S.C
§ 12112(b)(2). In other words, an enployer may not achieve

"through a contractual ... relationship what it is prohibited
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fromdoing directly.” 29 CF.R 8§ 1630.6. MGovern argues that
MM vi ol ated the ADA by virtue of the ternms of its contract with
the USMS. That contract specified that the USMS revi ew ng
physi ci an makes the ultimate determ nati on about a CSO s nedi cal
fitness and that MVM plays no rol e whatsoever with respect to any
deci si on concerning the nmedical qualifications to becone or
continue to be a CSO |If a CSO does not neet the nedical
qgqualifications established by the USM5, he is not permtted to
work as a CSO under the contract. Nothing in the contract
permts MU to challenge or override the decision of the USMS as
to whether the CSOis nedically qualified. MGovern contends
that by permtting the USMS to nmake that decision unilaterally,
MVM entered into a contract which has the effect of subjecting
one of its enployees to unlawful disability discrimnation.
McGovern's theory seeks to hold MVM vicari ously
responsi bl e for the unl awful conduct of the USMS under the ADA.
As we determined earlier, the actions of the USMS did not violate
the RA, which contains the sanme substantive liability standards

as the ADA. 29 U.S.C. § 794(d); Antol v. Perry, 82 F.3d 1291,

1299 (3d Cir. 1996). Thus, MM cannot be derivatively liable for
any such violation under § 12112(b)(2). See Frommv. WM Inc.,

2006 WL 133540, *6 (M D. Pa. 2006).

McGovern al so argues that WM s conduct directly
vi ol ated the ADA. As discussed above, to make out a prima facie
case of discrimnation under the ADA, McGovern nust produce

evidence that he: (1) is disabled within the nmeaning of the ADA,

-15-



(2) is otherwise qualified to performthe essential functions of
the job, with or wi thout reasonabl e accommobdati ons by the

enpl oyer; and (3) has suffered an adverse enpl oynment deci sion.
Shaner, 204 F.3d at 500. The ADA defines "disability" as: (1) a
physi cal or nental inpairnment that substantially limts one or
nore of the major life activities; (2) a record of such

i mpai rnment; (3) being regarded as having such an inpairment. 42
US C 8§ 12102(2). Here, MGovern maintains that he is disabled
under the ADA because MVM regarded himas disabled. This
argunent | acks nerit.

The uncontested evidence in this case is that WM did
not regard McGovern as substantially limted in any of the major
life activities of breathing, walking, lifting or working. The
record is undi sputed that McGovern was term nated by WM only
because he did not neet the nedical standards established for the

CSO position by the USMs.?  Accordingly, MGovern cannot nake

2. MCGovern concedes in his menorandumin opposition to MM s
nmotion for summary judgnent:

For purposes of [MWMs notion for sunmary
judgnment] Plaintiff, [sic] accepts certain
facts stated by WM ... to wit[:] 'MWM
termnated Plaintiff's enploynent as a CSO
because the USMS determ ned that he was
medi cal ly disqualified to conti nue working as
a CSO MM did not believe that Plaintiff was
not qualified to continue working as a CSQ
Plaintiff's COPDis controlled by the
medi cation he takes for that condition. WM
woul d have continued to enploy Plaintiff as a
CSO but for the USMS' determ nation that he
was nedically disqualified;, MM would have
(conti nued. . .)
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out a prima facie case of disability discrimnation under the ADA
on the ground that MVM regarded himas disabled. The notion of
MM for summary judgnent on McGovern's ADA claimw ||l be granted.
Finally, MGovern brings a clai magainst MWM for
vi ol ati ons of procedural due process. MM does not dispute that
McGovern had a protected property interest in his continued
enpl oyment which is protected by the due process clause of the
Fifth Anmendnent. Instead, MVWM maintains that its notion for
sumary judgnent should be granted as to this claimbecause it is
not a state actor and thus is not subject to the requirenents of
t he due process clause. MM al so contends that McGovern did not
exhaust the steps in the adm nistrative process through which he
was entitled to grieve his termnation fromMWM Even were we to
determne that MMMis a state actor, McGovern's clai munder the
due process clause nust fail because he did not exhaust the
gri evance procedures provided to himby the Collective Bargaining

Agreenent ("CBA") between his union and WM See WIson, 475

F.3d at 176.

"Before bringing a claimfor failure to provi de due
process, 'a plaintiff nust have taken advantage of the processes
that are available to himor her, unless those processes are

unavail abl e or patently inadequate.'" [d., quoting Alvin v.

2.(...continued)
re-hired Plaintiff as a CSOif the USMS
determ ned that he was nedically qualified.'

Pl."s Mm in Opp. to WMs Mt. at 4, n.1
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Suzuki, 227 F.3d 107, 116 (3d G r. 2000). Wen MGovern was
termnated from WM the terns of his enploynment were governed by
a CBA between his union and WM that was in place from Cctober 1,
2002 t hrough Septenber 30, 2005. The CBA lays out a nulti-step
gri evance process that governs "any di spute concerning wages,
hours, or working conditions of enployees covered by this

agreenent,” including an enployee's termnation. After an
informal step, which is not at issue here, the enployee may
proceed to Step One. Step One provides that the enpl oyee shal

set forth the facts of the grievance in witing and submt it to
the Contract Manager at MMM The Contract Manager mnust respond
inwiting wwthin ten days. |If the matter is not resolved to the
enpl oyee' s satisfaction in Step One, the enpl oyee may proceed to
Step Two by appealing the grievance in witing to the Director of
Human Resources within ten days of the denial by the Contract

Manager. The Director of Human Resources nust then respond

within ten days with a decision in witing.?

3. McGovern contends that the CBA al so i ncluded a:

Part two of Step 1 which states 'the contract
manager and a representative of the Union
shall neet within seven (7) working days of
service of said grievance for the purpose of
di scussing and, if possible, settling said
gri evance. The Enployer shall give to the
Union its answer to the grievance and its
reasons therefor with three (3) working days
of the conclusion of such neeting.'

Pl."s Mm in Opp. to WMs Mt. at 24. MGovern did not provide
to the court the docunent from which he purports to quote, and we
have found no such provision in the CBA as provided to us by WM

(conti nued. ..)
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In the instant matter, McGovern submtted a grievance
at Step One. It was denied by WM  However, MGovern did not
appeal the denial of his grievance to the Director of Human
Resources under Step Two. "Because there is process on the books
that 'appears to provide due process' and [MGovern] failed to
t ake advantage of that process, [he] cannot now 'use the federal

courts as a neans to get back what [he] want[s].'" WIson, 475

F.3d at 176, gquoting Alvin, 227 F.3d at 116.

Recogni zing that he did not conplete the adm nistrative
process, MGovern contends that he should be excused from doi ng
so because it would have been futile. "Were access to procedure
is absolutely blocked or there is evidence that the procedures
are a sham the plaintiff need not pursue themto state a due

process claim" W.Ison, 475 F.3d at 176, citing Alvin, 227 F.3d

at 118.

First, McGovern contends that "Plaintiff was given no
process at all despite his efforts.” Pl."s Mem in Qpp. to WM s
Mot. at 24. The undi sputed evidence cited above shows ot herw se.
McGovern's grievance was denied at Step One, and it was MCGovern
not MMM who bore the responsibility of taking the grievance to

Step Two.

3.(...continued)

Because McGovern does not cite to record evidence on this matter,
he has not raised a disputed issue of material fact and the CBA
as provided by MVWM constitutes the undi sputed evidence of the
steps in the grievance process.
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Next, according to McGovern, a letter sent to him by
Steven Gottrich, MM Senior Operations Coordinator, MM Crim na
Justice Services on February 24, 2003 denonstrates that the CBA
process was futile. This letter was apparently a response to a
letter fromMGovern to Gottrich dated February 18, 2003, which
purported to appeal the decision of the USMS that McGovern was
not medically qualified to performthe essential functions of the
CSO job. The portion of Gottrich's letter on which MGovern
relies states that "[t]here is nothing that I, nor MWWMcan do to
address your appeal for reinstatement.” Wth this argunent,
McGovern confuses the two distinct issues of his ability to
appeal the nedical determ nation of the USMS and his ability to
appeal his subsequent term nation by WM MGovern could not use
the process described in the CBAwith MM to appeal a
determ nation of the USMS. Instead, McCovern was entitled to use
the CBA process to grieve his discharge from WM  Since
Gottrich's letter concerns only McGovern's desire to appeal his
medi cal disqualification, not his termnation fromWM it is
irrelevant to the question of whether the procedures under the
CBA were futile and will not be considered as evidence on that
guesti on.

Finally, McGovern maintains that the testinony of John
Gllin, an MM Site Supervisor and WM s Rule 30(b)(6) deponent
in the Wlson case, establishes that the admnistrative
procedures under the CBA were futile. MGovern argues this

testinmony establishes that "MWM did not process the Plaintiff's
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gri evance under the CBA, but rather forwarded the grievance
appeal s and supporting docunentation directly to the USMS for
reconsideration.” Pl."s Mem in Qop. to WMs Mt. at 25. The
testinmony cited by McGovern is of no nonent to the question of
futility here. The testinony was given with respect to the
medi cal disqualifications of the Wlson plaintiffs and nmakes no
reference to McCGovern's situation. Furthernore, it references an
attenpt to appeal the nedical disqualification determ nation made
by the USMS, rather than an appeal of the plaintiffs' term nation
by MM

Accordingly, we will grant the notion of MM for
sumary judgnent as to McGovern's claimunder the due process
clause of the Fifth Anmendnent.

| V.
In sum the notions for sunmary judgnent of the USMVS

and WM wi |l be granted
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN MCGOVERN ) ClVIL ACTI ON
. )

MM INC. . et al. : NO. 04- 2541
ORDER

AND NOW this 19th day of February, 2008, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of the United States Marshals Service
for summary judgment (Doc. No. 42) is GRANTED;

(2) judgnent is entered in favor of the United States
Mar shal s Service and against plaintiff John McGovern;

(3) the notion of defendant WM Inc. for summary
j udgnment (Doc. No. 41) is GRANTED; and

(4) judgnent is entered in favor of defendant WM
Inc. and against plaintiff John McGovern.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



