IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AVBER BLUNT, et al. ) C VIL ACTI ON
. )

LOWNER MERI ON SCHOOL )
DI STRICT, et al. ) NO. 07-3100

VEMORANDUM

Bartle, C. J. February 15, 2008

Plaintiffs are seven students or fornmer students of the
Lower Merion School District, the parents of six of these
students, and two advocacy organi zati ons, Concerned Bl ack Parents
and the Mainline Branch of the NAACP. Each of the individually
named plaintiffs is African Anerican. Plaintiffs filed this
putative class action on July 30, 2007 seeking injunctive and
nmonetary relief against defendants for disability and race
di scri m nati on.

The defendants, as set forth in the Amended Conpl aint,
can be divided into two groups. First are the School District
defendants: (1) the Lower Merion School District ("School
District"); (2) School District Superintendent, Jam e Savedof f;
(3) School District Director of Pupil Services, Mchael Kelly;

(4) Lower Merion School Board ("School Board"); (5) School Board
President, Susan Guthrie; (6) School Board Vice President, Linda
Doucett e- Ashman; and (7) School Board Menbers, Gary Friedl ander,

Lyn Kugel, D ane D bonaventuro, Theodore Lorenz, Jerold Novi ck,



Lisa Pliskin and David Ebby.' There are also the Commobnweal th
def endants, which were added when the Amended Conplaint was filed
on Septenber 26, 2007: (1) the Pennsylvani a Departnent of
Education ("Departnent of Education"); (2) the Secretary of the
Depart ment of Education, Cerald Zahorchak; and (3) the Director
of the Departnent of Education's Bureau of Special Education,
John Tommasini. Al of the individually naned defendants were
sued in their official capacities only.

Plaintiffs' Anmended Conpl aint contains six counts
alleging violations of: (1) Individuals with Disabilities
Education Act ("IDEA"), 20 U.S.C. § 1400, et seq. in Count |; (2)
Title Il of the Anericans with Disabilities Act ("ADA"), 42
U S C 8§ 12101, et seq. in Count I1l; (3) Section 504 of the
Rehabilitation Act ("RA"), 29 U S.C. 8 794 in Count I11; (4)
Title VI of the Cvil Rghts Act ("Title VI"), 42 U S.C. § 2000d
in Count 1V, (5) the Gvil R ghts Act of 1964 ("§ 1983"), 42
US. C 81983 in Count V; and (6) the Pennsylvania Public School
Code of 1949 ("Public School Code"), 24 Pa. Stat. Ann. § 1371, et

seq. and the State Board of Education Regul ati ons pronul gat ed

1. The conplaint originally included as defendants Law ence
Rosenwal d, in his official capacity as School Board President,
Marcia Taylor, in her official capacity as School Board Vice
President, and Jonathan Gelfand in his official capacity as a
School Board Menber. On Decenber 18, 2007 the parties stipul ated
that these three defendants woul d be dism ssed with prejudice,
and that defendants Guthrie, Doucette-Ashman and Ebby woul d be
substituted in their stead pursuant to Rule 25(d) of the Federa
Rul es of Civil Procedure.
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t hereunder, specifically, 22 Pa. Code 88 14.121(b) and (c) and
14.122 in Count VI.

Now pendi ng before the court are the notions of the
School District defendants and Commonweal t h defendants to dism ss
t he Arended Conpl ai nt under Rule 12(b) (1) for lack of subject
matter jurisdiction and under 12(b)(6) for failure to state a

claimfor which relief can be granted. Kehr Packages, Inc. V.

Fidelcor, Inc., 926 F.2d 1406, 1409 (3d Cr. 1991); Gould El ecs.

Inc. v. US., 220 F.3d 169, 178 (3d Cr. 2000).
I .

For present purposes, we will accept as true the
following facts set forth in the Arended Conplaint. Cal. Pub
Enpl oyees' Ret. Sys. v. Chubb Corp., 394 F.3d 126, 143 (3d Cir
2004) .

Plaintiff Anber Blunt is a former student of the School
District who was graduated from Lower Merion Hi gh School on
June 9, 2005. Despite the fact that Amber had consistently
struggled in school, the School District did not identify her as
a student with a specific learning disability or provide her with
an individualized education programuntil she was in the tenth
grade. Even then, the support with which Anber was furnished did
not take into account Anmber's intention of pursuing post-
secondary education. In particular, the School District failed
to devel op and i npl enent a proper post-graduation transition
pl an. Anber's parents, plaintiffs Crystal and M chael Bl unt,

requested transitional services in the formof a six-week
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remedi al programrequired by Wst Chester University as a
condition of Anmber's adm ssion to that institution. The School
District rejected the Blunts' request on April 8, 2005.

On April 11, 2005, the Blunts requested a due process
heari ng under the IDEA. They contended that in violation of the
| DEA the School District had failed to provide Anber with a free
appropriate public education. The due process hearing was held
over the course of two sessions — the first on May 19, 2005, and
t he second on June 20, 2005. According to the Blunts, the
hearing officer did not permt themsufficient tine to put on
their case while the School District was afforded anple
opportunity to do so. They maintain that, as a result of their
truncated presentation, much of the information pertinent to
Anber's case was omitted fromthe record and they were thus
denied a full and fair opportunity to address the appropri ateness
of the transitional services provided to her. On July 25, 2005,
the Hearing Oficer issued his decision. He determ ned anong
ot her things that the School District failed to design an
appropriate transition plan for Anber and denied her any relief
for this failure. Both the Blunts and the School District filed
exceptions to the Hearing Oficer's decision. After considering
the matter, the Appeals Panel ruled on August 31, 2005 that Anber
shoul d receive "30 hours of conpensatory education for renedial
transition services." It limted Anber's entitlenent to
conpensatory education to one year before the request for a due

process hearing was filed. Anber, Crystal and M chael Bl unt
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("Blunt plaintiffs") thereafter filed this action challenging the
Appeal s Panel ' s deci si on.

The Blunt plaintiffs also allege that Anber was
di scrim nated against on the basis of race when she was pl aced
into a kindergarten summer reading program attended primarily by
African- Aneri can students and placed into a high school sumrer
mat hemat i cs course attended by a di sproportionately high
per centage of African-American students.

Plaintiff Lydia Johnson is a former student of the
School District. 1In 1995, when she was in first grade, the
School District identified her as a student with a | earning
di sability and began giving her support services. Although those
services were discontinued, Lydia received an evaluation and an
i ndi vi dual i zed education programin 2000, which was revi ewed and
reeval uated in 2004 and again in 2006. Though Lydia was eligible
to be graduated in 2006, she declined her diploma because her
not her did not consider her sufficiently prepared to do so.
During the 2006-2007 school year, Lydia returned to Lower Merion
Hi gh School two nornings a week for additional instruction.
Nei t her she nor her nother, plaintiff Linda Johnson, has
requested a due process hearing chall engi ng the devel opnment or
i mpl enent ati on of her individual education plan.

Plaintiff Saleema Hall is a seventh grade school
student in the School District. She was eval uated by the School
District in 2004, was classified as a student with a specific

| earning disability and has been provided with a regul ar
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education programw th pull-out participation in a bel ow grade-
| evel class conprised of approximtely 90% Afri can- Areri can
students. Her sister, plaintiff Chantae Hall is a tenth grade
student in the School District. She was evaluated in 2000 and
provi ded with an individualized education program Chantae was
reeval uated in 2003 and 2007 and has received continuous support
services during this period. Wen Chantae was placed in two
| earni ng support classes with students who had disabilities, the
students were predom nately African Anmerican. Plaintiff Carol
Durrell, the nother of Saleema and Chantae, has expressed
concerns to the School District about her daughters' education
but has not sought a due process hearing.

Plaintiff Walter (Jonathan) Wiiteman is a ninth grade
Lower Merion student. He was identified as a student in need of
speci al education services when he was in first grade. He was
pulled fromthe general education curriculumto participate in
cl asses with a bel ow grade-|evel curriculum and therefore was
deni ed access to the general education classes provided to his
Caucasi an peers. His nother, plaintiff Christine Dudley, has
request ed additional assistance fromthe School District for her
son but has not pursued a due process hearing.

Plaintiff Eric Allston is a former student of the
School District who was graduated from Li ncol n Acadeny in My,
2005. He was evaluated by the School District nultiple tines,
beginning in 1998. Each evaluation reflected that Eric needed

| earni ng support and enotional support services. Eric was
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transferred to a variety of different schools and was
consistently placed in prograns and cl asses outside of the
general education curriculum Al of these progranms and cl asses
have been predom nantly and di sproportionately African American.
Al t hough hi s guardi an has conpl ai ned about Eric's educati onal
services to the School District in the past, no due process
heari ng has been pursued.

Plaintiff Richard Coleman is a third grade student in
the School District who was evaluated and classified in 2005 as a
student with a specific learning disability and with a secondary
exceptionality of speech or |anguage inpairnment in need of
specially designed instruction. Richard has attended both a
part-tinme |earning support class and general education cl asses.
According to the Amended Conplaint, he received racially
discrimnatory treatnment as a result of the conposition of the
| earni ng support class and was al so discrimnated against in the
general education class by his teacher. He asserts that he
suffered the racially discrimnatory treatnment in violation of a
Conci liation Agreenent the School District entered into with the
Pennsyl vani a Human Rel ati ons Conmi ssion in 2001. Hi s nother,
plaintiff June Col eman, has rai sed concerns about the treatnent
of her son with the School District. However, no due process
heari ng has been initiated.

Plaintiffs allege generally that the School District
routinely places African-Anmerican students in classes which

provi de a bel ow grade-|level and nodified curriculum Plaintiffs

-7-



further assert that the percentage of African-Anmerican students

whom t he School District places in these bel ow grade-|evel or

nodi fied classes is disproportionately high conpared to the

per centage of African-Anerican students in the School District.
1.

The School District defendants contend that plaintiffs
cl ai mrs agai nst them shoul d be dism ssed on the foll ow ng grounds:
(1) the individual plaintiffs other than the Blunt plaintiffs
have not exhausted their adm nistrative renedies; (2) the clains
of the Blunt plaintiffs are tine barred; (3) the organi zati onal
plaintiffs do not have standing; (4) the individually naned
School District defendants are not the real parties in interest;
and (5) plaintiffs have failed to state a clai munder § 1983.2

The Commonweal t h defendants maintain that plaintiffs
cl ai mrs agai nst them shoul d be di sm ssed because: (1) the non-
Blunt plaintiffs have failed to exhaust their adm nistrative

remedies; (2) the clains of the Blunt plaintiffs are untinely;

2. The School District defendants additionally argued that the
parent plaintiffs |ack standing under the IDEA to sue on their
own behal f. The School District defendants have now conceded
that the Supreme Court in Wnkelnman v. Parma Gty Sch. Dist., 127
S. C. 1994 (2007), held that parents have substantive rights
under | DEA which they may enforce. District Defs.' Reply at 12.
We wi Il consider the School District defendants' earlier argunent
wi t hdr awn.

The School District defendants al so contend that plaintiff Linda
Johnson does not have standing to pursue any clains on behal f of
her daughter, who is no longer a mnor. Linda Johnson has agreed
to wwthdraw as a plaintiff insofar as she brings clains on behalf
of her daughter. Pls.” Mem in Opp. to District Defs.' Mt. to
Dismss at 3, n.4.
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(3) the organi zational plaintiffs and parent plaintiffs® do not
have standing; (4) the individually nanmed Conmonweal t h def endants
may not be sued under the I DEA, ADA, RA and Title VI or, in the
alternative, those clains are duplicative of clains against the
Pennsyl vani a Departmnment of Education and are thus redundant; (5)
plaintiffs' clains based on alleged deficiencies in the
Commonweal t h def endants' conpl aint investigation process fail to
state a claim and (6) plaintiffs' state law clains are barred by
sovereign imunity.
L1l

First, the School District and Commonweal t h defendants
each argue that the IDEA clainms of all individual plaintiffs
except those of Anmber, Crystal and M chael Blunt nust be
di sm ssed under Rule 12(b)(1) of the Federal Rules of G vil
Procedure for lack of subject matter jurisdiction because these
plaintiffs did not exhaust their adm nistrative renmedies. Wen,
as here, a defendant chall enges the court's subject matter
jurisdiction under Rule 12(b)(1), the plaintiff bears the burden
of persuasion to show that the matter is properly before the
court. Kehr, 926 F.2d at 1409. A Rule 12(b)(1) notion nay be
treated either as a facial or a factual challenge to the court's

subject matter jurisdiction. Gould, 220 F.3d at 178. Here the

3. As noted above, the Supreme Court has recently clarified that
parents do have substantive rights under the | DEA, which they may
enforce. Wnkelman v. Parma Gty Sch. Dist., 127 S. C. 1994.

To the extent that the Commonweal th defendants' notion is based
on this theory, it will be denied.
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parties reference nothing other than the Anended Conpl ai nt and
the adm nistrative record. Thus, we will confine our analysis

sinply to the contents of those docunents. Kinberly F. v. Ne.

Educ. Internediate Unit 19, 2007 U S. Dist. LEXIS 35778, *19

(MD. Pa. May 15, 2007).

The | DEA requires states which accept federal funding
for the education of disabled children to insure that those
children receive a "free appropriate public education"” ("FAPE").
20 U.S.C. 8§ 1415(a). The Act defines a FAPE as an educati onal
instruction "specially designed to nmeet the unique needs of a
child with a disability, coupled with any additional related
services that are required to assist a child with a disability to

benefit fromthat instruction." Wnkelnman ex rel. Wnkel nan v.

Parma City Sch. Dist., 127 S. C. 1994, 2000-01 (2007) (internal

citations and quotations omtted); 20 U S.C. 8 1401(26)(A). The
primary vehicle through which a FAPE is provided is through the
devel opnment and i npl enentation of an "individualized education
program’ ("I1EP") for each student identified as disabl ed.

W nkel man, 127 S. C. at 2000. The |IDEA al so includes nechani sns
for review that nmust be made avail abl e when there are objections
to the IEP or to other aspects of |DEA proceedings. 1d. Failure
to exhaust adm nistrative renmedies under the IDEA is

jurisdictional. WB. v. Matula, 67 F.3d 484, 493 (3d G r. 1995)

(overturned on other grounds by AW v. Jersey Gty Pub. Sch.

486 F.3d 791 (3d Gr. 2007)); Kinberly F., 2007 U S. Dist. LEXIS

35778 at *17-18.
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The | DEA mandates any state or |ocal educational agency
receiving federal funding under that statute to "establish and
mai ntai n procedures ... to ensure that children with disabilities
and their parents are guaranteed procedural safeguards with
respect to the provision of free appropriate public education by
such agencies.” 20 U S.C. 8§ 1415(a). Anong the guaranteed
procedures is "an opportunity to present conplaints with respect
to any matter relating to the identification, evaluation, or
educational placenment of the child, or the provision of a free
appropriate public education to such child.” 1d. at
§ 1415(b)(6). Parents and their child are entitled to an
i mpartial due process hearing conducted by the state or | ocal
educational agency. 1d. at 8§ 1415(f)(1). As is the case in
Pennsylvania, if the inpartial due process hearing is conducted
by the | ocal educational agency, "any party aggrieved by the
findings and decision rendered in such a hearing may appeal such
findings and decision to the State educational agency."” 1d. at
1415(g); see also 22 Pa. Code § 14.162. In Pennsylvania, the
appeal is decided by a panel of three appellate hearing officers.
22 Pa. Code 8§ 14.162(0). A party aggrieved by the decision of
the adm ni strative appeal s panel may bring a civil action
chal l enging that decision. 1d.; 20 U S. C. 8§ 1415(i)(2).

It is conceded that none of the individual plaintiffs
except the Blunt plaintiffs utilized at any |evel the
adm nistrative renedial systemoutlined in the IDEA. |nstead,

these plaintiffs argue that they shoul d be excused fromthe
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exhaustion requirenment. A plaintiff may bypass this requirenent
where: (1) exhaustion would be futile or inadequate; (2) the
i ssue presented is purely a |l egal question; (3) the
adm ni strative agency cannot grant relief; or (4) exhaustion
woul d work severe or irreparable harmupon a litigant. Beth V.
v. Carroll, 87 F.3d 80, 88-89 (3d Cir. 1996). Were plaintiffs
all ege "system c | egal deficiencies and, correspondi ngly, request
systemw de relief that cannot be provided (or even addressed)
t hrough the adm nistrative process” as described in the |DEA,
they may be excused fromthe exhaustion requirenment. 1d. at 89.
Here, plaintiffs argue that they nmay bypass their admnistrative
remedi es because conpliance would be futile and al so because the
adm ni strative agency cannot grant the requested relief,
particularly the systemw de relief they seek.

The "policy of requiring exhaustion of renedies in the

Disabilities Education Act is a strong one.” Komninos v. Upper

Saddle River Bd. of Educ., 13 F.3d 775, 778 (3d Gr. 1994). A

primary purpose of requiring adm nistrative exhaustion prior to
filing a civil suit in the IDEA context is to "devel op the
factual record and resolve evidentiary disputes concerning, for
exanpl e, evaluation, classification, and placenent.” WB., 67
F.3d at 496. In addition, use of the adm nistrative process
supports "Congress' view that the needs of handi capped chil dren
are best accommvdat ed by having the parents and the | ocal
educati on agency work together to fornmulate an individualized

pl an for each handi capped child's education.”™ Komninos, 13 F. 3d
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at 778 (3d Cir. 1994), quoting Smith v. Robinson, 468 U S. 992,

1011-12 (1984). Plaintiffs bear the burden of show ng that they
shoul d be permtted to avoid the adm nistrative procedures. Doe

V. Ariz. Dept. of Educ., 111 F.3d 678, 681 (9th Gr. 1997).

The Amended Conpl ai nt contains only one direct
reference to admnistrative exhaustion by plaintiffs: "The Bl unt
Plaintiffs have fully exhausted their adm nistrative renedi es
under the IDEA, 20 U.S.C. 8§ 1415; the other individual Plaintiffs
are excused from doing so because such efforts would be futile."
Am Conpl. at § 12. Such a conclusory statenment is insufficient
to meet the burden of the non-Blunt individual plaintiffs to show
that they may circunvent the exhaustion requirement. On a notion
to dismss, "we are not bound to accept as true a | egal

concl usi on couched as a factual allegation.” Papasan v. Allain,

478 U. S. 265, 286 (1986); see also Bell Atlantic Corp. v.

Twonbly, 127 S. C. 1955, 1964-64 (2007).

Plaintiffs now contend that the Blunt plaintiffs
unsati sfactory experience with the adm nistrative process, which
is well docunented in the Anended Conpl ai nt, shows that recourse
to that process by the other individual plaintiffs would be
futile and any relief available therefromwould be inadequate.
We disagree. Fromthe facts laid out in the Anended Conpl ai nt,
it would be nmere speculation for us to conclude that the
adm ni strative process would fail each of the other individually
named plaintiffs. Each plaintiff presents a very different

disability profile. Significantly, Anmber Blunt was accorded sone
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relief through the adm nistrative process. Though she found the
thirty hours of conpensatory education awarded by the Appeal s
Panel inadequate, dissatisfaction alone does not amount to

i nadequacy or futility. Falzett v. Pocono M. Sch. Dist., 150 F

Supp. 2d 699, 703 (MD. Pa. 2001); Ass'n for Retarded Ctizens of
Ala. v. Teaque, 830 F.2d 158, 162 (11th G r. 1987).

The non-Blunt individual plaintiffs also argue that
t hey shoul d be excused from adm ni strative exhausti on under the
| DEA because they have alleged failures by the School District
def endants on a systemc |level and the inability of the
adm ni strative renmedial process to provide the systemc relief
requested. The School District defendants counter that the
all egations in the Arended Conpl ai nt consi st predom nantly of a
chal l enge to the substance of the IEP's provided to individual
students and not a challenge to the structure of the School
District's special education systemas a whol e.

Plaintiffs cite to two cases in support of their

argunment. In Ms. W v. Tirozzi, plaintiffs conplained that the

defendants had failed to nake bona fide attenpts to resol ve
earlier conplaints they had | odged agai nst the | ocal Board of
Educati on and the Connecticut Departnment of Children and Youth
Services. 832 F.2d 748, 752 (2d Cir. 1987). The Court of
Appeal s for the Second Circuit determned that the plaintiffs had
"pl eaded an entitlenment to an exenption from exhaustion of

adm ni strative renmedies sufficient to overcone a notion for

j udgnment on the pleadings.” [d. at 757. Simlarly, in Beth V.,
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plaintiffs also alleged defects in the dispute resol ution

process,

specifically, that the Pennsylvani a Departnent of

Education failed to maintain an adequate system for resolving

conpl aints under the | DEA, as mandated by federa
87 F.3d at 89.

regul ati ons.

Qur Court of Appeals in Beth V. did not determ ne

t he question of whether the plaintiffs could bypass exhaustion

and i nstead remanded to the district court to consider that

guesti on.

and Beth V. in an inportant respect. Unlike those cases,

overwhel m ng focus of plaintiffs’

Id.

We find that the instant matter differs fromMs. W

t he

Amended Conpl ai nt agai nst the

School District defendants is on the individualized circunstances

of the nanmed students and the School

to provide these students with the FAPE to which they are

entitl ed.

clains of the individual

al | egati ons of sonme systenic deficiencies.

court:

District defendants'

failure

Plaintiffs cannot overcone the clear enphasis on the

[ T] he | anguage [of the | DEA] precludes any
interpretation of [the exhaustion

requi renent] under which exhaustion is judged
with respect to each individual remedy sought
by the plaintiff, accord Booth v. Churner,
532 U.S. 731, 121 S. C. 1819, 1824, 149 L
Ed. 2d 958 (2001) ..., and inplies that the
entire action nmust be dism ssed for |ack of
subj ect matter jurisdiction whenever any part
of the dispute mght be resolved at the

adm nistrative level, see Thorp v. Kepoo, 100
F. Supp. 2d 1258, 1263 (D. Haw. 2000) (' Use of
the termaction in the exhaustion provision
suggests that the entire case is not ripe

-15-

students by including conclusory

As stated by this



until those portions of the suit that nay be
exhaust ed have been.').

Hesling v. Avon Grove Sch. Dist., 428 F. Supp. 2d 262, 276 (E. D

Pa. 2006); accord Fal zett, 150 F. Supp. 2d at 705. Though the

plaintiffs will not be able to obtain all of their requested
relief fromthe adm nistrative process, the benefits of requiring
adm ni strative exhaustion are still apparent given the enphasis
on the individual circunstances of each student. As the District
of New Jersey stated, "[a] factually intensive inquiry into the
circunstances of each individual child s case is best resol ved
with the benefit of agency expertise and a fully devel oped

adm nistrative record.” Gieco v. NJ. Dep't of Educ., 2007 U S.

Dist. LEXIS 46463, *20 (D.N. J. June 27, 2007) (citation omtted).
Requi ri ng adm ni strative exhausti on does not prejudice the
plaintiffs' right to bring a civil action for the additionally
requested relief if they remain dissatisfied at the close of the
adm nistrative hearings. Allowing plaintiffs to bypass the
adm ni strative process by nmerely including conclusory allegations
of system c deficiencies would permt the exception to the
exhaustion requirenment to swallow the rule.

Accordingly, we will dismss the |IDEA clains of al
i ndi vidual plaintiffs other than the Blunt plaintiffs against the
School District defendants for |ack of subject matter
jurisdiction under Rule 12(b)(1) of the Federal Rules of Cvil

Pr ocedur e.
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We nust next consider plaintiffs' contentions about
exhaustion under the IDEA with respect to the Commonweal t h
defendants. Under the | DEA, the Pennsylvani a Departnent of
Education is responsi ble for the general supervision of the
| DEA' s i npl ementation throughout the state. 34 C F.R § 300. 149.
This responsibility includes ensuring that the Lower Merion
School District appropriately carries out the demands of the
| DEA. 1d. The gravanmen of plaintiffs' Amended Conpl ai nt agai nst
t he Commonweal th defendants is that the Pennsyl vani a Depart nment
of Education failed appropriately to supervise the School
District's provision of special education services generally and
has failed specifically in the areas of conpliance nonitoring,
conplaint resolution and "child find."* Neither the |IDEA nor the
Pennsyl vani a regul ati ons provi des an adm ni strative forum wherein
plaintiffs can challenge the actions of the Commonwealth
def endants. Each stage of the adm nistrative process set forth
by the Pennsylvani a regul ati ons envi si ons a proceedi ng between
the parents or representative of the student in question and the
school district. See e.qg. 22 Pa. Code 8§ 14.162. Thus, requiring
the plaintiffs to exhaust their adm nistrative renmedi es agai nst
t he Commonweal t h defendants woul d be futile. These allegations
of system c failure could not be renedi ed through any

adm ni strative process since there is none. W wll deny the

4. The "child find" provisions refer to the Commonweal th
defendants' obligation to identify, |ocate, and evaluate children
with disabilities. 20 U S.C § 1412.
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Commonweal t h defendants' notion to dismss the | DEA clains
agai nst themfor failure to exhaust adm nistrative renedi es.

In addition to clains under the | DEA, School District
def endants seek to dismss the clains of the non-Blunt individual
plaintiffs under the ADA, RA, Title VI, and the Public School
Code for l|ack of subject matter jurisdiction for failure to
exhaust their adm nistrative renmedies. School District
def endants mai ntain that the same exhaustion requirenent applies
here as for clains under the | DEA.

Section 1415(1) of the | DEA states:

Not hing in this chapter shall be construed to

restrict or limt the rights, procedures, and

remedi es avail abl e under the Constitution,

the Americans with Disabilities Act of 1990

[42 U.S.C.A § 12101 et seq.], title V of the

Rehabilitation Act of 1973 [29 U S.C A § 791

et seq.], or other Federal |aws protecting

the rights of children with disabilities,

except that before the filing of a civil

action under such |aws seeking relief that is

al so avail abl e under this subchapter, the

procedures under subsections (f) and (g) of

this section shall be exhausted to the sane

extent as would be required had the action

been brought under this subchapter.

As our Court of Appeals has explained, "[t]his provision prevents
plaintiffs fromcircunmventing | DEA s exhaustion requirenent by
taking clainms that could have been brought under |DEA and
repackagi ng them as clains under sone other statute- e.g.,

section 504 of the Rehabilitation Act, or the ADA." Jereny H. v.

Mount Lebanon Sch. Dist., 95 F. 3d 272, 281 (3d G r. 1996).

O the six counts in the Amended Conplaint, the two

brought under the ADA and RA are clearly based on the sane
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all egations as plaintiffs' IDEA claimand seek relief that would
be avail abl e under that statute. The parties agree that
plaintiffs' ADA and RA clains are therefore subject to the
exhaustion requirenent. Since we have decided that the
plaintiffs' were not excused from exhausting their adm nistrative
remedi es under the | DEA, the clains of the non-Blunt individual
plaintiffs against the School District Defendants under the ADA
and RAw Il fail just as their IDEA clains fail.

The School District and Commonweal t h def endants al so
seek the dism ssal of the plaintiffs' claimunder Title VI on the
ground it is based primarily on a violation of the |IDEA and t hat
it should thus be subjected to the exhaustion requirenent under
§ 1415(1). Title VI reads:

No person in the United States shall, on the

ground of race, color, or national origin, be

excluded from participation in, be denied the

benefits of, or be subjected to

di scrim nati on under any programor activity

recei ving Federal financial assistance.

42 U.S.C. § 2000d.

The plaintiffs' Title VI claimis predicated on race
discrimnation. While this statute outlaws race, color and
national origin discrimnation, it does not enconpass
di scrim nation based on disability. Consequently, the exhaustion
requi renment under 8 1415(1) of the | DEA, which focuses on "the

rights of children with disabilities,” does not bar plaintiffs

clains under Title VI.
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Finally, we conclude that plaintiffs' claimunder the
Publ i ¢ School Code requires admnistrative exhaustion to the sane
extent as plaintiffs' claimunder the IDEA. Chapter 14 of the
State Board of Education Regul ati ons was promul gated pursuant to
this Code. That Chapter incorporates by reference the procedural
due process requirenments in the regul ati ons issued under the
| DEA. It too requires exhaustion of adm nistrative remnedies
before bringing a claimunder that Chapter. 22 Pa. Code
§ 14.102(a)(xx); 34 C.F.R § 300.516.°

In sum non-Blunt individual plaintiffs have not
exhausted their adm nistrative renmedi es under the | DEA, ADA, RA,
and the Public School Code. These clainms against the School
District nust be dism ssed for |ack of subject matter
jurisdiction. The notion of the Commonweal th defendants to
dismss plaintiffs' clainms under the | DEA, ADA, and RA on
exhaustion grounds is denied. For reasons set forth later in
this Menorandum we do not pass upon the Conmonweal t h def endants
argunment that the claimagainst themunder the Public School Code

be dism ssed for failure to exhaust.

5. The present version of the State Board of Education
Regul ati ons was adopted on June 8, 2001 and i ncorporated by
reference 88 300.500 - 300.515 of Title 34 of the CF.R This

i ncluded the provision regarding civil actions and requiring
exhaustion of admi nistrative renedies, which was at the tine

8§ 300.512. Title 34 of the C.F. R was anended and renunbered as
of COctober 13, 2006. The provision regarding civil actions is
now 8§ 300. 516.
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| V.
Next, the School District and Commonweal t h def endants
argue that the clainms of Anber, Crystal and M chael Blunt shoul d
be dism ssed as untinely. W consider defendants' statute of
[imtations claimas a notion to dismss for failure to state a
cl ai mupon which relief may be granted under Rule 12(b)(6) of the

Federal Rules of Civil Procedure. See Robinson v. Johnson, 313

F.3d 128, 135 (3d G r. 2002); Jaffess v. Council Rock Sch. Dist.,

2006 U.S. Dist. LEXI S 40888, 3-5 (E.D. Pa. June 19, 2006). For
the defendants to prevail on their notion, the Blunt plaintiffs
al | eged nonconpliance with the limtations period nmust be clear
fromthe face of the Amended Conplaint. Robinson, 313 F.3d at
135.

We begin by considering the School District defendants
argunents as to the Blunt plaintiffs' IDEA clains. Plaintiffs
and the School District defendants agree that the | DEA was
anended, effective July 1, 2005, to provide a ninety-day
l[imtations period to bring a civil action. The |IDEA as
anmended, reads:

[ Alny party aggrieved by the findings and

decision [of the hearing officer] shall have

the right to bring a civil action with

respect to the conplaint presented pursuant

to this section ...

The party bringing the action shall have 90

days fromthe date of the decision of the

hearing officer to bring such an action, or,

if the State has an explicit tine limtation

for bringing such action under this

subchapter, in such tinme at the State | aw
al | ows.
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14 U.S.C. 8§ 1415(i)(2)(A) and (B); see also Individuals with
Disabilities Education Inprovenent Act of 2004, P.L. 108-446,
Title I, 8 302. Because Pennsyl vani a does not have an applicable
State law, the default ninety-day statute of |imtations period
applies. In states |Iike Pennsylvania, which uses a two-tiered
adm ni strative process, the "date of the decision of the hearing
officer” refers to the date on which any appeal of the hearing
officer's decision is decided. See 20 U S.C. § 1415(9).
Amendnents to the I DEA are not applied retroactively. Law ence

Twp. Bd. of Educ. v. N.J., 417 F.3d 368, 370 (3d G r. 2005).

The School District defendants argue that the amended
version of the IDEA is applicable to the present action.
Plaintiffs, however, contend that the 1997 version of the |DEA
controls. Under this earlier version, the applicable statute of
limtations for the Blunt plaintiffs' clainms was two years.® |If
the School District defendants are correct, the Blunt plaintiffs
claims under the I DEA are untinely.

We review the relevant chronology. The School District
denied the Blunts' request for transitional services on April 8,
2005. Three days later, on April 11, 2005, the Blunts requested

a due process hearing under the IDEA. The hearing was held over

6. The prior version of the IDEA did not set forth a specific
l[imtations period for an action seeking judicial review of an

adm ni strative proceeding. Instead, the IDEA limtations period
was borrowed fromthe tine period in which a plaintiff can bring
a tort action. In Pennsylvania, this period was two years. See

Ri dgewood Bd. of Educ. v. NE ex rel. ME. , 172 F.3d 238, 251
(3d Cir. 1999).
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the course of two sessions — the first on May 19, 2005, and the
second on June 20, 2005. On July 25, 2005, the Hearing Oficer
i ssued his decision. Both the Blunts and the School District
filed exceptions to the Hearing Oficer's decision, which was

t hen consi dered by the Appeals Panel. The Appeals Panel issued
its ruling on August 31, 2005. The present action chall enging
the Appeals Panel's ruling was filed in this court against the
School District defendants al nost two years later on July 30,
2007.

The Blunts maintain that the ninety-day limtations
period applies only to due process hearings requested after
July 1, 2005, the date the |IDEA anmendnents becane effective.
They claimthat the two year statute of limtations fromthe 1997
version of | DEA applies because their request for a due process
heari ng occurred on April 11, 2005. They further contend that
appl ying the ninety-day statute of limtations period in this
action would be an inperm ssible retroactive application of the
| DEA anendnents. W are not persuaded.

First, the anmended version of the |IDEA took effect on
July 1, 2005. By its terns, it is applicable to all decisions of
a hearing officer which were handed down on or after that date.
I n Pennsyl vania, with an Appeal s Panel, the amendnent is
applicable to the decisions of the panel that occur on or after
that date. The date that the hearing was requested is

irrel evant. E.qg. Jaffess, 2006 U.S. Dist. LEXIS 40888; Pettigrew

v. Mddletown Area Sch. Dist., 2006 U S. Dist. LEXIS 69041 (M D.
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Pa. Sept. 26, 2006); Emly Z v. M. Leb. Sch. Dist., 2006 U. S

Dist. LEXIS 64124 (WD. Pa. Sept. 7, 2006); accord DeKalb County

Sch. Dist. v. JWM, 445 F. Supp. 2d 1371 (N.D. Ga. 2006).

In Jaffess the court applied the amended | DEA to
plaintiffs' clains. It reasoned that "[a]lthough Plaintiffs
began the initial due process proceedings prior to July 1, 2005,
the Hearing Oficer and Appeal s Panel decisions were both issued
after the 2004 IDEA's effective date.” Jaffess, 2006 U S. Dist.
LEXI S 40888 at *7. Correspondingly, the court in Emly Z
stated, "I find that the version of the IDEA to be applied with
respect to appeals fromfinal decisions in due process hearings
is the version in effect on the date of the decision being
appealed.” Emly Z., 2006 U S. Dist. LEXIS 69041 at *7.

Plaintiffs are incorrect that applying the anended
version of the IDEA to this action constitutes a retroactive
application of that statute. |In determ ning whether a change in
the | aw has retroactive effects, "the court nust ask whether the
new provi sion attaches new | egal consequences to events conpl eted

before its enactnment." Landsgraf v. USI Film Products, 511 U. S.

244, 269-70 (1994). Here, the date of the admi nistrative
decision giving rise to plaintiffs' conplaint was August 31,

2005, sonme two nonths after the amendnents becane effective.

Thus, the operative "event" was not "conpl eted" before the
anended statute took effect. Applying the anmended version of the
IDEA is not a retroactive application of the anendnents, even

t hough the hearing giving rise to the hearing officer's decision
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was requested before the effective date of the anendnents.
Jaffess, 2006 U.S. Dist. LEXIS 40888; DeKalb, 445 F. Supp. 2d
1371.

The cases cited by plaintiffs are inapposite. In RG

V. G en R dge Board of Education, the hearing officer issued his

deci sion on March 17, 2005 and plaintiff filed her conplaint in
federal court on June 13, 2005, sone ninety-five days |ater.
2005 U.S. Dist. LEXIS 30606 (D.N.J. Dec. 2, 2005). At the time
plaintiff filed her conplaint, the statute of limtations for
such actions was two years. The court refused to apply
retroactively the ninety-day statute of |imtations that becane

effective in the neantine. Id. at *12. See also Marc V. v.

North East |ndependent School District, 455 F. Supp. 2d 577 at

587, n.1 (WD. Tex. 2006).

Li kewi se, in Farzana K. v. |ndi ana Departnent of

Education, the adm nistrative determ nati on was nade prior to
July 1, 2005. 2005 U.S. Dist. LEXIS 38561 (N.D. Ind. Dec. 20,
2005) (rev'd on other grounds 473 F.3d 703 (7th G r. 2007). The
Farzana court stated in dicta that applying the statute of
l'imtations under the amended | DEA would constitute a retroactive
application of the amendnents. 1d. at *19-20.

Finally, in P.S. v. Princeton Regional Schools Board of

Education, the hearing officer's decision was nade prior to
July 1, 2005, although the plaintiff did not file her conplaint
until Decenber of that year. 2006 U S. Dist. LEXIS 252 (D.N.J.
Jan. 6, 2006). The defendant argued that the ninety-day
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l[imtations period started running on plaintiff's clains on

July 1, 2005, the day the amendnents took effect. The court
concl uded that such an application of the limtations period
woul d be an inperm ssible retroactive application of the | DEA
anendnents. 1d. at *5-6. It explained that "[T]he limtations
period begins to run on 'the date of the decision of the hearing
officer.'" Substituting the effective date of the statute as the
accrual date, as defendant would have this Court do, reads in a
provi sion of the statute that is not there.”" 1d. at *5. See

also Gieco, 2007 U.S. Dist. LEXIS 46463 at *30; Pettigrew, 2006

US. Dist. LEXIS 69041.
The RG, Marc V., Farzana K., P.S., Gieco, and

Pettigrew cases cited by plaintiffs are clearly distinguishable
fromthe present action where the hearing officer's decision was
made after the effective date of the anendnents. Applying the
| DEA as anended to an Appeal s Panel's decision nmade after the
effective date of the anendnents is not a retroactive application
of the changes in the statute. Here, as noted above, the
rel evant deci sion was handed down by the Appeal s Panel on
August 31, 2005, which is after the July 1, 2005 effective date
of the anmended IDEA. The Blunt plaintiffs' clainms against the
School District defendants under the IDEA are untinely and will
be di sm ssed.

The School District defendants further contend that the
Blunt plaintiffs' clains under the ADA, RA and Title VI should be

di sm ssed as untinely because those clains, |like the |IDEA claim
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represent an appeal fromthe Appeal s Panel decision and because
those clains were filed nore than two years after Anmber Bl unt
graduated fromthe School District. The Comonweal t h def endants
joinin this argument with respect to the Title VI clains. The
Blunt plaintiffs do not dispute that the limtations period under
the | DEA should be applied to their clainms under the ADA and RA.
Because we have already determ ned that the applicable statute of
[imtation with respect to such an appeal is ninety days, the
Blunt plaintiffs' clains under the ADA and RA will be di sm ssed
as untinmely.

Def endants further maintain that the Blunts' clains
under the ADA, RA, Title VI and § 1983 are barred by the borrowed
two year Pennsylvania statute of limtations for personal injury

actions.” See Smith v. Gty of Phila., 345 F. Supp. 2d 482, 485

(E.D. Pa. 2004); Stanley v. Trs. of the Cal. State Univ., 433

F.3d 1129, 1135 (9th G r. 2006); Foster v. Mrris, 2006 U S. App
LEXI S 31235, *6 (3d Cir. Dec. 18, 2006); 42 Pa. Cons. Stat. Ann
§ 5524. Defendants assert that any alleged violations of |aw
with respect to Anber Blunt would have ceased at the tine of her

graduati on from Lower Merion H gh School on June 9, 2005.% The

7. \Wen a federal civil rights statute does not contain its own
statute of limtations, a court should apply the state's statute
of limtations for personal injury actions. See WIlson v.
Garcia, 471 U.S. 261, 275 (1985).

8. The date of Anber's graduation from high school appears in
the record of the her adm nistrative hearing, not in the Arended
Complaint. Odinarily, on a notion to dism ss the Court would
not be permtted to consider matters outside the parties

(conti nued. . .)
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i nstant action was not filed against the School District
defendants until July 30, 2007, and agai nst the Comronweal t h
defendants until Septenber 26, 2007.

"The general rule is that the statute of limtations
begins to run as soon as a right to institute and maintain suit

arises... ." Haugh v. Allstate Ins. Co., 322 F.3d 227, 231 (3d

Cr. 2003). However, in circunmstances where the plaintiff does
not di scover her injury despite the exercise of reasonable

di ligence, the cause of action will not accrue until the
plaintiff knows or has reason to know of the injury. 1d. 1In a
di scrimnation case, the focus is on when the discrimnatory act
occurs, not when the consequences of that act becone painful.

Chardon v. Fernandez, 454 U.S. 6, 8 (1981).

The Amended Conpl ai nt does not contain any all egations
that Anber's rights were infringed by the defendants after her
graduation fromthe school systemon June 9, 2005. Nor do the
Blunt plaintiffs allege that they were unaware of their injury
until after Anmber's graduation. Thus, the Blunt plaintiffs
clainms under the ADA, RA, Title VI and 8§ 1983 were filed outside

of the two year |imtations period for these clains for relief.

8. (...continued)

pl eadi ngs. "Here, however, in an appeal froman adm nistrative
hearing in which the hearing record, including the transcript,
nmust be included with the initial pleading seeking review (20
US CA 8 1415(1)(2) (O (i) (West. Supp. 2006)), there can be no
genui ne dispute as to the authenticity of the hearing transcript
and we may consider it. DeKalb, 445 F. Supp. 2d 1378.
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The Blunt plaintiffs' clainms under the ADA, RA, Title VI and
§ 1983 will be dism ssed as to the School District defendants.

In addition, the Blunt plaintiffs concede that their
cl ai s agai nst the Commonweal t h def endants under the | DEA, ADA
and RA are untinely and should be dismissed. Pls." Mem in Qop.
to Conmw. Defs.' Mt. to Dismss at 13. W also determ ne that
the Blunt plaintiffs' clains under Title VI will be dismssed as
unti mely agai nst the Commonweal t h def endants.®

In sum all of the Blunt plaintiffs' clains against the
School District and Commonweal t h def endants under the | DEA, ADA,
RA, Title VI and § 1983 will be dism ssed. Although the notion
of School District defendants seeks the dism ssal of all counts
of the Amended Conplaint, neither of the two briefs filed by the
School District defendants in support of their notion addresses
whet her the Blunt plaintiffs' supplenental clains under the
Publ i ¢ School Code should al so be dism ssed as untinely. Thus,
we will deny the notion of the School District defendants to
dism ss those clains as to the Blunt plaintiffs. W defer
consideration of the Blunt plaintiffs' clains against the
Commonweal t h def endants under the Public School Code until |ater
in the Menorandum

V.
The School District and Commonweal t h defendants further

assert that Concerned Bl ack Parents ("CBP') and the Minline

9. There is no § 1983 cl ai magai nst the Commonweal t h def endants.

-29-



Branch of the NAACP ("Minline Branch") |ack standing to sue,
either in their own behalf or on behalf of their menbers. The
court considers a notion to dismss for |ack of standing under

Rul e 12(b) (1) of the Federal Rules of Civil Procedure.

Ballentine v. U S., 486 F.3d 806, 810 (3d Cr. 2007). Wen
considering a notion to dismss for |ack of standing, the trial
court mnmust accept as true all material allegations in the

plaintiff's conplaint. Warth v. Seldin, 422 U S. 490, 501

(1975).
The Amended Conpl ai nt describes the CBP as a:

[ NNon-profit Pennsylvani a corporation whose
purpose is, inter alia, to pronote equity and
excel l ence in the response of school
districts to the needs of diverse student
popul ations; to address issues related to
education for populations identified as
mnority and/or African Anerican; and to
identify, nmonitor, and inform parents about
educational issues inpacting di sadvant aged
students, their famlies and the community at
large. [...] The nmenbers of the organization
are residents of the Lower Merion School
District and current and former parents or
students of the District.

Pls." Am Conpl. at Y 134-35. The Anended Conplaint sets forth
a slightly nore extensive background and history with respect to
t he Mainline Branch:

Hi storically, the Minline Branch has

recei ved nunmerous conplaints fromparents for
actions relating to the treatment of African
Anmerican children in the LMSD. Anobng these
conplaints is one concerning the

di sproportionate nunber of African Anericans
students placed in nodified classes and in
segregat ed speci al education courses that
deny them access to the general education
curriculumand to the Pennsyl vani a Depart nment
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of Education's standards. The Branch has
served as an advocate for parents, held
educational foruns to provide inportant

i nformation regardi ng how to navigate the
system and assisted parents to assure that
their children receive academ c work
consistent wwth their grade level. The
Branch has consistently worked with parent
groups, such as the Concerned Bl ack Parents
Group, to gather information concerning the
educational gap that exists for African-
Anmerican students in the LMSD

Pls." Am Conpl. at § 138. Both CBP and the Mainline Branch
assert clains on their own behalf as well in a representational
capacity on behalf of their nmenbers.

An organi zation has standing to sue in its own right
when it satisfies the traditional test of individual standing
based on Article Ill of the Constitution. The Suprenme Court has
expl ai ned:

[A]t an irreducible mninmum Art. 111

requires the party who invokes the court's

authority to show that he personally has

suffered sonme actual or threatened injury as

a result of the putatively illegal conduct of

t he defendant, and that the injury fairly can

be traced to the challenged action and is

likely to be redressed by a favorable

deci si on.

Vall ey Forge Christian College v. Anericans United for Separation

of Church and State, Inc., 454 U S. 464, 472 (1982) (internal

guotations and citation omtted). As a part of this test, an
organi zation nust allege that it has suffered a tangible injury.

Sierra Cub v. Mrton, 405 U S. 727, 735. It is not sufficient

for the organization to claimthat it has an ideol ogical or

abstract social interest that has been adversely affected. |d.

-31-



Nowhere in the Amended Conpl aint does CBP or the Minline Branch
all ege that they have been injured in any respect by defendants
conduct .

CBP and Mainline Branch argue that the court can infer
injury fromthe allegations of the Anended Conplaint. Nanely,
they contend by virtue of their m ssions they have needed to
divert their limted resources to identify and cure the
deficiencies in defendants' conduct and that such econom c harm
is sufficient to confer standing on them Plaintiffs cite to

Havens Realty Corporation v. Coleman, 455 U S. 363 (1982), in

support of this contention.

In Havens Realty, plaintiffs sued a realty conpany

alleging that it engaged in "racial steering” when it provided
different information about avail abl e housing to perspective
renters depending on their race. Anmong the plaintiffs was an
organi zation called HOVE, which was dedicated to securing equal
opportunity in housing. HOVE sued on its own behal f. The Havens
Realty plaintiffs alleged in their conplaint that: "Plaintiff
HOVE has been frustrated by defendants' racial steering practices
inits efforts to assist equal access to housing through
counseling and other referral services. Plaintiff HOVE has had
to devote significant resources to identify and counteract the
defendant[s'] racially discrimnatory steering practices.” 1d.
at 379. The Suprenme Court ruled unani nobusly that such

all egations, if true, constituted an injury in fact that would

confer standing on HOVE.
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HOVE s allegations in Havens Realty differ markedly

fromthe allegations of BCP and the Mainline Branch in the
present case. Plaintiffs here do not allege any injury

what soever to the organi zational plaintiffs. Al this court may
reasonably infer fromthe Anended Conplaint is that the

def endant s’ conduct may have caused BCP and the Mainline Branch
to "suffer[] a setback to the organi zation[s'] abstract soci al
interests.” 1d. Because this is not sufficient to confer
standing, the clains of plaintiffs BCP and the Minline Branch
brought on their own behalf w Il be dism ssed.

Nor have these plaintiffs alleged sufficient facts to
mai ntain a claimthat they have standing to sue on the behal f of
their nenbers. For an organi zation to have such representational
standing, it nust nmeet the three-part test articulated by the

Suprene Court in Hunt v. Washington State Apple Advertising

Comm ssion, 432 U. S. 333 (1977). Under the Hunt test,

An associ ation has standing to bring suit on
behal f of its nenbers when: (1) its nenbers
woul d ot herwi se have standing to sue in their
own right; (2) the interests it seeks to
protect are germane to the organization's

pur pose; and (3) neither the claimasserted
nor the relief requested requires the
participation in the lawsuit of the

i ndi vi dual nenbers.

Id. at 343. CBP and the Mainline Branch have not provided the
court with the identity of any menber or alleged in the Amended
Conmpl aint that any of their nmenbers has suffered an injury.

Wthout that information, the court has no basis to concl ude that
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t he organi zati ons have standing to bring clains on behal f of
t heir menbers.

Therefore, the clains of CBP and Mainline Branch
agai nst all defendants will be dism ssed for |ack of standing.

See al so Kessler Inst. for Rehab., Inc. v. Mayor and Council of

Bor ough of Essex Fells, 876 F. Supp. 641, 656 (D.N.J. 1995).

VI .

The individual defendants, all of whom have been sued
in their official capacities only, have noved to dismss on the
ground that the clains against themare duplicative of those
brought agai nst the School District, the School Board, and the
Depart ment of Education. These defendants rely primarily on the
Suprene Court's El eventh Amendnent jurisprudence. |In Hafer v.
Melo, the Court stated that "[o]fficial-capacity suits generally
represent only another way of pleading an action against an
entity of which an officer is an agent."” 502 U S. 21, 25 (1991)
(citations and internal quotations omtted). "[T]he real party
ininterest in an official-capacity suit is the governnment entity
itself and not the naned official." 1d. The individual
def endants argue that because each is a representative of one of
t he governnent entities sued by plaintiffs, any clai magai nst
themin their official capacities is redundant and serves only to
conplicate the litigation unnecessarily. Plaintiffs counter that
each of the individually naned defendants was properly nanmed in
their official capacities in this lawsuit and thus that they

ought not to be di sm ssed.
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This court has determ ned repeatedly that when a suit
agai nst individual defendants would be duplicative of those
agai nst a governnent entity, which is also sued, the clains

agai nst the individuals should be dism ssed as the governnent

entity is the real party in interest. |lrene B. v. Phila. Acad.

Charter Sch., 2003 U.S. Dist. LEXIS 3020 at *31-32 (E.D. Pa.

Jan. 29, 2003); Doe v. Allentown Sch. Dist., 2007 U. S. Dist.

LEXIS 70355 at *29, n.9 (E.D. Pa. Sept. 21, 2007); Montanye V.

W ssachi ckon Sch. Dist., 2003 U.S. Dist. LEXIS 15570 at *18 (E. D

Pa. Aug. 11, 2003); accord McCachren v. Blacklick Valley Sch.

Dist., 217 F. Supp. 2d 594, 599 (WD. Pa. 2002); Gieco, 2007
U S. Dist. LEXIS 46463. This court has al so specifically
determ ned that clains asserted agai nst school board nenbers and
school district enployees in their official capacities are to be
treated as clains against the school district and school board
respectively as the entities that enpl oy the individuals.
Mont anye, 2003 U.S. Dist. LEXIS 15570. Further, defendants Lower
Merion School District, Lower Merion School Board and the
Commonweal t h Departnent of Education admt that the individuals
named are their official representatives. The non-individual
defendants do not seek to avoid liability by renoving these
i ndi vi dual defendants but instead acknow edge that any w ongdoi ng
by those individual defendants is attributable to them

We agree that the nam ng of the individual defendants
in this case is redundant. Suing such individuals in their

official capacities is the functional equival ent of suing the
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government entity which those individuals serve. As plaintiffs
t hensel ves concede, "official-capacity suits generally represent
only anot her way of pleading an action against an entity of which

an officer is an agent."” Monell v. Dep't of Soc. Servs., 436

U S. 658, 691 (1978). In elimnating the redundant clains
agai nst individually naned persons, the court is nerely
sinplifying the litigation in a way that does not cause any
prejudice to plaintiffs.

Accordingly, we will dism ss the individually naned
School District and Conmonweal t h def endants.

VI,

The School District defendants seek the dism ssal of
Count V of the Anended Conpl ai nt, which asserts a cl ai munder
§ 1983 for failure to state a claimfor which relief can be
granted under Rule 12(b)(6) of the Federal Rules of G vil
Procedure. That Count alleges violations of plaintiffs'
constitutional right to equal protection of the |laws and
statutory rights under the | DEA, ADA and RA.*®* We will consider
the argunents of the School District defendants only with respect
to the non-Blunt individual plaintiffs, as we have previously

determ ned that the Blunts' clains under 8 1983 are untinely.

See |11, supra.

10. Count V of the Anended Conpl aint contains allegations
agai nst the School District defendants only. As noted earlier,
there is no 8 1983 cl ai magai nst the Commonweal t h def endants.
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Recent precedent fromour Court of Appeals prevents
plaintiffs fromasserting a 8 1983 claimfor violations of the
| DEA and RA. A W, 486 F.3d 791. The court in AW held that
t he renedi al schenes of the I DEA and 8§ 504 of the RA were
sufficiently conprehensive to preclude § 1983 liability for
viol ations of those statutes. 1d. The decision of the Court of
Appeals in AW was extended in a recent district court decision

to violations of the ADA as well. Taylor v. Altoona Sch. Dist.,

2007 U.S. Dist. LEXIS 62177 (WD. Pa. Aug. 23, 2007).

Plaintiffs admt that under A.W their claimunder
§ 1983 nust be dismi ssed to the extent that it is based on a
violation of the IDEA, ADA or RA. Pls." Mem in Qpp. to District
Defs.' Mot. to Dismiss at 23, citing AW, 486 F.3d 791.

Plaintiffs, however, assert that Count V of the Anended Conpl ai nt
al so alleges that the School District defendants violated their
Fourteenth Amendnent constitutional right not to be discrimnated
agai nst on the basis of race, and that their 8§ 1983 cl ai m should
not be dism ssed insofar as it rests on these allegations.

The Amended Conpl ai nt st at es:

232. Lower Merion School District's custom
and practice is to deny African American
students the full range of educational
services available to students under the

| DEA.

233. Defendant Board Menbers and Jam e
Savedoff, acting with the necessary policy-
maki ng authority and with deliberate
indifference to the rights of African
American Students has all owed the Lower
Merion School District to apply policies,
practices or custons which have deprived
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African Anmerican students and their parents

of their rights to equal protection of the

lans as well as their statutory rights under

t he ADA and Rehabilitation Act.
Pls." Am Conpl. at Y 232-33 (enphasis added). The | anguage
used by plaintiffs unanbi guously brings a clai munder § 1983
based on a violation of the equal protection clause of the United
States Constitution. Qur Court of Appeals has enphasized that a
plaintiff may resort to 8 1983 for constitutional violations,
even if that statute cannot be used to renedy statutory

vi ol ations, such as under the IDEA. A W, 486 F.3d at 798,
guoting Sellers v. Sch. Board of Manassas, 141 F.3d 524 (4th Cr

1998). Plaintiffs use of the phrase "as well as" nakes cl ear
that their allegations under the equal protection clause are
distinct fromtheir allegations under the |IDEA, ADA and RA

Thus, to the extent that the clains of the non-Bl unt
i ndi vidual plaintiffs in Count V of the Amended Conpl aint are
based on purported violations of their statutory rights under the
| DEA, ADA and RA, they will be dismssed. To the extent that the
clainms in Count V allege a violation of the plaintiffs' rights
under the Fourteenth Anendnment to the Constitution, the notion to
dismss will be denied.

VI,

The Commonweal t h def endants contend that plaintiffs
cl ai mrs based on alleged deficiencies in the Coomonweal th's
conpl aint investigation process should be dism ssed under Rule

12(b) (6) because plaintiffs have failed to state such a claim
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The Commonweal t h def endants maintain that plaintiffs have not
al l eged that any conplaints were filed with respect to the
student plaintiffs. Plaintiffs counter that they do not seek to
t he chal | enge the outcone of an individual conplaint resolution
process but instead are alleging a general failure of the
Commonweal t h defendants to di scharge their responsibilities under
the IDEA. W agree with plaintiffs. Their allegations regarding
t he Commonweal th's conpl aint investigation process are
al l egations of fact in support of a broader claimof relief,
whi ch does not require the individual plaintiffs to have filed
any conplaints. W wll deny the notion of the Comronweal t h
def endants on this ground.
I X.

Lastly, the Commonweal t h defendants argue that Count
VI, which alleges that defendants violated the Public School
Code, should be dism ssed as to them because they have i mmunity
agai nst such cl aims under the El eventh Arendnent. The El eventh
Amendnents states: "The Judicial power of the United States
shall not be construed to extend to any suit in law or equity,
commenced or prosecuted against one of the United States by
Citizens of another State, or by Ctizens or Subjects of any

Foreign State." The Suprenme Court held in Hans v. Louisiana that

t he El eventh Amendnent additionally prohibits suits agai nst any
state by its own citizens. 134 U S. 1, 18 (1890). Plaintiffs
argue that states only have sovereign immnity as to clains

agai nst them for nonetary damages, and cannot assert such
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immunity where, as here, the plaintiffs seek injunctive relief.
Though a federal court may enjoin a state officer fromviolating

federal |aw, Ex parte Young, 209 U S. 123 (1908), this argunent

does not help plaintiffs.

| n Pennhurst State School and Hospital v. Hal der man,

the Suprenme Court held that the El eventh Amendnment prohibits
federal courts fromenjoining state officers fromviolating state
law. 465 U. S. 89, 121 (1984). The Court stated that: "[A]
claimthat state officials violated state law in carrying out
their official responsibilities is a claimagainst the State that
is protected by the Eleventh Amendnent. ... W now hold that
this principle applies as well to state-law clains brought into
federal court under pendent jurisdiction.” 1d. In Count VI of
t he Arended Conplaint, plaintiffs plainly seek an injunction
agai nst state officers to force themto conply with state | aw,
that is, the Public School Code of 1949. Under Pennhurst, a
federal court is barred fromgranting such relief. As a result,
Count VI of the Amended Conplaint will be dism ssed agai nst the
Commonweal t h defendants for |ack of subject matter jurisdiction.
X.

In sum we will grant the notion of the School District
defendants to dismiss the following clains fromplaintiffs
Amended Conplaint: (1) the clains of the non-Blunt individual
plaintiffs under the | DEA, ADA, RA and the Public School Code;
(2) clainms brought by Linda Johnson on behal f of her daughter;
(3) all clainms brought by the Blunt plaintiffs under the |DEA,
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ADA, RA, Title VI and § 1983; (4) all clainms brought by the
organi zational plaintiffs, CBP and the Minline Branch; (5)
clainms by all remaining plaintiffs against individual defendants
Jam e Savedoff, M chael Kelly, Susan Guthrie, Linda Doucette-
Ashman, Gary Friedl ander, Lyn Kugel, D ane D bonaventuro,
Theodore Lorenz, Jerold Novick, Lisa Pliskin and David Ebby; and
(6) clains by all remaining plaintiffs under § 1983, except to
the extent that those clains allege a violation of the
plaintiffs' rights under the equal protection clause of the
Fourteenth Amendnent to the Constitution. The notion of the
School District defendants to dism ss the Anended Conplaint wll
ot herwi se be deni ed.

Finally, we will grant the notion of the Commonwealth
defendants to dismiss the following clains fromthe Arended
Complaint: (1) clains brought by Linda Johnson on behalf of her
daughter; (2) all clainms brought by the Blunt plaintiffs under
the | DEA, ADA, RA, and Title VI; (3) all clains brought by the
organi zational plaintiffs, CBP and the Minline Branch; (5)
clainms by all plaintiffs against Gerald Zahorchak and John
Tommasini; and (6) clains by all plaintiffs under the Public
School Code. The notion of the Commobnweal th defendants to

di smi ss the Anmended Conplaint will otherw se be deni ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
AVBER BLUNT, et al. ) C VIL ACTI ON
. )
LOWNER MERI ON SCHOOL )
DI STRICT, et al. ) NO. 07-3100
ORDER

AND NOW this 15th day of February, 2008, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of defendants Lower Merion School
District, Lower Merion School Board, Jam e Savedoff, M chael
Kel ly, Susan Guthrie, Linda Doucette-Ashman, Gary Fri edl ander,
Lyn Kugel, D ane D bonaventuro, Theodore Lorenz, Jerold Novi ck,
Lisa Pliskin and David Ebby (collectively "School D strict
defendants”) to dismss is GRANTED in part and DENIED in part.
The notion is granted as to the followi ng counts of the Anmended
Conpl ai nt :

(a) Counts I, II, Ill, IV, Vand VI are dism ssed
agai nst the School District defendants with
respect to plaintiff Linda Johnson insofar as
she brings a claimon behalf of her daughter,
Lydi a Johnson;

(b) Counts I, Il and Ill are otherw se di sm ssed

agai nst the School District defendants;



(c)

(d)

(e)

Counts IV, V and VI are dism ssed agai nst

def endants Jam e Savedoff, M chael Kelly,
Susan Quthrie, Linda Doucette-Ashman, Gary
Fri edl ander, Lyn Kugel, D ane D bonaventuro,
Theodore Lorenz, Jerold Novick, Lisa Pliskin
and Davi d Ebby;

Count 1V is dismssed agai nst Lower Merion
School District and Lower Merion School Board
with respect to plaintiffs Anber Bl unt,
Crystal Bunt, M chael Blunt, Concerned Bl ack
Parents, Inc., and the Miinline Branch of the
NAACP;

Count V is dism ssed agai nst Lower Merion
School District and Lower Merion School Board
with respect to plaintiffs Anber Bl unt,
Crystal Blunt, M chael Blunt, Concerned Bl ack
Parents, Inc., and the Minline Branch of the
NAACP, and is dism ssed agai nst Lower Merion
School District and Lower Merion School Board
insofar as it is based on alleged violations
of the IDEA with respect to plaintiffs Linda
Johnson, Lydia Johnson, Carol Durrell, Salem
Hal |, Chantae Hall, Christine Dudley, Walter
Wi teman, Eric Allston, June Col enen and

Ri chard Col eman;



(f) Count VI is dism ssed against Lower Merion
School District and Lower Merion School Board
with respect to plaintiffs Linda Johnson,
Lydi a Johnson, Carol Durrell, Salem Hall,
Chantae Hall, Christine Dudley, Walter
Wi teman, Eric Allston, June Col enen, Richard
Col eman, Concerned Bl ack Parents, Inc., and
t he Mainline Branch of the NAACP, and

(2) the notion of defendants Pennsyl vani a Depart nent
of Education, Gerald Zahorchak and John Tommasini (collectively
"Commonweal t h defendants”) to dismss the Anended Conplaint is
GRANTED in part and DENTED in part. The notion is granted as to
the foll owi ng counts of the Amended Conpl aint:

(a) Counts I, II, Ill, I'Vand VI are dism ssed
agai nst the Conmonweal th defendants with
respect to plaintiff Linda Johnson insofar as
she brings a claimon behalf of her daughter,
Lydi a Johnson;

(b) GCounts I, II, Ill, I'Vand VI are otherw se
di sm ssed agai nst defendants Geral d Zahor chak
and John Tonmasi ni ;

(c) Counts I, IIl, Ill and IV are dism ssed
agai nst def endant Pennsyl vani a Departnment of
Education with respect to plaintiffs Anber

Blunt, Crystal Blunt, Mchael Blunt,



(d)

Concerned Bl ack Parents, Inc., and the
Mai nl i ne Branch of the NAACP; and
Count VI is dism ssed agai nst defendant
Pennsyl vani a Departnment of Educati on.

BY THE COURT:

[s/ Harvey Bartle III

C J.



