IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
TONY RANDOLPH MCCLOUD
Plaintiff, . OVIL ACTION
v, . No. 07-cv-0344
UNI TED PARCEL SERVI CE, |INC.,

Def endant .

MVEMORANDUM AND ORDER

Joyner, J. February 11, 2008

Presently before the Court is Defendant United Parcel
Services’ (“UPS’) Mdtion for Sunmary Judgnent (“D. Mdt.”) (Doc.
No. 15), Plaintiff’s Response (“P. Resp.”) (Doc. No. 18),
Defendant’s Reply (“D. Rep.”) (Doc. No. 28), and Plaintiff’s
Surreply (“P. Surrep.”)(Doc. No. 29). For the reasons set forth

bel ow, the Court GRANTS Defendant’s noti on.

| . BACKGROUND
Plaintiff Tony Randol ph McC oud began enpl oynent with
Def endant, United Parcel Service (UPS) as a Handler at the
conpany’s airport facility in Philadelphia in February, 1999. He

was soon after pronoted to an Associ ate Financi al Anal yst



position in the Finance Departnent. |In 2001, he was transferred
to his nost recent position as an operations specialist in Unload
Fl ow Control at the conpany’s airport facility. He remained in

that position until Septenber 20, 2003.

The Traffic Cone Incident

On Septenber 20, 2003, Plaintiff brought a traffic cone to
hi s supervisor, Tony Sarasini, on which soneone had witten “Tony
Mc Sucks Dick Ass Hole” and the letters “Noe-g.” Plaintiff
clainmed he had found it on a ranp at the airport facility, and
Sarasini advised Plaintiff to report it to his nmanager, John
Fiorentino, and Plaintiff did so on Septenber 23, 2003. As a
result of Plaintiff’s conplaint about the offensive witing,
Victoria Marini Canpbell, a UPS Wrkforce Planni ng Manager, and
Dougl as MacQueen, a UPS security supervisor, began an
investigation into the incident.

As part of the investigation, over the course of the next
week Canpbell and MacQueen interviewed all eighteen enpl oyees who
were known to be working on the airport ranp during or
i mredi ately preceding the all eged discovery of the cone. They
al so asked each interviewed enpl oyee to provide a witing sanple
whi ch coul d be conpared to the handwiting on the cone. Notes

made by Canpbell and MacQueen indicate that during the



interviews, a nunber of enployees vol unteered negative opi ni ons
about Plaintiff, and several opined that “anyone” coul d have nade
the witing because nunerous people disliked him After the
interviews, the handwiting sanples were submtted to an outside
expert forensic docunment exam ner, who concl uded that the
handwiting on the sanples did not match the handwiting on the
cone. UPS managers then decided that because there was
i nsufficient evidence to support it, they could not punish any
i ndi vi dual enpl oyee by term nation, which was the pre-determ ned
remedy.

In addition to the investigation, on Septenber 24, 2003 -
the day after Plaintiff’'s report to Fiorentino - Canpbell
i nstructed UPS supervisors to conduct a “Pre-work Communi cations
Meeting” (PCM with UPS enpl oyees before each shift. According
to Canmpbel |, the supervisors - which included the supervisors of
the two crews that were interviewed as part of the investigation
- were instructed to inform enpl oyees that racial harassnent and
defacing UPS property by witing racial slurs would not be

tolerated. (D. Mt. Ex. Q).

Plaintiff’s Disability Leave and Term nation
On Septenber 21, 2003, citing stress and other rel ated

probl ens caused by or related to the traffic cone incident,



Plaintiff went on nedical |eave pursuant to UPS s Fl exible
Benefits Plan (“the Benefits Plan”), which allows UPS enpl oyees
to take up to a twelve-nonth | eave of absence. As part of the
Benefits Plan, enployees on nedical |eave are required to inform
UPS s insurance carrier if they are receiving income from other
enpl oynent, as disability benefits could then be offset by the
amount of that income. Sonetinme before Cctober, 2003, Plaintiff
made it known to Fiorentino that he had been working a second job
at Hertz, although he had not disclosed this on his disability
benefits application. Fiorentino passed that information on to
Bar bara Gohery, who was then UPS s regi onal Enpl oyee Rel ations
Manager for Phil adel phi a.

In response, Gohery contacted Plaintiff on several occasions
and requested that he neet wwth her and Al Patano, the District
Human Resources Manager, to discuss his alleged outside
enploynment. Plaintiff declined to do so, and on Novenber 30,
2003, UPS suspended his benefits. On Decenber 15, 2003, CGohery
sent a letter to Plaintiff urging himto neet wth her and Patano
to discuss his enploynent status. Plaintiff again declined to do
so, but on Decenber 29, 2003, UPS received a faxed letter from an
assistant at Hertz stating that Plaintiff was a Hertz enpl oyee
but had not worked there since July, 2003. Contending that it

required confirmation froma nanager, rather than an assistant,



UPS did not inmediately reinstate Plaintiff’s benefits and again
requested confirmati on of enploynent status.

On January 25, 2004, Gohery’s replacenent as Enpl oyee
Rel ati ons Manager, Marvin Stewart, wote to Plaintiff rem nding
himthat his enploynent status needed to be verified before UPS
could reinstate his benefits. He explained that the Fair Credit
Reporting Act (FCRA) required Plaintiff’s consent before it could
conduct further inquiry into his enploynent wwth Hertz. Though
Stewart enclosed a FCRA release form Plaintiff did not sign and
return it.

On February 5, 2004, UPS received docunentation froma City
Manager of Hertz confirmng that Plaintiff was an active enpl oyee
of Hertz, but had not worked there since July, 2003. As a
result, on February 11, 2004, UPS retroactively reinstated
Plaintiff’s benefits for the period covering Decenber, 2003, and
January and February, 2004 (the period since benefits were
suspended on Novenber 30, 2003). UPS then mailed Plaintiff a
check for the suspended benefits paynents, as well as a letter
expl ai ning why there was a disruption in benefits. Plaintiff
continued to receive benefits under the Benefits Plan until
Sept enber 20, 2004.

The Benefits Plan advises that if an enpl oyee is absent from

enpl oynment on nedical |eave for nore than twel ve nonths, that



enpl oyee will be “adm nistratively separated from enpl oynent.”
Plaintiff was infornmed on June 20, 2004 that he would be

adm nistratively termnated if he did not return to work before
the expiration of his benefits on Septenber 20, 2004. Plaintiff
did not return to work at that or any tinme, and was thus

adm nistratively term nated on Septenber 27, 2004.

Thi s Lawsuit

Plaintiff filed his initial conplaint regarding the traffic
cone incident on Cctober 23, 2003 with the Phil adel phia Human
Rel ati ons Commi ssion (PHRC), cross-filed with the Equal
Enpl oyment Cpportunity Comm ssion (EEOC). Plaintiff’s second
conplaint, regarding the disruption in disability benefits, was
filed on January 20, 2004 with the PHRC and EECC. On Novenber 6,
2006, the EEOCC issued a Notice of Right to Sue to Plaintiff, who
filed his Conplaint in this Court on January 26, 2007. Plaintiff
al | eges that Defendant discrimnated against himby creating a
racially hostile work environnent that |led himto take nedical
| eave and eventually be termnated, in violation of Title VII and
the PHRA. He also alleges that in suspending his disability
benefits for a roughly three-nonth period, Defendant retaliated
against himfor filing his initial PHRC conplaint. Finally,

Plaintiff alleges that Defendant violated a contract of



enpl oyment with himby failing to abide by its own anti -

di scrim nation policies.

1. STANDARD OF REVI EW
It is recognized that the underlying purpose of sunmary
judgnent is to avoid a pointless trial in cases where it is

unnecessary and woul d only cause del ay and expense. Goodnman V.

Mead Johnson & Co., 534 F.2d 566, 573 (3d Cr. 1976). Sunmary
judgment is proper “if there is no genuine issue as to any
material fact and the noving party is entitled to judgnent as a

matter of law” Fed. R Gv. P. 56(c). An issue is genuine only

if there is sufficient evidentiary basis on which a reasonabl e
jury could find for the non-nmoving party, and a factual dispute
is mterial only if it mght affect the outcone of the suit under

governing |law. Kaucher v. County of Bucks, 456 F.3d 418, 423 (3d

Cir. 2006), citing Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). If the non-noving party bears the burden of
persuasion at trial, “the noving party may neet its burden on
sumary judgnent by showi ng that the nonnoving party’ s evidence
is insufficient to carry that burden.” [d., quoting Wetzel v.
Tucker, 139 F.3d 380, 383 n. 2 (3d Gr. 1998). In conducting our
review, we view the record in the |ight nost favorable to the

non- nmovi ng party and draw all reasonable inferences in that



party’s favor. See Bowers v. Nat’'l Collegiate Athletic Ass’n,

475 F.3d 524, 535 (3d G r. 2007). However, there nust be nore
than a “nere scintilla” of evidence in support of the non-noving
party’s position to survive the summary judgnent stage.

Ander son, 477 U.S. at 252.

I11. DI SCUSSI ON
Def endant noves for summary judgnent on Plaintiff’s clains
of both substantive discrimnation and retaliation and breach of
contract. We will address each in turn. As an initial matter,
we note that we apply the sane | egal standard for clains of
discrimnation and retaliation brought under the PHRA as we do
for clains brought under federal anti-discrimnation |aws

addressing the sane subject matter. See Kelly v. Drexel Univ.,

94 F.3d 102, 105 (3d Cr. 1996). Thus, our analysis of, and
decision on, Plaintiff’s hostile work environnent clains under
Title VII apply equally to his clainms under the PHRA, as they are

based on the sane all eged conduct.?

! Defendant asserts that Plaintiff’s clainms under the PHRA are tine-
barred for failure to bring his suit within 90 days of the PHRC s deci sion on
his conplaint. However, although the Conmm ssion appears to have found No
Probabl e Cause for both conplaints, neither a Right to Sue Notice fromthe
PHRC nor any documrent indicating that the PHRC closed its case appears in the
record, and thus we are unable to determ ne whether Plaintiff’'s clains are
ti me-barred under the PHRA. In any event, Plaintiff’'s clainms nmust be
di smi ssed on the nerits, as we di scuss bel ow

8



A. Hostile Wrk Environnent C aim

Plaintiff first clains that the traffic cone incident,
Def endant’ s response to that incident, and the disruption in
Plaintiff’s disability benefits are evidence of a hostile work
environment in violation of Title VI and the PHRA. Title VII of
the CGvil R ghts Act of 1964 nakes it unlawful for an enpl oyer
“to discrimnate against any individual with respect to his
conpensation, terms, conditions, or privileges of enploynent,
because of such individual’'s race, color, religion, sex, or
national origin.” 42 U S . C 8 2000e-2(a)(1l). A plaintiff can
denonstrate a violation of Title VII by proving that sexual or
raci al harassnment created a hostile or abusive work environnent.

See Meritor Sav. Bank v. Vinson, 477 U.S. 57, 66 (1986). To

succeed on a hostile work environnment claim a Title VI
plaintiff rmust prove: (1) he suffered intentional discrimnation
on the basis of race or sex; (2) the discrimnation was severe or
pervasive;? (3) the discrimnation detrinentally affected him

(4) the discrimnation would have detrinentally affected a

reasonabl e person in like circunstances; and (5) a basis for

2 Third CGircuit cases have phrased this el ement as requiring “pervasive
and regul ar” harassment. The Third Crcuit has acknow edged, however, that
the difference between its own fornulation of this elenent and that of the
Supreme Court, which requires “severe or pervasive” harassment, is
significant, and that the latter must control. See Jensen v. Potter, 435 F.3d
444, 449 n.3 (3d Cir. 2006), overruled in part on other grounds by Burlington

N. & Santa Fe Ry. Co. v. Wite, 126 S. Ct. 2405 (2006).

9



enpl oyer liability, such as respondeat superior, exists. See

Kunin v. Sears Roebuck & Co., 175 F.3d 289, 293 (3d Gr. 1999).

Thus, the prima facie case requires that the objectionable
envi ronnent be “both objectively and subjectively offensive, one
that a reasonabl e person would find hostile or abusive, and one

that the victimin fact did perceive to be so.” Faragher v. Cty

of Boca Raton, 524 U.S. 775, 787 (1998).

Def endant argues that the incidents cited by Plaintiff are
not sufficiently “severe or pervasive” to neet the requirenents
of Title VII. W agree. In determ ning whether an environnment
is sufficiently hostile or abusive to support a clai mof
discrimnation, we exanmne the totality of the circunstances, and
consi der such factors as the “frequency of the discrimnatory
conduct; its severity; whether it is physically threatening or
hum liating, or a nere offensive utterance; and whether it
unreasonably interferes with an enpl oyee’s work performance.”

Id. at 787-88; see also Weston v. Pennsylvania, 251 F.3d 420, 426

(3d. Gr. 2001). Wth these factors in mnd, the incidents
alleged by Plaintiff fall far short of what is required to be
consi dered “severe and pervasive.” |In essence, Plaintiff has
only provi ded evidence of one instance of discrimnatory conduct
- that is, the traffic cone incident. The Suprene Court has

expl ai ned that “offhand cormments and isolated incidents (unless

10



extrenely serious)” are not sufficient to sustain a hostile work
environment claim The Third Grcuit and this Court has
consistently applied that rule, and found that isolated, sporadic
incidents of racially or sexually charged coments do not
constitute “severe or pervasive” conduct that is actionable under

Title VII. See, e.qg., Page v. Gty of Pittsburgh, 114 Fed. Appx.

52, at *2 (3d Cir. 2004) (no hostile work environnent where the
“all egations of discrimnation were limted to a series of

isolated incidents” all occurring in one nonth); King v. Gty of

Phila., 66 Fed. Appx. 300, 305 (3d Cr. 2003) (“isolated and
sporadi c incidents” not sufficient to “denonstrate the pervasive
at nosphere of harassnment required to prove a Title VI

violation”); Drinkwater v. Union Carbide Corp., 904 F.2d 853, 863

(3d Cr. 1990) (two incidents of sexually stereotyped
di scrimnatory comrents do not constitute pervasive

discrimnation); Hartwell v. Lifetinme Donors, Inc., No. 05-2115,

2006 W. 381685, at *11 (E.D. Pa. Feb. 16, 2006)(noting that while
a racial epithet is “norally repulsive, when it is used a single
time it is not sufficiently severe to show the existence of a
hostile work environnment”). Plaintiff has produced no evi dence
of any discrimnatory conduct occurring before the traffic cone
incident, and the only alleged incident of *“harassnment” occurring

after that incident is the disruption in Plaintiff’'s disability

11



benefits. Plaintiff has produced no evidence that his benefits
were suspended in a discrimnatory manner - i.e., that others in
a simlar situation were treated differently, or that he was
subj ected to offensive comments - and the suspension occurred
several nonths after the traffic cone incident, with no alleged
di scrimnatory conduct in between. These incidents sinply are
not sufficiently “severe and pervasive” to anount to an
“objectively hostile or abusive work environnent,.” Harris v.

Forklift Sys., 510 U.S. 17, 21-22 (1993).°

Furthernore, we also agree with Defendant that there is no
basis for liability as to UPS, because the conpany took imedi ate
action to investigate and renedy Plaintiff’s conplaint about the
traffic cone incident. The Suprenme Court has made cl ear that
enpl oyers cannot be held |iable for a hostile work environnent
created by their non-supervisory enpl oyees unless there is sone

basis for respondeat superior liability. Meritor, 477 U S at

3 Plaintiff’'s desperate attenpt to make out a prima facie case based on
the fact that during their interviews as part of Defendant’s investigation of
the traffic cone incident, several enployees expressed that “no one likes”
Plaintiff, who was their supervisor. None of these coments were made in the
presence of Plaintiff, and presented no evidence of discrimnation or
of fensi ve conments or conduct whatsoever. Plaintiff's attenpt to categorize
them as evidence of “hostility” ignores the focus of Title VIl and the PHRA
As the Supreme Court has explained, Title VII| is not a “general civility
code,” Faragher, 524 U.S. at 787, and enpl oyees’ expressing to a third party
that they disliked their co-worker, but w thout using discrimnatory |anguage
to do so, is not so “extreme [as] to anpbunt to a change in the terns and
conditions of enploynent.” 1d. Plaintiff's attenpt to turn these coments
into an insinuation that Defendant’s investigation was actually an attenpt to
snear the Plaintiff’s work record is a poor substitute for any actua
devel opnent of the record or |egal argunent thereon

12



70. As the Third Grcuit has instructed, to establish such
ltability, a Title VII plaintiff “nust denonstrate that the

enpl oyer failed to provide a reasonabl e avenue for conplaint, or,
if the enployer was aware of the alleged harassnment, that it
failed to take appropriate remedial action.” Wston, 251 F.3d at
427. An enployer’s investigation into a harassment conpl ai nt
need not be perfect to neet this standard. “Rather, to determ ne
whet her the renedi al action was adequate, we nust consider

whet her the action was reasonably cal culated to prevent further

harassnment.” Knabe v. Boury Corp., 114 F.3d 407, 412 (3d Cr

1997).

Here, UPS managers initiated their investigation into the
traffic cone incident imediately - | ess than 24 hours after
Plaintiff conplained about it to his supervisor. Two
investigators then interviewed all eighteen enpl oyees who were
assigned to the area in which the traffic cone was found. They
took handwiting sanples fromall of those enpl oyees and enpl oyed
an outside handwiting expert to conpare the sanples to the
handwiting on the cone. The investigating teamthen conpiled a
witten report about the investigation, and instructed UPS
supervisors to neet with their enployees at the beginning of the
next shift and explain that this type of incident was not

tol erable. Although no enpl oyee was puni shed - purportedly due

13



to insufficient evidence - this is not a prerequisite to finding
that an enployer’s action was appropriate. See id. at 409
(renedi al action was adequate even though investigated enpl oyee
was not reprimnded). W find that UPS s swift and thorough
investigation, followed by instructions to its supervisors to
talk to enpl oyees about the problem was “reasonably cal cul ated
to prevent further harassnment,” and thus constituted an adequate

renedial action as a matter of law. See Wagg v. Contast

Met r ophone, 18 F. Supp. 2d 524, 528 (E.D. Pa. 1998) (immedi ate
i nterview of possible offenders, followed by witten report and
reassi gnnment of enpl oyee was adequate as a matter of |aw).
Therefore, no reasonable juror could find that there is a basis
for inmposing liability on Defendant for an incident created by
one of Plaintiff’s co-workers.

Accordi ngly, because the alleged incidents of discrimnation
were not severe or pervasive, and because there is no basis for
i nposi ng enployer liability, Plaintiff has failed to establish a
prima facie case of hostile work environnent under Title VII.
Def endant’ s Motion for Summary Judgnent as to this claimis

GRANTED.
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B. Retaliation C aim

Plaintiff also clainms that when Defendant suspended his
disability benefits for a roughly three-nonth period, it
retaliated against himfor filing his first PHRC conplaint, in
violation of Title VII, 42 U S.C. 8§ 2000e-3(a), and the PHRA, 43
Pa. Cons. Stat. 8§ 955(d). Title VIl and the PHRA nmake it
unl awful for an enployer to discrimnate against an enpl oyee who
has opposed practices nmade illegal by Title VII or the PHRA, or
because he participated in an investigation or proceedi ng under
those statutes.* |d. dainms of unlawful retaliation under Title
VI are anal yzed under the burden-shifting paradi gm established

in McDonnell Douglas Corp. v. Geen, 411 U S. 792, 802 (1973).

Under that standard, to succeed on his claimof unlawful
retaliation, Plaintiff nust first denonstrate: (1) he engaged in
an activity protected by Title VII; (2) after or contenporaneous
w th engaging in that conduct, his enployer took an adverse
action against him (3) the adverse action was “materially
adverse”; and (4) a causal |ink exists between his participation
in the protected activity and the enpl oyer’s adverse action. See

Hare v. Potter, 220 Fed. Appx. 120, 127 (3d Cr. 2007)(citing

4 W reiterate that our analysis for Plaintiff’'s retaliation claimunder
the PHRA will be the same as it would be for the Title VIl retaliation claim
Thus, though we specifically address Title VII here, our conclusions apply
equally to the PHRA claim

15



Burlington N. & Santa Fe Ry. Co. v. Wite, 126 S. Ct. 2405, 2415

(2006)). To satisfy the third, “material adversity,” prong,
Plaintiff nmust prove that the action “well m ght have di ssuaded a
reasonabl e worker from maki ng or supporting a charge of
discrimnation.” 1d. at 128. If Plaintiff establishes a prim
facie case of retaliation, the burden shifts to Defendant to
advance a legitinmate, nonretaliatory or nondiscrim natory reason
for its actions. |d. at 127. |f Defendant has done so, the
burden shifts back to Plaintiff to prove that the nonretaliatory
or nondiscrimnatory reason is nmerely a pretext for
discrimnation. 1d.

Def endant argues that Plaintiff has not nmade out a prinma
faci e case of unlawful retaliation because he has not produced
any evidence show ng that a causal |ink existed between his
conplaints and the wite-ups. W agree. In determ ning whether
Plaintiff has nmet the causation elenent of the prima facie case,
we consider all evidence that is “potentially probative of

causation.” Farrell v. Planters Lifesavers Co., 206 F.3d 271

279 (3d Gr. 2000). Tenporal proximty between the protected
activity and the enpl oyer action may indicate causation, but “the
nmere fact that adverse enpl oyer action occurs after a conpl aint
Wil ordinarily be insufficient to satisfy the plaintiff’s burden

of denonstrating a causal |ink between the two events.” Krouse

16



V. Anerican Sterilizer Co., 126 F.3d 494, 503 (3d Cr

1997) (quoting Robinson v. City of Pittsburgh, 120 F.3d 1286 (3d

Cr. 1997)). Rather, in cases where tenporal proximty is not
“unusual | y suggestive” of retaliatory notive, the Third Grcuit
has demanded further evidence to substantiate a causa

connection. See Thomas v. Town of Hammonton, 351 F.3d 108, 114

(3d Cir. 2003)(where “the tenporal proximty is not so close as
to be unduly suggestive . . . timng plus other evidence may be
an appropriate test”); Farrell, 206 F.3d at 280; Krouse, 126 F.3d

at 503; cf. Jalil v. Avdel Corp., 873 F.2d 701 (3d G r. 1989)

(finding that plaintiff established causation on retaliation
claimnerely by show ng that discharge occurred just two days
after filing of conplaint). Such other evidence may include, but
is not limted to, a “pattern of antagoni sni by the enployer that
could link the adverse action with Plaintiff’s conplaint. See

Farrell, 206 F.3d at 280; Krouse, 126 F.3d at 503-04; Wodson V.

Scott Paper Co., 109 F.3d 913, 921 (3d Gr. 1997).

Defendant’s disability benefits were suspended on Novenber
30, 2003, when UPS nmanagers were informed that he had been
wor ki ng for another enployer during his period of disability.
This disruption in his benefits cane nore than one nonth after
his initial PHRC conplaint was filed on Cctober 23, 200S3.

Plaintiff has submtted no evidence to support his argunent that

17



this time frame is “obviously” suggestive of retaliation, and
thus there is nothing to establish a causal |ink between the two
events. Furthernore, there is no evidence that the UPS nanagers
involved in the decision to disrupt Plaintiff’s benefits based on
hi s ot her enpl oynent status were involved in, or even had any
knowl edge of, the traffic cone incident. Simlarly, a menber of
the teamthat investigated the traffic cone incident testified in
her deposition that she was not aware that Plaintiff had other
enpl oyment and was not involved in that investigation at all.

(D. Mot. Ex. C, at 58:16). There is sinply no evidence in the
record that would | ead a reasonable juror to find that a causa
connection existed between Plaintiff’s initial conplaint and the
di sruption in his benefits five weeks |ater.

Furthernmore, even if Plaintiff could establish a prim facie
case - and we reiterate that he has not even cone close to doing
so - Defendant has proffered a legitimate justification for its
actions to which Plaintiff has not responded with any evi dence
showing that it is pretextual. Under the terns of the UPS
Benefits Plan, enployees receiving disability benefits are
obligated to notify the insurance carrier if they receive incone
fromsources other than UPS. If an enployee were to receive
i ncone from other sources, this would entitle UPS to reduce the

anount of benefits it provides to that enployee. Plaintiff

18



admts that he told his supervisor, M. Fiorentino, that he had
been working for Hertz, and M. Fiorentino testified that he
passed that information along to the appropriate UPS nanagers.
That the conpany abided by the terns of its witten benefits plan
is alegitimate, non-discrimnatory reason for disrupting
benefits for a period sufficient to determne Plaintiff’s

enpl oynment status with Hertz. Plaintiff has not responded with
any evidence show ng that this explanation was nere pretext for
discrimnation or retaliation, and there is simlarly no evidence
indicating that the Benefits Plan was adm nistered differently to
ot her UPS enpl oyees. Thus, Plaintiff has failed to carry his

burden under the MDonnell - Dougl as burden shifting standard.

Accordi ngly, because he has failed to submt sufficient
evi dence that there was a causal |ink between his PHRC conpl ai nt
and his benefits disruption, or that UPS' s |egitimate,
nondi scrimnatory reason for the action was nmere pretext,
Plaintiff has failed to carry his burden under Title VII and

McDonnel | - Douglas. W nust therefore enter judgnent in favor of

Def endant on this claim Defendant’s Mtion for Summary Judgnent
as to Plaintiff’s claimof retaliation under Title VIl is

GRANTED.
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C. “Violation of Contract” C aim

Finally, Count Three of Plaintiff’s conplaint alleges that
Def endant “vi ol ated various terns of the contract of enploynent
which plaintiff had with defendant, UPS.” Plaintiff was an at-
wi |l enployee and admitted in his deposition that he did not sign
a witten contract with UPS. Under Pennsylvania |law, there is

thus no contract to be “violated,” as there was not clear intent

by both parties to elimnate his “at will” status. See Martin v.

Capital Cities Media, Inc., 511 A 2d 830 (Pa. Super. C. 1986).

Neverthel ess, Plaintiff argues, a unilateral contract existed
because of his reliance on UPS s policy handbooks, and Def endant
breached that contract by failing to enforce the provisions of

t hose books.

As an initial matter, Plaintiff has not even bothered to
point to a single specific provision in any UPS handbook that has
been vi ol ated, and vaguely asserts that UPS s response to the
traffic cone incident was inadequate under its “witten policies
and statenments.” W nust admit that we are unclear how to
eval uate the legal nerits of a breach of contract clai mwhen no
al | egedl y-viol ated terns have been pointed out. Fortunately,

t hough, we need not undergo that futile exercise, because the UPS
handbook did not constitute a contract under which Plaintiff has
l egal rights. Pennsylvania courts have expl ained how to approach

contract clainms based on an enpl oyee handbook:
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A handbook is enforceabl e agai nst an enployer if a
reasonabl e person in the enpl oyee’s position would
interpret its provisions as evidencing the enployer’s
intent to supplant the at-will rule and be bound
legally by its representations in the handbook. The
handbook nust contain a clear indication that the
enpl oyer intended to overcone the at-will presunption
.[I]t is for the court to interpret the handbook to
di scern whether it contains evidence of the enployer’s

intention to be bound | egally.

Bauer v. Pottsville Area Energency Med. Servs., Inc., 758 A 2d

1265, 1269 (Pa. Super. 2000). Plaintiff does not even attenpt an
argunment as to how the UPS Policy Book or Code of Business
Conduct express a “clear indication” of intent to overcone
Plaintiff’s at-will status. Perhaps Plaintiff realizes the
futility of such an argunment, as the UPS handbooks specifically
di sclaimany contractual relationship, clearly stating “This
particul ar code or policy handbook is not an expressed or inplied
contract of enploynment and does not create any contractual rights
of any kind between UPS and its enployees.” (D. Mt. Ex. §. A
reasonabl e person in Plaintiff’s situation faced with such a
speci fic disclainmer would not believe UPS intended to renove his
at-will status. Accordingly, Plaintiff has no contractual rights

based on the UPS enpl oyee handbooks, and his “viol ation of
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contract” clai mnust be di sm ssed. Def endant’s Motion for

Summary Judgnent on this claimnmnust al so be GRANTED

D. Conclusion

Plaintiff has failed to show that the harassnent all eged
here was severe or pervasive, or that there is a basis for
inmposing liability on his fornmer enployer, and thus has failed to
make out a prima facie hostile environnent case under Title VII
and the PHRA. He has also failed to produce any evi dence
supporting a causal connection between any protected activity and
the tenporary denial of his disability benefits, and thus has not
made out a prima face case of unlawful discrimnation under Title
VII. Finally, Plaintiff was an at-will enpl oyee who did not have
a contract with Defendant under which he could sue for violation
of the UPS enpl oyee handbooks. Accordingly, because no
reasonabl e juror could find in his favor on any of Plaintiff’s
clainms, all of those clainms nust be DI SM SSED. ®

An order foll ows.

> Plaintiff’'s conplaint alleged that Defendant’s conduct ampunted to a
violation of Section 1983. Cearly, that provision is not applicable because
no state actor is involved. However, to the extent that Plaintiff actually
meant to allege a violation of Section 1981 for a hostile work environnent,
that clai mwuld be anal yzed under the same framework as Title VIl and thus
nmust al so be dismssed. See Jones v. R R Donnelly & Sons Co., 541 U. S. 369
(2004).
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TONY RANDOLPH MCCLOUD,
Plaintiff, . OVIL ACTION
v, . No. 07-cv-0344
UNI TED PARCEL SERVI CE, INC.,

Def endant .

ORDER
AND NOW this 11t h day of February, 2008, upon
consi deration of Defendant’s Mdtion for Summary Judgnent (Doc.
No. 15), and responses thereto, it is hereby ORDERED that the
Motion is GRANTED. Judgnent as a matter of law is ENTERED in
favor of Defendant United Parcel Service, Inc. (UPS) and all of

Plaintiff’s clainms agai nst Defendant UPS are hereby DI SM SSED.
BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.



