IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RESTITUTO ESTACIO . CIVIL ACTION
V.
JOHN POTTER, Postmaster General . NO. 06-2598

MEMORANDUM AND ORDER

JACOB P. HART February 6, 2008
UNITED STATES MAGISTRATE JUDGE

This action arises from a pro se Complaint filed by Plaintiff, Restituto N. Estacio, M.D.,
against Defendant, John Potter, Postmaster General. In hisless than two page complaint,
Plaintiff alleges “continuous discrimination retaliation” under Title VII of the Civil Rights Act of
1964, 42 U.S.C. § 2000e-16 (Title VII), the Age Discrimination in Employment Act, 29 U.S.C. §
633a (ADEA), and the Rehabilitation Act of 1973, 29 U.S.C. § 791, et seq. (Rehabilitation Act),
presumably arising from his former employment as a medical officer with the United States
Postal Service'. Complaint. Currently pending is Defendant’s Motion for Summary Judgment,
to which Plaintiff has failed to respond. For the following reasons, the Court grants Defendant’s
Motion inits entirety.

. FACTUAL AND PROCEDURAL HISTORY

Plaintiff was born in the Philipinesin 1934. Estacio Deposition at 23-24. Heis currently
73 years old and he considers hisraceto be Asian. Id. at 24-25. Dr. Estacio received his

medical degreein the Philipinesin 1959 and then came to the Unites States that same year. 1d.

Yplaintiff's claimin his complaint simply states “ continuous, discrimination retaliation, Title VII ADEA,
Rehab” and his requested relief is*“appeal hearing to make me whole”. Complaint. However, this Court dismissed
as moot Defendant’s Motion for a More Definite Statement in light of a letter and various attachments of past EEO
complaints, which Plaintiff submitted to the Court.



at 24-25; Curriculum Vitae. He continued his medical training in the United States and
completed several fellowships. Curriculum Vitae. In 1975, he became a United States citizen.
Estacio Deposition at 24-25. After leaving private practice, Plaintiff began work asaMedical
Officer at the Philadel phia Naval Hospital in July 1979, and remained in that position until
October 1984. |d. at 41.

In 1984, Dr. Estacio took a position as the Field Division Medica Officer at the Postal
Service' s Bellmawr, New Jersey facility. Curriculum Vitae. The Postal Service attempted to
terminate his employment in 1989, but after an administrative appeal, he was reinstated. Estacio
Deposition at 49. Dr. Estacio was transferred to the Postal Service's medical unit at the
Philadel phia Metropolitan District at 30" Street, in the early 1990s, when they downsized the
Bellmawr medical unit. 1d. at 50-52.

The Postal Service removed Dr. Estacio from service effective August 29, 1997, finding
him “mentally unable to meet the functiona requirements of [his] position.” August 25, 1997
Letter of Decision- Exhibit G. The determination was based upon an examination and a
psychological assessment performed by Dr. Allan M. Tepper and Perry A. Berman, M.D.
Testing revealed impairment in memory, attention, and concentration to an extent inconsi stent
with his educational and professiona background and both doctors agreed that he was not fit for
duty at the level of a practicing physician. Exhibit C.

On November 12, 2001, over four years after he was removed from his position, Dr.
Estacio requested reinstatement of his position by writing to the Postal Service’s Human
Resource Manager, Harvey White. November 12, 2001 Letter - Exhibit O. Mr. White responded

by letter dated November 15, 2001, denying Dr. Estacio’ s request for reinstatement. He stated



“[w]ith respect to your request for reinstatement, as indicated, you were removed from the Postal
Service and your appeal denied, therefore, as specified in Handbook EL-312, Employment and
Placement, Section 514.11, your request isdenied.” November 15, 2001 Letter - Exhibit P. The
referenced section of the Handbook provides as follows: “It is Postal Service policy to refuse
employment . . . to persons who were removed . . . from the Postal Service. . . for cause...”
Handbook Section 514.11 - Exhibit Q. On November 27, 2001, Dr. Estacio’s primary care
physician, Alex M. Cueto, M.D., wrote aletter to Mr. White, indicating that Plaintiff could return
to hisjob as medical officer “for trial and must be free from *stress' environment.” November
27,2001 Letter - Exhibit R.

As set forth by Defendant in his brief, the “attachments” to Plaintiff’s complaint reveal
three sets of administrative complaints and appeals: (1) those alleging discrimination originating
in April and May 1997; (2) those challenging his August 1997 removal from his position; and (3)
those challenging the denial of his November 2001 request for reinstatement. According to Dr.
Estacio’ s deposition testimony, this action is based on all three sets of complaints. Estacio
Deposition at 54, 61, 127-20. Accordingly, as Defendant addressed each set of claims separately,
the Court will do the same.

A. The April/May 1997 EEO Complaints

Plaintiff filed Equal Employment Opportunity (EEO) complaints on April 29, 1997 and
May 14, 1997, alleging “discrimination on the bases of race (Filipino), color (brown), physica
disability (neck, shoulders, arms, carpel tunnel, lower back, hips, legs, feet and toes), mental
disability (stress, nerves, insomnia, memory lapses, anxiety and depression) and retaliation (prior

EEO activity) when on: (1) March 4, 1997, he was sent home by Dr. Chung for no valid or



apparent reason and was not allowed to return to work; (2) March 4, 1997, hissick leave forms
were destroyed by the District Occupational Health Nurse Administrator in the Medical Unit; (3)
an unspecified date in 1997, he was not allowed to attend a medical education conferencein
Orlando, Fla.; and (4) March 31, 1997, he became aware that the position of Assistant Medical
Director was awarded to another doctor.” June 29, 1999 Final Agency Decision - Exhibit D. He
also alleged retaliation for his prior EEO appeal. On June 7, 1999, the Administrative Judge (AJ)
issued a decision without a hearing, finding no discrimination and, on June 29, 1999, the agency
issued a Final Agency Decision concurring with the AJ sdecision. Plaintiff was advised that he
had 30 days to file an appeal to the EEOC or 90 days to challenge the final agency decision by
filing in the federal district court. Appeal Decision at 2 - Exhibit E.

Dr. Estacio did not file an appeal to the EEOC until February 16, 2005. 1d. The EEOC
dismissed Plaintiff’s appea on June 24, 2005, as untimely. Appeal - Exhibit E. He was then
informed that he had 30 days to request reconsideration of the EEOC’ s decision or 90 days to
challenge that decision in federa court. Id. at 2-3. Copies of the decision, including the notice
regarding the time for filing an appeal were mailed to both Plaintiff and his attorney. Id. at 3. It
does not appear that either Plaintiff or his attorney filed an appeal. Estacio Deposition at 72-74.

B. Challenges to Plaintiff’s Auqust 1997 Removal

Dr. Estacio attempted to challenge his August 1997 removal from his position in three
ways. (1) by attempting to appeal to the MSPB; (2) through the EEO process; and (3) in federal
district court.

a MSPB Appedls

In the August 25, 1997 letter, informing Dr. Estacio that he would be removed from his



position effective August 29, 1997, he was also advised that he could appeal the decision to the
Merit Systems Protection Board (M SPB) within 30 days or could file an EEO appeal within 15
days. August 25, 1997 Letter - Exhibit G. The letter included the appropriate addresses,
regulations and attached a copy of the appeal forms. The letter also specifically stated: “If you do
not appeal to the M SPB within the above time limits, you will have no further rights to appeal
within the MSPB. If you appeal to the MSPB, you will have no further rights to appeal within
the U.S. Postal Service. If you utilize either of the two procedures, your appeal should state
whether you do or do not wish ahearing...” Id. Dr. Estacio admitsthat he timely received a
copy of thisdecision. Estacio Deposition at 80, 86.

Although Dr. Estacio testified that he directed an attorney to file an appea on his behalf,
an appeal was not filed with the MSPB until December 4, 1997, over three months after the
removal decision. March 24, 1998 MSPB Decision - Exhibit I. After the Administrative Judge
ordered Dr. Estacio to show good cause for his untimeliness, his attorney argued that the appeal
wasfiled late as aresult of “inadvertence’. His attorney explained that Dr. Estacio believed he
had retained a separate attorney to represent him beforethe MSPB. Id. at 3. The Administrative
Judge dismissed the appeal as untimely, finding that the delay was lengthy and that Dr. Estacio
did not demonstrate good cause. 1d. at 5. Dr. Estacio appealed that decision to the full Board,

which denied review on November 13, 1998. Estacio v. U.S. Postal Service, 34 Fed. Appx. 677

(Fed. Cir. April 11, 2002) - Exhibit J.
Dr. Estacio filed a second appeal in March 2000. The administrative judge noted that his
first appeal had been dismissed as untimely and ordered Dr. Estacio to present evidence asto

why the second appeal was not barred by the doctrine of collateral estoppel. Although Dr.



Estacio argued that he had not been fully represented in hisfirst appeal, the Administrative Judge
determined that collateral estoppel barred the second appeal. The AJ noted that Dr. Estacio and
his attorney were given the opportunity to submit evidence and argument on the question of
whether there was good cause for waiving the time limit in the first appeal. He therefore found
that Dr. Estacio had been fully represented. Dr. Estacio filed a petition for review and the full
Board denied review. 1d.

Dr. Estacio then appealed to the United States Court of Appeals. In that appeal, Dr.
Estacio argued that he was temporarily incompetent after his stroke in 1997 and that it was his
incompetence that prevented him from filing atimely appeal. However, the Court of Appeas
noted that his attorney in the 1997 appeal never made this argument, but instead argued that his
late filing was because of confusion regarding which attorney represented him in that action. The
Court of Appedls held that Dr. Estacio had been given afull and fair opportunity to litigate the
issue of good cause for the untimeliness, that he had been fairly represented, and that the issue
was barred by collateral estoppel. Id.

b. EEO Appedl
In February 2000, Dr. Estacio filed an EEO complaint challenging his removal on the
bases of reprisal, race, color, national origin, age and disability. In November 2000, the Postal
Serviceissued afina agency decision, dismissing the complaint for failure to timely contact an
EEO counselor within 45 days of the removal. The Postal Service determined that Dr. Estacio
“had, or should have had, a reasonable suspicion of unlawful employment discrimination at the
time of his separation from agency employment, and that hisinitial EEO contact occurred on

March 7, 2000, and was therefore untimely.” EEOC Decision July 24, 2001 - Exhibit L. Dr.



Estacio appealed that decision to the EEOC on November 16, 2000. The EEOC Office of
Federal Operations (EEOC/OFC) issued a decision dated July 24, 2001, affirming the dismissal
of hiscomplaint. 1d.

Dr. Estacio requested reconsideration. In March 2002, the EEOC/OFC denied the request
and informed Plaintiff that he had 90 days to file in the federal district court. March 12, 2002
Denia of Request for Reconsideration - Exhibit M.

C. District Court Action

In addition to these other filings, Plaintiff previoudly filed an action in federal district
court challenging his August 1997 termination. On November 30, 2000, Dr. Estacio filed a
complaint in the United States District Court for the Eastern District of Pennsylvania against the

then Postmaster General of the United States. Estacio v. Henderson, Civ Action No. 00-cv-6071.

In December 2000, Judge Kauffman ordered that the case be placed in civil suspenseto alow Dr.
Estacio to pursue his administrative remedies. In July 2004, Judge Kauffman removed the case
from civil suspense and notified Dr. Estacio that the case would be dismissed without prejudice
unless he filed awritten application with the court within 30 days. Dr. Estacio appealed that
order, but the Third Circuit dismissed the appeal for lack of jurisdiction. In November 2004,
Judge Kauffman dismissed the case without prejudice, pursuant to Local Rule 41.1.

C. EEOC Complaint Challenging Denial of Reinstatement

In 2002, after the Postal Service denied Dr. Estacio’ s request to be reinstated to his
position as medical officer, he filed an EEO complaint alleging discrimination and retaliation.
On February 14, 2005, the Postal Service issued afinal agency decision finding no discrimination

or retaliation. Exhibit V. After Dr. Estacio filed atimely appeal of that decision, on April 25,



2006, the EEOC/OFO issued a decision affirming the agency decision. Exhibit W. The EEOC
also informed Dr. Estacio that he could bring an action in district court within 90 days. Dr.
Estacio filed this action on June 16, 2006.

Il. STANDARD OF REVIEW

Federa Rule of Civil Procedure 56(c) states that summary judgment is proper “if the
pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving

party is entitled to ajudgment as a matter of law.” Fed.R.Civ.P. 56(c); see dso Celotex Corp. v.

Catrett, 477 U.S. 317, 322, 106 S. Ct. 2548, 2552 (1986); Williams v. Borough of West Chester,

891 F.2d 458, 463-464 (3d Cir. 1989). A factual disputeis“material” only if it might affect the

outcome of the case. Anderso v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct. 2505, 2510

(1986). For an issueto be “genuine’, areasonable fact finder must be able to return a verdict (or
render adecision) in favor of the non-moving party. 1d. On summary judgment, it is not the
court’ srole to weigh the disputed evidence and decide which is more probative. Brewer v.

Quaker State Oil Refining Co., 72 F.3d 326, 331 (3d Cir. 1995). Rather, the court must consider

the evidence, and all reasonable inferences which may be drawn from it, in the light most

favorable to the non-moving party. United States v. Diebold, Inc., 369 U.S. 654, 655, 82 S. Ct.

993, 994 (1962); Tigg Corp. v. Dow Corning Corp., 822 F.2d 358, 361 (3d Cir. 1987); Baker v.

Lukens Stedl Co., 793 F.2d 509, 511 (3d Cir. 1986). If aconflict arises between the evidence

presented by both sides, the court must accept as true the allegations of the non-moving party.

Anderson v. Liberty Lobby, Inc., 477 U.S. at 255.

Notably, however, Rule 56(e) sets forth the burden of the nonmoving party as follows:



When amotion for summary judgment is made and supported as provided in this
rule, an adverse party may not rest upon the mere allegations or denials of the
adverse party’s pleading, but the adverse party’ s response, by affidavits or as
otherwise provided in this rule must set forth the specific facts showing that
thereisagenuineissuefor trial. If the adverse party does not so respond,
summary judgment, if appropriate, shall be entered against the adverse party.

Fed.R.Civ.P. 56(e). See Roav. City of Bethlehem, 782 F. Supp. 1008, 1014 (E.D. Pa. 1991) (a

party resisting a motion for summary judgment must specifically identify evidence of record
which supports her claim and upon which averdict in her favor may be based.) With respect to
an issue on which the non-moving party has the burden of proof, the burden on the moving party
may be discharged by “showing” -- that is, pointing out to the district court -- that thereis an

absence of evidence to support the nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. a

325.
1. DISCUSSION

Defendant argues that summary judgment is warranted because all claims, with the
exception of those related to the Postal Service' sfailureto reinstate Plaintiff, must fail asa
matter of law because they are time barred. Defendant asserts that the claims are barred becasuse
of Plaintiff’s failure to exhaust administrative remedies or to file the action timely, and because
thereis no factual question regarding equitable tolling. Additionally, Defendant argues that
Plaintiff cannot make a prima facie claim for discrimination as to his failure to be reinstated and
that there is no triable issue as to retaliation.

A. Exhaustion of Administrative Remedies/Time Barred Claims

1. April/ May 1997 Complaints

Prior to bringing a claim under Title VI, a plaintiff must file atimely charge of the



alleged discrimination with the EEOC and exhaust administrative remedies. 42 U.S.C. 2000e-

5(f)(1); Burgh v. Borough Council of Borough of Montrose, 251 F.3d 465, 469 (3d Cir. 2001);

Ostapowicz v. Johnson Bronze Co., 541 F.2d 394, 398 (3d Cir.1976). Exhaustion of EEO

administrative remedies is also a prerequisite to bringing an action in federa court under the

Rehabilitation Act of 1973. Spence v. Straw, 54 F.3d 196, 200-201 (3d Cir. 1995). Similarly, in

cases, such asthis, where the plaintiff has opted to go through the EEO process rather than
notifying the EEO of hisintent to sue and coming straight to federal court, he must first exhaust

EEO remedies prior to bringing an age discrimination claim under the ADEA. Purtill v. Harris,

658 F.2d 134, 138 (3d Cir. 1981). The purpose of requiring exhaustion isto afford the EEOC the
opportunity to settle disputes through conference, conciliation, and persuasion, avoiding
unnecessary action in court.” Antol v. Perry, 82 F.3d 1291, 1296 (3d Cir. 1996).

Plaintiff filed timely EEO complaints on April 29, 1997 and May 14, 1997, alleging
several instances of discrimination and retaliation. On June 7, 1999, the Administrative Judge
issued a decision without a hearing, finding no discrimination and on June 29, 1999, the agency
issued a Final Agency Decision concurring with the AJ sdecision. However, athough he was
advised that he had 30 daysto file an appeal to the EEOC or 90 days to challenge the final
agency decision by filing in the federal district court, Dr. Estacio failed to do either. Appea
Decision at 2 - Exhibit E. Plaintiff did not file an appea with the EEOC until February 2005,
years after the final agency decision. The EEOC dismissed the appeal as untimely, finding that
plaintiff failed to provide any justification for extending the 30 day period. Exhibit E at 2.

In addition, after being informed of hisright to do so, Plaintiff also neglected to challenge

the EEOC decision. Hefailed to: (@) request EEOC reconsideration within 30 days, as permitted

10



by 29 C.F.R. § 1614.405(b); or (b) file with the federal district court within 90 days, as permitted
by 29 C.F.R. § 1614.407(c). Dr. Estacio did not adhere to the 90 day time limit and did not file
this action until June 2006, one year after the EEOC final decision. Hisclaims are therefore
time barred. See 42 U.S.C. § 2000e-16(c) (governing Title VII clams); seeaso 29 U.S.C. §
794a(a)(1) (“The remedies, procedures and rights set forth in section 717 of the Civil Rights Act
of 1964 (42 U.S.C. § 2000e-16), including the application of sections 706(f) and 706(k) (42
U.S.C. § 2000e-5(f) though (k)), shall be available’ to claims brought under the Rehabilitation
Act); Jonesv. Boyd, No. 97-cv-3363, 1998 WL 314668 at *4 (E.D. Pa. June 11, 1998) (applying
90 day limitations period from Title VII to ADEA claim).

The 90 day time limit for filing in federal district court isnot jurisdictional and is

therefore subject to equitable tolling. Irwinv. Dep’t of Veterans Affairs, 498 U.S. 89, 95-96, 111

S. Ct. 453, 457 (1990). Plaintiff bears the burden of proving that equitabletolling applies. As
the non-moving party on a motion for summary judgment, plaintiff “must set forth specific facts

showing that thereis agenuine issue for trial.” Anderson v. Liberty Lobby, Inc., 477 U.S. at 256.

Dr. Estacio failed to make any filings in response to this motion. However, even considering Dr.
Estacio’s allegations set forth in his deposition testimony and in his arguments to the EEOC, he
has not presented any evidence that would create atriable issue as to equitable tolling.

Equitable tolling of the 90 day period may be warranted “when the defendant has actively
misled the plaintiff; when the plaintiff ‘in some extraordinary way' was prevented from asserting
her rights; or when the plaintiff timely asserted her rights in the wrong forum.” Seitzinger v.

Reading Hosp. and Medical Center, 165 F.3d 236, 240 (3d Cir. 1999). Plaintiff’sclaim that his

failure to timely appeal was because of his attorney’ s general unresponsivenessis not sufficient

11



to survive summary judgment. Generally, an attorney's delinquency is chargeableto aclient and

isnot abasisfor equitabletolling. Id. at 237 (citing Cristin v. Wolfe, 168 Fed. Appx. 508, 511,

2006 WL 404544 &t *3 (3d Cir. 2006)).

Furthermore, the fact that Plaintiff was incapable of functioning at the level of a
practicing physician is not sufficient for tolling purposes. Even where courts have permitted
equitable tolling on the basis of a mental illness, it has been in “only extreme cases, where the
illnessin fact prevents the sufferer from managing his affairs and therefore from understanding

and acting upon hislegal rights.” Harrisv. Potter, No. 03-cv-3522, 2004 WL 1613578 at *4

(E.D. Pa. July 16, 2004) (citing Miller v. Runyon, 77 F.3d 189, 191 (7" Cir. 1996); Speiser v.

U.S. Dep't of Health and Human Services, 670 F. Supp. 380, 384 (D.D.C. 1986) (“plaintiff may

not toll time for lodging complaint with EEO Counselor because of mental disorder where she
cannot demonstrate inability to mange her affairs or comprehend her legal rights’); Decrostav.
Runyon, No. 90-cv-1269, 1993 WL 117583 (N.D.N.Y. Apr.14, 1993) (“handicap discrimination
plaintiff with ‘major depressive’ disorder may not toll time for contacting EEO Counselor where
condition did not impede ability rationally to think and function™)). Dr. Estacio hasfailed to
make any showing that he was all together incapable of managing his affairs or understanding the
proceedings. In fact, according to his own testimony, he received the decisionsin 1997, but
expected his attorney to respond and even got in touch with him to remind him. Estacio
Deposition at 87. According to Plaintiff, in 2000, he made a Freedom of Information request and
by September 2000, because his attorney was unresponsive, he was doing more himself,
responding to everything he received. 1d. at 87-90. Even according to his testimony, Plaintiff’s

mental state was not compromised to an extent which would justify equitable tolling, as he was

12



not incapable of understanding his rights or managing his affairs. See Dougherty v. Henderson,

155 F. Supp. 2d 269, 277 (E.D. Pa. 2001) (mental illness must prevent plaintiff from managing
her affairs and understanding and acting on her rights). Accordingly, Plaintiff has not presented
any evidence which would warrant equitable tolling and his claims are time barred.

2. August 1997 Removal

Plaintiff’s claims challenging his 1997 removal are aso barred. A federal employee, such
as Dr. Estacio, who suffers an adverse personnel action and also alleges discrimination in

violation of Title VII, presents a“mixed case.” Burkhart v. Potter, 166 Fed. Appx. 650, 652,

2006 WL 335883 at *1 (3d Cir. 2006). Pursuant to 29 C.F.R. § 1614.302(b), the employeeis
afforded the option of either filing a mixed case complaint with his agency's EEO office or a
mixed case appeal directly to the MSPB, “but not both.” 1d. The section further provides that
whichever complaint isfiled first “shall be considered an election to proceed in that forum.” 1d.

When challenging his 1997 removal, Dr. Estacio failed to perfect his election of the
MSPB process over that of the EEO. Both the MSPB and the Court of Appeals dismissed
Plaintiff’ s appeal s without reaching the merits of hisclaims. Plaintiff’sfirst appeal to the M SPB
was over three months late and the AJ found that Plaintiff did not demonstrate good cause. He
then filed a second appeal, which the AJ and the Court of Appeals agreed was barred by
collateral estoppel given that the issue of whether there was good cause for his untimeliness had
been fully litigated. Accordingly, Plaintiff was required to timely exhaust the EEO process
before timely filing in district court.

Pursuant to 29 C.F.R. § 1614.105(a)(1), in order to bring aclaim, Dr. Estacio was

required to contact an EEO counselor within 45 days of the act of discrimination. Instead, he

13



failed to contact a counselor until two yearslater, in March 2000. Exhibit L. The Postal Service
and the EEOC/OFC agreed that Dr. Estacio “had, or should have had, a reasonable suspicion of
unlawful employment discrimination at the time of his separation from agency employment, and
that hisinitial EEO contact occurred on March 7, 2000, and was therefore untimely.” Exhibit L.
This 45 day period for contacting an EEO counselor is subject to equitable tolling. See

Hart v. J.T. Chemical Co., 598 F.2d 829, 831 (3d Cir. 1979) (time limitations under Title VIl are

not jurisdictional and more akin to statute of limitations and subject to equitable tolling) ; Dixon
v. Dalton, 985 F.Supp. 584, 586 (E.D. Pa. 1997) (specifically dealing with 45 day requirement).
However, as set forth above, Plaintiff has again failed to set forth any evidence that tolling is
warranted or that there isatriable issue regarding tolling. Dr. Estacio received the August 1997
letter specifically stating that his removal was to be effective August 29, 1997, and that to pursue
an EEO appeal he should contact the EEO office immediately. Exhibit G; Estacio Deposition at
80, 86. Although he claimed he did not understand that he was removed from service until
February 2000, Dr. Estacio has presented absolutely nothing to demonstrate that he was actively
misled, that he has been prevented from asserting his rights, or that he timely asserted his rights
mistakenly in the wrong forum. In addition, as Defendant argues, both Dr. Estacio and his
attorney “knew enough about the August removal in 1997 and 1998 to attempt to file the
untimely appeal with the MSPB and to challenge the MSPB’ s finding of untimeliness.”
Defendant’ s Brief at 39. Aswe find no issue as to equitable tolling, Dr. Estacio’s claims
regarding his 1997 termination are barred due to his failure to timely contact an EEO counselor.
Furthermore, this claim is also time barred by Dr. Estacio’ sfailureto file in the district

court within 90 days. 29 C.F.R. § 1614.407(c). In March 2002, when denying his

14



reconsideration, the EEOC advised Dr. Estacio of hisright to fileacivil action in district court
within 90 days. Exhibit M. Dr. Estacio admitsto receiving the decision. Estacio Deposition at
107. However, hefailed to filein district court within 90 days or to attempt to pursue the claims

in his action, Estacio v. Henderson, which was pending in district court, but had been placed in

civil suspense.? In fact, he made no attempt to reactivate the case at that time or any time
thereafter, resulting in the case ultimately being dismissed in 2004. Asaresult, on this bases as
well, Dr. Estacio failed to exhaust administrative remedies and the claims are barred.

3. 2001 Failure to Reinstate

Dr. Estacio properly exhausted the administrative process as to his claims pertaining to
the denia of his 2001 request to be reinstated to his position. We therefore proceed to consider
his claims regarding the denial of his request to be reinstated on their merits.

B. Merits of Claims regarding 2001 Failure to Reinstate

1. Plaintiff has not made a Prima Facie Case under Title VIl or the ADEA

Dr. Estacio has alleged discrimination on the basis of race, age and disability under Title
VII, the ADEA, and the Rehabilitation Act. Section 2000e-2(a) of Title VII provides that an
employer may not discharge, or “fail or refuse’ to hire an individual or discriminate “with respect

to his compensation, terms, conditions, or privileges of employment” because of the individual’s

%Dr. Estacio filed the prior district court action only 14 days after appealing to the EEOC, which given the
requirement that an action may not be filed until an appeal has been pending 180 days without a decision, was
premature. Although the Third Circuit has not yet addressed the issue, Defendants argue that unlike the Title VII
filing requirements which are not jurisdictional and may be equitably tolled, that the 180 day waiting period is not
akin to a statute of limitationstime bar and isjurisdictional. Defendant’s Brief at 36-37, FN 21. Defendant asserts
that since the district court did not have jurisdiction when the action was prematurely filed, it could not later acquire
it. See Patel v. Derwinski, 778 F.Supp 1450, 1457 (N.D. 11l. 1991) (dismissing for lack of jurisdiction even after
180 days passed). Defendant argues that Plaintiff would have been unable to have asserted his rightsin the pending
case because the District Court lacked subject matter jurisdiction. However, given that Plaintiff never attempted to
reactivate the case by raising the issues, we need not address the issue.

15



race, color, religion, sex or national origin. Accordingly, Title VII prohibits all employment

based discrimination based upon race, sex, or national origin. O'Brien v. City of Philadelphia,

837 F.Supp. 692, 697 (E.D. Pa. 1993). Similarly, the ADEA prohibits employers from
discriminating against individuasin hiring, discharge, compensation, term, conditions or

privileges of employment on the basis of their age. 29 U.S.C. § 623(a)(1); Duffy v. Paper Magic

Group, Inc., 265 F.3d 163, 167 (3d Cir. 2001).

Plaintiff has failed to present any direct evidence that the Postal Service' s decision not to
reinstate him was aresult of discrimination. He testified that he never heard Mr. White or any
other Postal Service employee say anything to cause him to believe that he had been
discriminated against on the basis of race or age, but had a“general sense.” Estacio Deposition
at 157-158.

In both Title VII and ADEA cases involving indirect evidence, a court will apply the
burden-shifting analysis devel oped by the Supreme Court for usein Title VII casesin McDonnell

Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817 (1973). Anderson v. Consolidated Rail

Corp., 297 F.3d 242, 249 (3d Cir. 2002); Gaspar v. Merck & Co., Inc., 118 F. Supp. 2d 552, 555

(E.D. Pa. 2000); Sarullo v. U.S. Postal Service, 352 F.3d 789 (3d Cir. 2003) (holding that

McDonnell Douglas burden shifting analysis applies to claims under both Title VII and ADEA).

Under thefirst step of the McDonnell-Douglas analysis, a plaintiff must establish a prima facie

case. To show disparate treatment, a prima facie case is established by showing by a
preponderance of the evidence that: (1) the plaintiff belongs to the protected class; (2) the
employee was qualified for the position in question; (3) he suffered an adverse employment

action; and (4) asimilarly situated person who is not a member of the protected class was treated

16



more favorably. Williamsv. Pittsburgh Public Schools, 03cv1983, 2006 WL 515586 (W.D. Pa.

Feb. 28, 2006).
If the plaintiff is ableto show a prima facie case, the burden of production shifts to the
employer, who must offer evidence of alegitimate, non-discriminatory reason for its actions.

McDonnell Doudlas, 411 U.S. at 802; Fuentesv. Perskie, 32 F.3d 759, 763 (3d Cir. 1994). If the

employer can do this, the burden of production returns to the plaintiff, who, in order to avoid
summary judgment, must show by a preponderance of the evidence that the explanation given for
the employment decision is a pretext for discrimination. Id.

Dr. Estacio has not successfully established a prima facie case of age or racial
discrimination. Unquestionably, Dr. Estacio isamember of a protected class for the purpose of
either age or racia discrimination, as heis Asian or Filipino and is over the age of 40. Defendant
also does not dispute that he has shown an adverse employment action, i.e. the denial of his
request for reinstatement to his position as medical officer.

Crucialy, however, Dr. Estacio has failed to present any evidence that the Postal
Service sfallureto reinstate him was based upon discrimination. He was unable to identify any
doctor, younger or non-Asian, who had been removed and then was reinstated absent an appeal
and order to do so. Estacio Deposition at 148. Dr. Estacio has presented no evidence to even
suggest that the Postal Service' s decision not to reinstate him was inconsistent with its treatment
of non-Asian or younger employees. Plaintiff has not established even an inference of
discrimination as he has not demonstrated that similarly situated individuals who were not

members of the protected class were treated more favorably than he. See Bullock v. Children’s

Hosp. Of Pennsylvania, 71 F. Supp. 2d 482, 487 (E.D. Pa. 1999). Dr. Estacio therefore cannot
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establish aprima facie case of race or sex discrimination under McDonnell Douglas. 1d.

In addition, Dr. Estacio has failed to present any evidence, that at the time he sought
reinstatement, he was qualified to perform the essential functions of his position. He submitted
only the letter from his primary doctor stating that he could return to a stress free job on atrial
basis. However, at his deposition, Dr. Estacio indicated that he agreed with a July, 2000 letter
from Dr. Banas which stated that he was having problems with balance and deterioration of
memory. Estacio Deposition at 177. According to Dr. Estacio’s own testimony, he agreed with
the findings of Drs. Tepper and Berman, that his mental state made him incapable of performing
hisjob as medical officer from a standpoint of memory, concentration, attention span, and
intellectual function when he was removed from his position. He also testified that he did not
think he at some point later became capable of performing those duties from those standpoints.
Estacio Deposition at 181-182. He agreed that those conditions had remained his mental health
condition ever since, which is consistent with hisfiled Socia Security Disability Application. 1d.
at 180. Accordingly, Plaintiff cannot be considered “ qualified” for the position for which he
sought reinstatement and cannot make a prima facie case for discrimination under Title VII or

the ADEA.

2. Plaintiff cannot make a Prima Facie Case under the Rehabilitation Act;

For aprima facie case of discrimination on the basis of disability, plaintiff must
demonstrate that in November 2001, when he sought to be reinstated: (1) he was disabled within
the meaning of the Act; (2) he was “ otherwise qualified” to perform the essential functions of the
job; and (3) he suffered an adverse employment action “ solely by reason of his handicap.”

Wagner v. Fair Acres Geriatric Center, 49 F.3d 1002, 1009 (3d Cir. 1995). If Plaintiff
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establishes a prima facie showing of discrimination, the burden-shifting framework established

in_.McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817 (1973), for Title VII cases,

is applicable under the Rehabilitation Act. Wishkin v. Potter, 476 F.3d 180, 185 (3d Cir. 2007).

Dr. Estacio aso cannot satisfy the requirements of a prima facie case under the
Rehabilitation Act. Primarily, as discussed above, he was terminated for cause and has admitted
to having the mental impairments, upon which the Postal Service based its findings that he was
not performing at the level of apracticing physician. Accordingly, he failed to satisfy his burden
of demonstrating that he was “ qualified” for the position to which he sought to be reinstated. As
previously explained, Plaintiff has presented no evidence to demonstrate that the decision not to
rehire him was based upon discrimination. According to Plaintiff’s own testimony, he was
terminated for cause and was not capable of performing the essential functions of his position.
He therefore cannot be considered a“qualified” individual for purposes of making a prima facie

case under the Rehabilitation Act. See Sarullo. U.S. Postal Service, 352 F.3d 789 (3d Cir. 2003).

Assuming Dr. Estacio is asserting a claim for failure to reasonably accommodate his

disability, the claim must also fail. Under the Rehabilitation Act, a defendant need not eliminate

an essential function in order to accommodate plaintiff's disability. Skerski v. Time Warner

Cable Co., 257 F.3d 273, 286 n. 4 (3d Cir.2001); Donahue v. Consol. Rail Corp., 224 F.3d 226,

232 (3d Cir.2000). An employer isaso not required to create a new position to accommodate a

disability. Shiring v. Runyon, 90 F.3d 827, 832 (3d Cir. 1996). It isPlaintiff’s burden to

demonstrate that the accommodation requested is possible. Mengine v. Runyon, 114 F.3d 415,

418 (3d Cir. 1997). Plaintiff must “demonstrate there were vacant funded positions whose
essential duties he was capable of performing, with or without reasonable accommodation, and

that these positions were at an equivalent level or position as [his former job].” Id. (citing
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Shiring v. Runyan, 90 F.3d at 832).

According to the letter from Plaintiff’s doctor, he could only return on atrial basisto a
position of medical officer in astress free environment. November 27, 2001 Letter - Exhibit R.
Dr. Estacio’s admission that he agreed with the assessments of the doctors indicates that from the
standpoint of memory and concentration he was not functioning as a practicing physician. In
addition, according to Plaintiff’s own testimony, he was not aware of any Postal Service doctor
being reinstated to a stress free tria position. Estacio Deposition at 147-148. Plaintiff is
therefore unable to make a prima facie claim under the Rehabilitation Act asto the denial of his
request to be reinstated, alleging either disparate treatment or failure to reasonably accommodate
adisability.

3. Plaintiff’s claims Under Title VII, the ADEA and the Rehabilitation Act fail
because he cannot demonstrate that the Postal Service' s stated reasons are pretext

Finally, even if Dr. Estacio was able to demonstrate a prima facie case of discrimination
based on race, age or disability, which he clearly is not, his claims cannot survive summary
judgment. Under the burden shifting analysis which is applicable under Title VII, ADEA and
Rehabilitation Act claims, once the plaintiff has made a prima facie case, the employer then has
the burden to articul ate a legitimate, non-discriminatory reason for the employment action.

McDonnell Douglas, 411 U.S. at 802; Fuentes, 32 F.3d at 763; Wishkin v. Potter, 476 F.3d at

185. If the employer satisfies this burden, the presumption of discrimination raised by the prima
facie caseisrebutted. The plaintiff then must produce evidence from which afact finder could

reasonably either disbelieve the employer's articul ated | egitimate reason or believe that a
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discriminatory reason was more likely than not a cause of the employer's action. 1d..

Here, Plaintiff cannot demonstrate that the Postal Service's stated nondiscriminatory
reasoning for failing to reinstate him is pretext. Dr. White explained in a 2002 EEO affidavit as

follows:

Dr. Estacio’s request for reinstatement was denied [on] the basis of Handbook EL -
312, Section 514.11 . . . | do not recall specific names, however, | do recall requests
for reinstatement of employees who have been terminated. | have never reinstated
employees who have been fired, terminated or separated. On November 27, 2001,
| received aletter from Dr. Estacio’s MD indicating the employee can return to duty
asa‘tria,” however hisjob must befree from stress environment. We do not return
employees for ‘trial’ nor provide a ‘stress free environment’ for their position.
Additionally, we have eliminated all Medical Officer positions. We only utilize
contract MDs.

Exhibit S.

Plaintiff has not produced any evidence to contradict the defendant’ s assertion that
pursuant to the handbook provision, the Postal Service did not reinstate individuals who were
terminated with cause. Plaintiff also admitted that he did not know of any doctors who were ever
returned to work on atrial basisto a stress free position. Estacio Deposition at 148. Plaintiff
stated at his deposition that he believed that the Postal Service still employed Dr. Stephen Lewis
in anon-contract medical officer position in 2001. Id. at 150-151. However, this statement is
nothing more than speculation, which is not sufficient to justify the denia of summary judgment.

See Hugginsv. Teamsters Local, 312, 585 F. Supp. 148, 150-151 (E.D. Pa. 1994); Robin

Construction Co. v. United States, 345 F.2d 610, 613 (3d Cir. 1965) (“ Summary judgment is

appropriate in an employment discrimination case when a plaintiff relies on * mere inferences,
conjecture, speculation or suspicions'”). In addition, even if Mr. White's statement that al non-
contract medical officers had been eliminated was incorrect, Plaintiff has not made the requisite
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showing. See Fuentes, 32 F.3d at 765 ( “To discredit the employer's proffered reason, however,
the plaintiff cannot show that the employer's decision was wrong or mistaken since the factual
dispute at issue is whether discriminatory animus motivated the employer, not whether the

employer iswise, shrewd, prudent or competent.”); see also Keller v. Orix Credit Alliance, Inc.,

130 F.3d 1101, 1109 (3d Cir.1997) (question is not whether employer made a sound employment
decision, but whether the real reason for the decision was discrimination).

Furthermore, even assuming Plaintiff’s statement regarding Dr. Lewisis correct and that
he has discredited this additional basis for the denia of his reinstatement, plaintiff has not even
disputed Dr. White's statement that the handbook prohibited reinstating a terminated empl oyee,
that he had not (without being ordered to do so as aresult of an appeal) reinstated any employees
terminated for cause, or that no doctor had ever been returned for “tria” or in astress free
environment. Plaintiff has not presented any evidence to demonstrate that the Postal Service did
not follow the policy in the handbook as it pertained to other non-Asian, younger, or non-
disabled employees or that the section cited was pretext. In fact, Dr. Estacio testified that he
knew nothing about the provision in the handbook. Estacio Deposition at 143. While he referred
to returning employeesto “light” duty positionsin his capacity as medical officer, he also
admitted that he did not know of any doctor, or any employee at all, being returned to either a

“light”, “trial” or “stress’ free position after being removed from employment. 1d. at 143-148.

Plaintiff has failed to satisfy his burden and has presented nothing to even suggest that a
reasonabl e fact finder could reasonably either disbelieve the Postal Service' s articul ated
legitimate reason or believe that a discriminatory reason was more likely than not a cause of the

employer's action. See Fuentes, 32 F.3d at 764 (stating to defeat summary judgment when the

22



defendant answers the plaintiff's prima facie case with legitimate, non-discriminatory reasons for
its action, the plaintiff must point to some evidence, direct or circumstantial, from which afact
finder could reasonably either (1) disbelieve the employer's articul ated legitimate reasons; or (2)
believe that an invidious discriminatory reason was more likely than not a motivating or
determinative cause of the employer's action). Asaresult, even if Dr. Estacio had been able to
make a prima facie case of discrimination, his claims under Title VI, the ADEA and the

Rehabilitation Act still do not survive summary judgment.
C. Retaliation

In hisfinal claim, Dr. Estacio claimsthat the denia of his request to be reinstated was
based upon retaliation for his earlier EEOC activity. In order to establish aclaim for
discriminatory retaliation under Title VII, aplaintiff must demonstrate: (1) he engaged in
protected activity; (2) his employer took an adverse employment action against him; and (3) there
was a causal connection between the protected activity and the adverse employment action.

Momah v. Albert Einstein Medical Center, 978 F. Supp. 621, 632 (E.D. Pa. 1997) (citing

Kachmar v. SunGard Data Systems, Inc., 109 F.3d 173, 177 (3d Cir. 1997); Jail v. Avde Corp.,

873 F.2d 701, 708 (3d. Cir. 1997)). Once aplaintiff establishes a prima facie case of retaliation,
“the burden shifts to the employer to articul ate alegitimate, non-discriminatory reason for the
employment action. The burden then shifts back to the plaintiff to show by a preponderance of

the evidence that the reasons offered by the employer are unworthy of credence and a pretext for

discrimination.” Harley v. McCoach, 928 F. Supp. 533, 541 (E.D. Pa. 1996).

For purposes of this motion, defendant does not dispute the first two elements (that he
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engaged in a protected activity by filing pre- November 2001 EEO or MSPB complaints or that
there was adverse employment action when the Postal Service denied him reinstatement), but
argues that plaintiff is unable to establish a causa connection and therefore cannot make out a
prima facie case of retaliation. In addition defendant argues that even if he can, the Postal

Service had a non-discriminatory, legitimate reason for failing to reinstate plaintiff.

Plaintiff has not set forth any evidence to even suggest that the Postal Service' s decision
not to reinstate him was aresult of his prior EEO activity. The courts have held that since direct

evidence of retaliation is seldom available, temporal proximity between the protected activity and

adverse employment action may be sufficient to establish acausal link. See Woodson v. Scott
Paper Co., 109 F.3d 913 (3d Cir. 1997). “A plaintiff may satisfy her burden at the prima facie
stage by showing that the adverse employment action was close enough in time to the protected
activity to giverise to an inference of retaliation.” Harley, 928 F. Supp. at 542 (citing Jalil v.

Avde Corp. , 873 F.2d at 708; Woods v. Bentsen, 889 F. Supp. 179, 187 (E.D. Pa. 1995)).

In this case plaintiff’s EEO activity was ongoing and did not immediately precede the
denial of hisreguest to be reinstated. However, even assuming that Dr. Estacio could establish
temporal proximity because of his ongoing EEOC activity, there is absolutely no evidence to
suggest that the decision not to reinstate Plaintiff was not based upon the policy cited by Mr.

White.

Once adefendant has articulated a legitimate non-discriminatory reason for the
employment action, in order to defeat a motion for summary judgment, the plaintiff must point to

some evidence, beit direct or circumstantial from which afact finder could reasonably either (1)
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disbelieve the employer’ s articulated | egitimate reason or (2) believe that an invidious
discriminatory reason was more likely than not a motivating or determinative cause of the
employer’s action. Fuentas, 32 F.3d at 764. Evenif plaintiff can demonstrate a prima facie
claim, summary judgment should still be granted because as discussed above, the Postal Service

had a non-discriminatory basis for the decision to deny reinstatement.

Just aswasthe casein Sarullo v. U.S. Postal Service, 352 F.3d 789 (3d Cir. 2003),

plaintiff’s claim must fail because there was nothing to even suggest that the failure to reinstate

him was at al connected to his prior EEO activity. The Court in Sarullo concluded that given the

Postal Service's policy of not reinstating employees terminated for cause, no reasonabl e fact
finder could conclude that the exact same decision would not have been made if there was no

prior EEO activity. Inthat case, the Court stated as follows:

..Sarullo’s attempt to establish a prima facie case of retaliation fails because there
is nothing in the record to suggest a relationship between the decision not to rehire
and the prior EEOC activity. Asnoted above, itisundisputed that USPS hasapolicy
against rehiring an employeewho isterminated with cause and nothing here suggests
that the policy was enforced so inconsistently as to support an inference that it was
invoked here merely asapretext for retaliation. We concludethat no reasonabl e fact
finder could conclude anything other than that USPS would have made exactly the
samedecision regarding Sarullo’ srehiring if he had never filed an EEOC complaint.

Sarullo, 352 F.3d at 800-801.

Here, Defendant also claims that they did not reinstate plaintiff because according to the
handbook provision employees terminated for cause are not to be reinstated. Plaintiff has also
failed to set forth any evidence that the policy as set forth in the handbook was pretext or that it
was applied so inconsistently that it was pretext. In fact, Dr. Estacio has offered no evidence to
dispute Mr. White's claim that no employees who were terminated with cause have been

reinstated. Accordingly, summary judgment must be granted on this claim, as well.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RESTITUTO ESTACIO : CIVIL ACTION
V.
JOHN POTTER, Postmaster Generd : NO. 06-2598
ORDER

AND NOW, to wit, this 6™ day of February, 2008, upon consideration of Defendant’s
Motion for Summary Judgment, it is hereby ordered that the MOTION is GRANTED.
JUDGMENT isENTERED in favor of Defendant and against Plaintiff Restituto N. Estacio, and

Restituto N. Estacio’s Complaint is hereby DISMISSED with prejudice.

This case shall be marked CLOSED for statistical purposes.

BY THE COURT:

/s/Jacob P. Hart

JACOB P. HART
UNITED STATES MAGISTRATE JUDGE
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