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Plaintiff A D. Al berton (“Alberton”) brings this action
on behalf of hinself and others simlarly situated agai nst
Def endant Conmonweal th Land Title I nsurance Conpany
(“Comonweal th”), alleging that Commonweal th overcharged hi m and
others for title insurance when they refinanced their hones.
Currently before the Court is plaintiff’s notion for class
certification. For the reasons that follow, the Court wll grant
the notion, certifying a class of plaintiffs who purchased title
i nsurance from Commonwealth within ten years of a prior purchase
of title insurance. 1In doing so, it joins a growng |list of
courts around the country that have certified simlar classes of
i nsurance purchasers bringing simlar clains against insurance

sellers and arising frompractices nearly identical to the sales



practices challenged here.! See Chesner v. Stewart Title Guar.

Co., No. 06-0476 (N.D. Onio Jan. 23, 2008); Cohen v. Chicago

Title Ins. Co., 242 F.R D. 295 (E.D. Pa. 2007); Wods v. Stewart

Title Guar. Co., No. 06-705, 2007 W. 2872219 (D. Md. Sept. 17,

2007); Mtchell-Tracey v. United Gen. Title Ins. Co., 237 F.R D

551 (D. Md. 2006); Dubin v. Sec. Union Title Ins. Co., 832 NE. 2d

815 (Ohio Ct. App. 2005); In re Coordinated Title Ins. Cases, 784

N.Y.S 2d 919 (N. Y. Sup. 2004); Mtchell v. Chicago Title Ins.

Co., No. 02-017299, 2003 W 23786983 (Mnn. Dist. C. Dec. 22,
2003) .

BACKGROUND
A. Fact s
1. Commponweal th’ s operati ons

Def endant Conmonweal th is engaged in the business of
selling title insurance. The purchase of title insurance
frequently acconpani es a nortgage or refinancing transaction.

The insurance provides a guarantee to the owner and/or |ender
that the property being purchased or refinanced is free and cl ear

of liens and encunbrances, other than those specifically included

! Despite the nunber of other courts that have granted
simlar notions, the Court has an independent duty to conduct a
rigorous analysis of the instant notion. Mreover, although the
proposed class is nearly identical to other classes certified,
the class clains differ fromthose asserted by nmany of the other
cl asses. For exanple, in Cohen, 242 F.R D. 295, the class is
pursuing only three clains whereas this class asserts nine.
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inthe title policy. There are two types of title insurance
policies available: an owner’s policy, which is generally
purchased by the borrower-honeowner for the protection of the
borrower’s property interest, and a Il ender’s policy, which is
generally paid for by the borrower but purchased for the
protection of the lender’s security interest in the property.

Commonweal th uses two sal es nethods that are rel evant
to this case. First, in some areas, Comonweal th engages in
direct operations, negotiating directly with consuners for the
sale of title insurance. Second, Conmobnweal th maintai ns agency
contracts with title agencies. These contracts authorize the
agencies to negotiate insurance contracts, conduct cl osings and
coll ect noney on Commonweal th’s behal f. Commonwealth retains the
right to audit and review the closings, related docunents and
paynments. Unless the distinction between Comonweal th and the
title agencies is relevant, the Court refers to themcollectively
as “Commonweal th.”

The rates that Commonweal th may charge for insurance
are set out in the Title Insurance Rating Bureau of Pennsyl vania

Manual (“TI RBOP Manual "), 2 which is governed by the Pennsylvani a

2 The Manual contains rates that have been proposed by
the Title Insurance Rating Bureau of Pennsylvania (“TlIRBOP") and
have been approved for all of TIRBOP s nenbers, including
Commonweal th.  Subsequent to the events giving rise to this case,
the TI RBOP Manual was anmended. All references are to the version
of the Manual in force during the proposed class period.
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Title Act, 40 P.S. 910-1 et seq. The TIRBOP Manual provides for
a mandatory three-tiered pricing structure. The default Basic
Rat e applies when the purchaser of title insurance does not
qualify for a special rate. TIRBOP Manual 8§ 5.50, Ex. 36, App.
to Def.’”s Resp. to Pl.’s Mot. for Class Certification (doc. no.
74). The Reissue Rate applies when a property owner purchases
title insurance wwthin ten years of obtaining a policy issued on
the same property. |1d. 8 5.3. The Reissue Rate is ninety
percent (90% of the Basic Rate. |1d. 8 5.50. Finally, if the
property owner applies for title insurance within three years of
obtaining a previous policy, the Refinance Rate, which is eighty
percent (80% of the Reissue Rate, applies. [d. 8§ 5.6.

Section 5.3 set forth the Reissue Rate as foll ows.

A purchaser of a title insurance policy

shall be entitled to purchase this

coverage at the reissue rate if the rea

property to be insured is identical to or

is part of real property insured 10 years

i medi ately prior to the date the insured

transaction cl oses when evidence of the

prior policy is produced notw thstanding

t he anmount of coverage provided by the

earlier policy.
Id. 8 5.3. Section 5.6 described the Refinance Rate in
slightly different |anguage.

When a refinance or substitution loan is

made within 3 years from the date of

closing of a previously insured nortgage

or fee interest and the premses to be

insured are identical to or part of the

real property previously insured and there
has been no change in the fee sinple
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owner shi p, the Charge shall be 80%of the
rei ssue rate.

Id. 8§ 5.6.

2. Facts relating to the nanmed plaintiff

In 1996, Al berton purchased a property, obtained a
nortgage for that property and purchased title insurance froma
third party in connection with the nortgage. In 2001, he
refinanced the nortgage on the property. He purchased title
i nsurance, again froma third-party insurance conpany and
recei ved the Reissue Rate on that policy.

In 2003, Al berton again refinanced. At this tinme, he
purchased title insurance from Canel ot Abstract | ncorporated
(“Canelot”), atitle agency selling insurance on behal f of
Commonweal th. Al though Al berton's 2001 purchase of title
i nsurance made himeligible for the Refinance Rate, he received
only the Reissue Rate, paying a total of $1,155.38. |[If Alberton
had recei ved the Refinance Rate, he would have received a | arger
di scount, thereby saving $234. 08.

At the tinme of his purchase of title insurance from
Canel ot, Al berton did not produce evidence of his prior
i nsurance policy. However, Commonwealth did performa title
search on Al berton's property. That search disclosed the 1996

and 2001 nortgages and title searches.



B. Procedural History

This case was renoved fromthe Phil adel phia Court of
Common Pl eas on August 23, 2006. Discovery was conducted for
al nrost a year. On Cctober 16, 2007, the Court held a hearing on

the instant notion for class certification.

1. MOTI ON FOR CLASS CERTI FI CATI ON

A Class Definition

Al berton asks the Court to certify a class of

All persons or entities who, from July 25,
2000 until August 1, 2005, paid premuns for
t he purchase of title insurance fromdefendant
Commonweal th Title Insurance Conpany, in
connection with a refinance of a nortgage or
fee interest with respect to real property
| ocated in Pennsylvania that was insured by a
prior title insurance policy within ten years
of the refinance transaction, and were not
charged the applicable Reissue Rate or
Ref i nance Rate di scount for title insurance on

file with t he Pennsyl vani a | nsur ance
Comm ssi oner.

Pl.”s Mem in Support of Mit. for Cass Certification (Pl.’s
Mem ) (doc. no. 65-2), at 10.

B. Class dains

Plaintiff asserts nine clains on behalf of hinself and
the putative class: 1) breach of express contract; 2) breach of
inplied contract; 3) noney had and received; 4) violation of the
Pennsyl vania Unfair Trade Practices Act and Consuner Protection

Law (“UTPCPL”); 5) fraudul ent m srepresentation; 6)negligent
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m srepresentation; 7) negligent supervision; 8) accounting; and
9) unjust enrichnent. The elenents of the clains differ, but
each turns on the question of whether plaintiff was required to
request a discounted rate and produce evi dence showi ng his
entitlenment to that rate when he purchased title insurance from
Commonweal t h, or whet her Conmonweal th shoul d have automatically
offered plaintiff the discounted rate upon |earning, through the
title search, that he had refinanced in the past three or ten
years.

Plaintiff argues that an insurance purchaser was
entitled to a reduced rate “whenever the title search [which
Def endant was required by Iaw to conduct] reveal[ed] events
recorded in the chain of title that would | ead any reasonabl e
title agent to conclude that a prior title policy was issued in
connection with such event.” Pl.’s Mem in Support of C ass
Certification 7 (doc. no. 65). Specifically, plaintiff argues
that any tine defendant’s agents discovered in the title search
that an insurance purchaser had refinanced the property within
the past 3 or 10 years, defendant’s agents shoul d have known
that a prior insurance policy had been issued. Plaintiff bases
this argunent on the assertion that “institutional |enders
require title insurance in nearly all instances when they
provide a nortgage.” |1d. Defendant strenuously contests this

purported fact.



I nstead, defendant argues that the | anguage of the
Manual requires the insurance purchaser to provide evidence of
the prior insurance policy rather than relying on Commonweal th
to uncover the policy inits title search. Comonweal th clains
that, contrary to plaintiff’'s allegations, it is possible to
obtain a nortgage or refinancing without title insurance in a
variety of circunstances. Therefore, it is inpossible to
concl ude that every nenber of the proposed class who purchased
title insurance from Commonwealth within 3 or 10 years of
obtai ning a nortgage or refinancing was eligible for a reduced
prem um from Commonweal th. Insisting that a past nortgage or
refi nanci ng does not nean a previous purchase of title
i nsurance, defendant argues that it had no obligation to provide

a discounted rate when the title search reveal ed such an event.

C. Legal Standard

A party seeking class certification bears the burden
of proving that the action satisfies the four threshold
requi renents of Federal Rule of G vil Procedure 23(a) and one of

the three subdivisions of Rule 23(b). AnchemProds., Inc. v.

Wndsor, 521 U S. 591 (1997). Thus, plaintiff nmust first
satisfy Rule 23(a) by show ng
(1) the class is so nunerous that joinder of
all nmenbers is inpracticable, (2) there are

questions of |aw or fact common to the cl ass,
(3) t he cl ai s or def enses of t he
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representative parties are typical of the
clainms or defenses of the class, and (4) the
representative parties wll fairly and
adequately protect the interests of the cl ass.

Fed. R Cv. P. 23(a). |If the threshold 23(a) requirenents are
net, the class nmay be certified if one of the three requirenents
of 23(b) is satisfied. Plaintiff seeks certification under
23(b) (3), which provides that certification may be granted if

the court finds that the questions of |aw or
fact common to the nenbers of the class
predom nate over any questions affecting only
i ndi vi dual nenbers, and that a class actionis
superior to other available nmethods for the
fair and efficient adjudication of the
cont rover sy. The matters pertinent to the
findings include: (A) the interest of nenbers
of the class in individually controlling the
prosecution or defense of separate actions;
(B) the extent and nature of any litigation
concerning the controversy already comenced
by or against nenbers of the class; (C the
desirability or undesirability of
concentrating the litigation of the clains in
the particular forum (D) the difficulties
likely to be encountered in the managenent of
a class action.

In deciding a notion for class certification, the
court nust “refrain fromconducting a prelimnary inquiry into

the nerits.” Barnes v. Am Tobacco Co., 161 F.3d 127, 138-39

(3d CGr. 1998); see also Wachtel v. Guardian Life Ins. Co. of

Am , 453 F.3d 179, 183 n.5 (3d G r. 2006). Wen ordering class
certification, a district court nust define “the precise

paraneters defining the class and a conplete list of the clains,
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I ssues, or defenses to be treated on a class basis.” Wachtel,
453 F.3d at 185. To aid in the certification inquiry, “an

I ncreasi ng nunber of courts require a party requesting class
certification to present a ‘trial plan’ that describes the
issues likely to be presented at trial and tests whether they
are susceptible to class-wide proof.” 1d. at 186 (internal

quot ations omtted).

B. Application

1. Rul e 23(a) Requirenents

a. Nunerosity

Rul e 23(a)(1) requires that the class be “so numerous
that joinder of all nenbers is inpracticable.” Fed. R Cv. P
23(a). “No m ni mum nunber of plaintiffs is required to maintain
a suit as a class action, but generally if the naned plaintiff
denonstrates that the potential nunber of plaintiffs exceeds 40,

the first prong of Rule 23(a) has been net.” Stewart v.

Abraham 275 F.3d 220, 226-27 (3d Cr. 2001). Wen determ ning
nunerosity, “a court may accept commobn sense assunptions.” |In

re Linerboard Antitrust Litig., 203 F.R D. 197, 205 (E. D. Pa.

2000) .
Plaintiff estimates that the C ass includes tens or
hundr eds of thousands of individuals. A Commonwealth officia

estimated that Comonweal th issued an average of 40,000 policies
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per year in Pennsylvania during the class period. Day Dep. 171-
72, Ex. W, Pl.’s Mot. for Class Certification (doc. no. 65).

If even a snmall percentage of the policy purchasers are cl ass
nmenbers, the clains are easily too nunerous to allow for
feasi bl e j oi nder.

Def endant does not offer evidence to contradict the
size of the class, but argues that estimating the nunber of
class nmenbers is difficult because the file of each person who
purchased title insurance during the class period will need to
be reviewed to determ ne whether the person is a class nenber.
VWhile this nmay be true, this argunent addresses the feasibility
of class treatnent, not the nunber of class nenbers.
“Nunerosity does not require evidence of the exact nunber or

identification of the proposed class.” Linerboard, 203 F.R D

at 205. Rule 23's requirenment of nunerosity is satisfied.

b. Commonal ity

“[T] he commnal ity standard of Rule 23(a)(2) is not a
high bar; it does not require identical clains or facts anong
cl ass nenbers, as ‘the commonality requirenment will be satisfied
i f the naned plaintiffs share at | east one question of |aw or
fact wwth the grievances of the prospective class.’” Chiang v.

Veneman, 385 F.3d 256, 265 (3d G r. 2004) (quoting Johnston v.

HBO Film Mynt., 265 F.3d 178, 184 (3d Gir. 2001)).
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Al'l class nenbers share the factual question of the
state of the title insurance industry during the class period,
specifically whether a past nortgage necessarily neant a past
purchase of title insurance. Therefore, the commonality

requi renent of Rule 23(a) has been satisfied.

C. Typicality

“To evaluate typicality, we ask whether
the named plaintiffs’ claims are
typical, in common-sense ternms, of the
cl ass, t hus suggesti ng t hat t he
i ncentives of the plaintiffs are aligned
with those of the class. [ F] act ual
differences will not render a claim

atypical if the claim arises from the
same event or practice or course of
conduct that gives rise to the clains of
the class nenbers, and if it is based on
the sane | egal theory.”

Beck v. Maximus, Inc., 457 F.3d 291, 295-96 (3d Cir. 2006)

(internal citations omtted). “‘[E]ven relatively pronounced
factual differences will generally not preclude a finding of
typicality where there is a strong sinmlarity of |egal theories’
or where the claimarises fromthe sane practice or course of

conduct.” In re Prudential Ins. Co. Am Sales Practice Litig.

Agent Actions, 148 F.3d 283, 311 (3d Cr. 1998) (quoting Baby

Neal v. Casey, 43 F.3d 48, 58 (3d Gir. 1994)).

“When a defendant engaged in a ‘conmon schene rel ative
to all nmenbers of the class, there is a strong assunption that

the clains of the representative parties will be typical of the
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absent class nenbers.’” Cohen v. Chicago Title Ins. Co., 242

F.R D. 295, 299 (E. D. Pa. 2007) (quoting Linerboard, 203 F.R D

at 207).

Plaintiff satisfies the typicality requirenent.
Al berton’s clains arise fromthe identical practice or course of
conduct that gives rise to the clains of the class nenbers,
namel y, Comonweal th’s practice of charging a non-di scounted
rate unl ess the purchaser presented evidence of previous title
I nsurance and regardl ess of whether the title search reveal ed a

prior nortgage or refinancing. See, e.qg., id. (holding, in

simlar factual situation, that clains of each class nmenber were
“identical” to those of naned plaintiff and that typicality
requi renment was therefore satisfied).

Def endant opposes a finding of typicality, arguing
first that, because Al berton presented no evidence of previous
title insurance, he had no entitlenment to a discounted rate and
t heref ore cannot be typical of persons who were charged the
wrong rate. However, this argunent is essentially another way
of saying that plaintiff’'s legal theory is wong and that nore
evidence than the results of the title search was needed to
trigger a discounted rate. See Dubin, 832 N E 2d at 818-19
(rejecting identical challenge to class certification as nerits-
based). The Court will not delve into the nerits of the

underl ying case when addressing a notion for certification.
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Eisen v. Carlisle & Jacquelin, 417 U S. 156, 177-78 (1974).

Second, defendant argues that, because Al berton
purchased his title insurance froman agent and not from
Commonweal th directly, Al berton’s claimcannot be typical of
those putative class nenbers who purchased from anot her agent or
from Cormonweal th itself. However, whether or not Commonweal th
I's responsible for the actions of its agents is itself a
guestion raised by the clains of many class nenbers. Al berton’s
cl ai m of negligent supervision by Coomonwealth of its agents
i kewi se presents questions typical of the class because it
al | eges a Commonweal th policy of conducting inadequate
supervi sion and review of the activities of agents.

O her courts have rejected the argunent that the use
of agents by a title insurance conpany defeats certification.

See, e.qg., Mtchell-Tracey v. United Gen. Title Ins. Co., 237

F.R D. 551, 558 (D. Md. 2006) (describing argunent that |oca
agents defeat typicality as not “renotely persuasive”). 1In

Coordi nated Title I nsurance Cases, the court found the clai ns of

the naned plaintiff typical of those of the class nenbers
despite the fact that named plaintiffs purchased title insurance
through an internmediary. 784 N Y.S. 2d 919 (Table), 2004 W
690380, at *4 (N. Y. Sup. &. Jan. 8, 2004). 1In fact, the court
listed questions regarding whether the title insurance conpany

was |iable for the actions of its title agents anong the common
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questions of law and fact likely to predom nate at trial. 1d.
at *4.

A third challenge to typicality arises fromthe
di fferences between 88 5.6 and 5.3 of the Manual. Alberton’s
clainms are based on §8 5.6, which provides that, when a policy is
purchased within 3 years of the closing of a previously insured
nortgage or fee interest, “the Charge shall be” the Refinance
Rate. On the other hand, the class definition enconpasses cl ass
nmenbers who purchased i nsurance from Commonweal t h out si de the
three-year period described in 8 5.6, but wwthin ten years of a
previ ous purchase of title insurance. These class nenbers nust
| ook to 8 5.3 of the Manual, which provides that a di scounted
rate shall apply “when evidence of the prior policy is
produced.”

The difference in | anguage suggests that one could
plausibly read 8 5.3 to require the purchaser to produce
evidence of a prior policy, but read 8 5.6 as requiring a
di scounted rate when any evidence of a prior policy is found,
regardl ess of whether it was produced by the purchaser or found

el sewhere.® 1In other words, Compbnwealth may have breached §

3 Thi s argunent was advanced by a defendant in a simlar
case pending in this district. In Cohen v. Chicago Title Ins.
Co., the defendant argued that the named plaintiff was ineligible
for a discounted rate because she “failed to present evidence of
previ ous insurance, as required by section 5.3, but not by 5.6,
of the TIRBOP Manual.” 242 F.R D. 295 (E.D. Pa. 2007).
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5.6 of the Manual, but not 8 5.3.

In Broussard v. Meineke Discount Miffler Shops, Inc.,

the Fourth Grcuit reversed the certification of a class
asserting breach of contract where the class nenbers had entered
into different, although simlar, contracts with Meineke. The
Court concluded that “the differences between the [contracts]
raise the distinct possibility that there was a breach of
contract with sone class nenbers, but not with other class
menbers. I n such a case, the plaintiffs cannot amal gamate
mul tiple contract actions into one.” 155 F.3d 331, 340 (4th
Cr. 1998). After identifying several other individual issues
that would need to be resolved, the Fourth Crcuit held that the
nanmed plaintiff’s claimwas not typical of the clains of the
class nenbers. Id.

The Third Crcuit criticized the reasoni ng of

Broussard in In re Linerboard Antitrust Litigation, although

Li nerboard does not specifically address the issue of different

contracts. 305 F.3d 145, 161-62 (3d Cr. 2002). In Linerboard,

the Court held that individual issues do not automatically

defeat typicality. 1d. The plaintiffs in Linerboard were from

different states and were therefore subject to differing
statutes of |imtations, giving rise to the possibility that
sonme, but not all, class nenbers’ clains were tinme-barred. The

court held certification appropriate, notw thstanding the
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statute of |limtations issue, because commbn questions
predom nated. First, the statute of l[imtations question would
require sone individual analysis, but the plaintiffs basically
could be divided into two statute of limtations groups.
Second, the proof required to analyze the statute of limtations
i ssue would be simlar for all plaintiffs; only the applicable
|l aw woul d differ. Third, common questions abounded aside from
the statute of limtations question because all the clains arose
froma comon course of conduct by defendants.

SSimlarly in this case, the two different sections of

the Manual do not defeat typicality. As in Linerboard, the

injuries conplained of arise froma uniformpolicy of requiring
a purchaser to seek the discounted rate, rather than relying on
evi dence from other sources to apply the rate. Al though two

di fferent Manual provisions are involved, evidence regarding the
state of the industry, the intent of the drafters of the Manua
and Commonweal th’s practices regarding the inplenentation of the
Manual will be relevant to all clains, regardl ess of which
section applies. The differences between the clains created by
the two Manual provisions pale in conparison to the simlarities
bet ween the class nenbers’ clainms. However, as discussed bel ow,
the Court will certify two subcl asses based on the two different
provi sions of the Manual. Therefore, even if typicality is not

met for the class as a whol e, under the revised cl ass
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definition, the typicality requirenent will be net as to each

subcl ass. *

d. Adequacy of Representation

Cl ass representatives nust “fairly and adequately
protect the interests of the class.” Fed. R CGv. P. 23(a)(4).
“This requires a determnation of (1) whether the
representatives’ interests conflict with those of the class and
(2) whether the class attorney is capable of representing the

class.” Newton v. Merrill Lynch, Pierce, Fenner & Snith, Inc.,

259 F. 3d 154, 185 (3d Cir. 2001). The adequacy inquiry “assures
that the naned plaintiffs’ clains are not antagonistic to the
class and that the attorneys for the class representatives are
experienced and qualified to prosecute the clains on behal f of

the entire class.” Beck, 457 F.3d at 296.

i. Named plaintiff’'s interests

Al berton adequately represents the interests of class
menbers who rely on 8 5.6, but not those relying on 8 5.3. As
descri bed above, the differing | anguage of the two sections

suggests that Commonweal th may have breached 8 5.6, but not §

4 As part of the certification of subclasses, the Court
wll order the addition of a nanmed plaintiff whose clains are
typi cal of the subclass that relies on 8 5.3. For the reasons
di scussed above, Al berton’s clains are typical of the subcl ass
relying on 8§ 5.6.
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5.3. Moreover, because the “shall be” mandate of § 5.6 appears
to set a higher standard than 8 5.3, the contrast between the
two provides support for the argunent that the drafters intended
to place nore responsibility on Coormonwealth vis-a-vis 8 5.6
purchasers than 8 5.3 purchasers. |In other words, Al berton

m ght point to the | anguage of 8 5.3 to show that while sone
purchasers had to provide evidence, he, as a purchaser covered
by 8 5.6, did not. The strength of Alberton’s clai mdepends, in
part, on pointing out a weakness in the clains of class nenbers
who rely on § 5. 3.

Because Al berton’s interest conflicts with the
interests of class nenbers who rely on 8 5.3, Alberton is not an
adequat e representative of those class nenbers. However, the
precedi ng analysis of nunmerosity, commonality and typicality
requires the conclusion that, wth an appropriate
representative, the clains of 8 5.3 class nenbers satisfy Rule
23(a) and, as described below, Rule 23(b)(3). Therefore, the
Court concludes that the use of subcl asses woul d be appropriate
to recogni ze the differences between class nenbers relying on 8

5.3 and those relying on 8 5.6. See Wetzel, 508 F.2d 239, 253

(3d Gr. 1975) (holding that subclassification is required where
a class representative adequately represents one subcl ass of
menbers, but not another subclass of nenbers). Thus, the Court

will certify the proposed class in tw subcl asses, reflecting
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the two operative provisions of the Manual.

Because Al berton is currently the only class
representative, certification of the 8 5.3 subclass wll be
conditional on plaintiffs noving to add a naned plaintiff who

adequately represents this subclass. Cf. Haas v. Pittsburgh

Nat’' | Bank, 526 F.2d 1083, 1089 (3d G r. 1975) (approving

practice of allowi ng addition of named plaintiff if court
determ nes that the original naned plaintiff does not adequately

represent all class nenbers); U.S. Parole Commin v. Geraghty,

445 U. S. 388, 408 (1980) (holding burden is on the plaintiff,

not the court, to submt proposals for subclasses). But see
Cohen, 242 F.3d 295 (certifying a class representative who, |ike
Al berton, purchased title insurance from defendant within three
years of a prior purchase of title insurance. The class
representative was certified to represent the class of persons
who had purchased i nsurance fromthe defendant wthin ten years

of a prior purchase and who had not received a discounted rate).

ii. Class counse

Plaintiff’s counsel are well-qualified and experienced
in the area of class action litigation. Each has been appointed
cl ass counsel in other simlar actions against title insurance
conpani es. Defendant does not chall enge the adequacy of

plaintiff’s counsel. Def.’s Resp. in Opp. to Pl."s Mt. for
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Class Cert. (doc. no. 74), June 14, 2007, at 65 n. 8.

The Court concludes that the proposed class, with the
subcl asses descri bed above, neets Rule 23(a)’s requirenments of
nunmerosity, comonality, typicality and adequacy of

representation

2. Rul e 23(b) Requirenents

Al berton seeks certification pursuant to Rule
23(b)(3), which requires that “the court find[] that the
guestions of |aw or fact common to the nenbers of the class
predom nate over any questions affecting only individua
nmenbers, and that a class action is superior to other avail able
met hods for the fair and efficient adjudication of the
controversy.” Fed. R CGv. P. 23(b)(3). Factors to be
considered include 1) the interest of nenbers of the class in
i ndividually controlling the prosecution or defense of separate
actions; 2) the extent and nature of any litigation concerning
the controversy already commenced by or agai nst nenbers of the
class; 3) the desirability or undesirability of concentrating
the litigation of the clains in a particular forum and 4) the
difficulties likely to be encountered in the managenent of a

cl ass acti on. | d.

a. Pr edoni nance
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Whet her or not conmon questions predom nate in this

action is best addressed on a clai mby-clai mbasis.

i. Contract clains

Plaintiffs assert causes of action for breach of
express contract® (count 1), or in the alternative, breach of
implied contract® (count 11). \Whether or not the TIRBOP Manua
forms part of any contract between a purchaser and seller of
title insurance is a question conmmon to the class. Because
plaintiffs argue that the existence of a contract is shown by
the standard paperwork used in a title insurance transaction,
and not by any particular statenents nade by a title agent to an
i ndi vi dual purchaser, the existence of the clained contracts may
be determ ned on a cl ass-w de basis. Mreover, if a contract

that includes the Manual provisions is found to have been

> “[Flor a plaintiff to successfully maintain a cause of
action for breach of contract requires that the plaintiff
establish: (1) the existence of a contract, including its
essential ternms; (2) a breach of a duty inposed by the contract;
and (3) resultant damages.” Gorski v. Smith, 812 A 2d 683, 692
(Pa. Super. 2002).

6 “A contract, inplied in fact, is an actual contract
whi ch arises where the parties agree upon the obligations to be
incurred, but their intention, instead of being expressed in
words, is inferred fromtheir acts in the light of the
surroundi ng circunstances.” Rissi v. Cappella, 918 A 2d 131, 140
(Pa. Super. 2007) (citing Martin v. Little, Brown and Co., 450
A.2d 984, 987 (1981)). |If plaintiffs establish the existence of
an inplied contract, they will also need to show breach of a duty
i nposed by the contract and damages. See supra n.5.
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formed, the meaning of the TIRBOP provisions may be determ ned
for each subclass w thout investigating individual transactions.

Thus, conmmon questions predom nate in these clains.

ii. Unjust enrichnent/Mney had and received

Plaintiffs assert clains for noney had and received’
(count 111) and unjust enrichnent® (count IX). Both of these
cl ai ns depend on the neani ng of the TIRBOP Manual. |If
Commonweal th breached a duty to provide plaintiffs with a
di scounted rate, then Commonweal th has received paynent from
plaintiffs to which it was not entitled. Neither of these
causes of action requires inquiry into the individua
ci rcunstances of a transaction, but rather can be resolved on a

cl ass-w de basi s.

iii. UTPCPL

! “Aclaimfor ‘noney had and received is a conmmon | aw

action ‘by which the plaintiff could recover noney paid to the
def endant, the noney usually being recoverabl e because (1) the
nmoney had been paid by m stake or under conpul sion, or (2) the
consideration was insufficient.”” Springfield Twp. v. Mellon
PSFS Bank, 889 A 2d 1184, 1186 n.2 (Pa. 2005).

8

“Unj ust enrichnent has been described as benefits
incurred on [sic] defendant by plaintiff, appreciation of the
benefits by the defendant, and acceptance of such benefits under
circunstances in which it would be inequitable for defendant to
retain the benefits w thout paynent of value.” Pender v.
Susquehanna Twp., 933 A 2d 1085, 1094 (Pa. Cm th. 2007) (citing
Li nbach Co., LLC v. Gty of Philadel phia, 905 A 2d 567 (Pa.

Cmwi th. 2006)).
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Third, plaintiffs assert a claimunder the
Pennsyl vania Unfair Trade Practices Act and Consuner Protection
Law (“UTPCPL”), 73 Pa. Cons. Stat. 8§ 201-1 et seq (count V).
“The UTPCPL provides a private right of action for any ‘person
who purchases . . . goods or services primarily for personal,
famly, or househol d purchases and thereby suffers any
ascertai nabl e | oss of noney or property’ because the seller
engaged in ‘unfair or deceptive business practices.’” Scardi no

V. Am International Ins. Co., 2007 W. 3243743, at *7 (E. D. Pa.

Nov. 2, 2007) (quoting § 201-9(2)(a); 201-3 (2007)).

A plaintiff seeking to recover under the UTPCPL once
was required to prove all the elenents of common | aw fraud,
however, a 1996 amendnent nmade the law “less restrictive.”?®

Commonweal th v. Percudani, 825 A 2d 743, 747 (Pa. Cn th. 2003).

Plaintiffs nmust now show conduct that is “deceptive to the
ordi nary consuner,” but need not prove all the elenents of

fraud.!® |d. at 746. Thus, individualized proof of justifiable

o Section 202-2(4)(xxi) now prohibits “engaging in any

ot her fraudul ent or deceptive conduct which creates a |ikelihood
of confusion or of msunderstanding.” 73 Pa. Cons. Stat. Ann. 8§
202-2(4) (xxi) (2007). Prior to 1996, the section addressed only
“fraudul ent,” not “deceptive,” conduct. See 1996 Pa. Legis.
Serv. 1996-146 (West).

10 Pennsyl vani a courts are divided as to the inport of the
1996 anmendnent to the UTPCPL: the superior courts continue to
require plaintiffs under the UTPCPL to prove all the el enents of
common | aw fraud whereas the Commonweal th court has abandoned
that requirement. See Com ex rel. Corbett v. Mason, 903 A 2d
69, 74 (Pa. Cmw th. 2006) (recognizing split anmong Pennsyl vani a
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reliance is no | onger required to succeed on a clai munder the
UTPCPL. Instead, “[a] policy of not applying published

i nsurance rates, if proven, would satisfy the requirenent of a
deceptive practice under the UTPCPL.” Cohen, 242 F.R D. at 301.
Because plaintiffs can succeed as a class by show ng

Commonweal th’s policy rather than individual reliance, commobn

guestions predom nate on this claim

i V. M srepresentation

Plaintiffs assert clains for fraudul ent and/or
negli gent m srepresentation (counts V and VI). A fraudul ent
m srepresentation is a msrepresentation, material to the

transaction at hand, that is nade falsely with know edge of, or

courts). The Commonweal th court reasons that “(1) the statute is
to be liberally construed to effectuate the |egislative goal of
consuner protection; (2) the legislature’s addition of the words
‘or deceptive’ signals a less restrictive interpretation; and (3)
mai ntai ni ng the pre-1996 requirenment woul d render the words ‘or
deceptive conduct’ redundant and superfluous, contrary to the
rules of statutory construction.” 1d. Oher federal courts that
have considered the effect of the 1996 anendnent have agreed with
t he Commonweal th court’s conclusion. See, e.qg., Cohen, 242
F.R D. 295, Flores v. Shapiro & Kreisnman, 246 F. Supp. 2d 427,
432 (E.D. Pa. 2002) (holding that, to survive a notion to

dism ss, plaintiff seeking relief under UTPCPL need all ege only

t hat conduct was deceptive; all six elenents of common |aw fraud
are not necessary); In re Patterson, 263 B.R 82, 91-92 (Bankr.
E.D. Pa. 2001). Persuaded by the reasoning of the Comonweal t h
court and these federal courts, this Court also concludes that
the addition of “deceptive” conduct to the UTPCPL signals the

| egislature’s intent that plaintiffs proceedi ng under the UTPCPL
no |l onger be required to establish the el enents of conmon | aw

f raud.
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reckl essness as to, its falsity and with the intent of

m sl eadi ng another into relying on it. Gbbs v. Ernst, 647 A

2d 882, 889 (Pa. 1994). A plaintiff alleging fraudul ent

m srepresentati on nust also show justifiable reliance on the

m srepresentation and a resulting injury that was proxi mately
caused by the reliance. [1d. “Negligent m srepresentation
requires proof of: (1) a msrepresentation of a material fact;
(2) made under circunstances in which the m srepresenter ought
to have known its falsity; (3) with an intent to i nduce another
to act onit; and (4) which results ininjury to a party acting
in justifiable reliance on the m srepresentation.” Bilt-Rite

Contractors, Inc. v. The Architectural Studio, 866 A 2d 270, 277

(Pa. 2005).

Def endants argue that individual issues predomnate in
both of these causes of action because both m srepresentation
torts require proof of justifiable reliance. Indeed, “a show ng
that the plaintiff acted in reliance on the defendant’s
m srepresentations . . . . would normally vary from person to
person,” therefore, the question of justifiable reliance “is not
generally appropriate for resolution in a plaintiff-class

action.” Klemowyv. Tine, Inc., 352 A 2d 12, 16 n.17 (Pa. 1976);

Debbs v. Chrysler Corp., 810 A 2d 137 (Pa. Super. 2002)

(rejecting class certification where clains required show ng of

reliance). However, individualized proof of reliance is excused
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where the defendant has a fiduciary relationship with the

plaintiffs. Debbs, 810 A 2d at 157 (citing Basile v. H&R Bl ock,

Inc., 729 A 2d 574, 584 (Pa. Super. 1999), rev’'d on other
gr ounds) .

Plaintiffs argue that the relationship between
Commonweal th and the cl ass nenbers excuses the need for
i ndi vi dual i zed proof of reliance. To the extent that this
argunment rests, not on individual characteristics of a
particul ar Commonweal t h- purchaser rel ationship, but on
characteristics inherent to every relationship between a seller
and purchaser of title insurance, this claimmay proceed on a
cl ass basis. However, if it is determned 1) that proving the
special relationship will require an exam nation of each
purchaser’s relationship with Coomonwealth or 2) that no such
speci al relationship existed between Commonweal th and the
purchasers, individualized proof of reliance will be required
and the class will be de-certified as to the fraudul ent and

negl i gent m srepresentation cl ai ns.

V. Negl i gent supervi si on

In Count VII, Alberton alleges that Comopnweal th’s
negl i gent supervision of its agents led to the agents’ failure
to apply the discounted rates. This claimrests, not on a

failure of supervision peculiar to a particul ar agent or
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regardi ng one transaction, but on an all eged conpany-w de policy
of providing a degree of supervision that Al berton clains is

I nadequate. The claimasserts that Comonweal th engaged in a
common course of conduct toward its agents and, through the
agents, toward the class nenbers. This claimcan be resolved on
a class-wi de basis. See Cohen, 242 F.R D. at 299 (certifying a

negl i gent supervision claimfor class treatnent).

vi. Accounting

Sixth and finally, plaintiffs assert a claimfor an
accounting (count VIll1). Plaintiffs contend that Conmonweal th
has been unjustly enriched by its inproper charging of the class
menbers and that the class is entitled to an accounting of the
noney i nproperly gai ned by Commonweal th. Because plaintiff’'s
claimfor an accounting rests on his other clains, which the
Court has already concluded are suitable for certification, the

accounting claimw Il Iikew se proceed on a cl ass basis.

b. Superiority

A class action is superior to other avail abl e nethods
of adjudicating the dispute between Comonweal th and the cl ass.
Each plaintiff’'s danmages are too snmall to justify the tinme and
expense of individual litigation. For exanple, M. Alberton’s

alleged injury is in the amount of around $250. However,
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wi thout the litigation, defendant stands to retain an enornous,
and all egedly unwarranted, profit. A recognized benefit of
class actions is that they allow for aggrieved persons to seek
redress “[wlhere it is not economcally feasible to obtain
relief within the traditional framework of a nmultiplicity of

smal | individual suits for damages.” Deposit Guar. Nat’'l Bank

of Jackson, Mss. v. Roper, 445 U S. 326, 339 (1980); Anthem

Prods., Inc. v. Wndsor, 521 U S. 591, 617 (1997). Because the

expense of individual actions relative to the possible recovery
renders individual actions all but inpossible, a class action is
the superior nmethod. Realistically, it is the only nethod by
whi ch plaintiffs can pursue these cl ains.

Moreover, the four factors enunerated in Rule 23(b)(3)
favor certification. First, because the clains of the class
menbers are virtually identical, no class nenber has a greater
or lesser interest in controlling the action than Al berton. Cf.
Cohen, 242 F.R D. at 300 (reaching the same concl usi on regarding
a simlar naned plaintiff). Second, the parties have not
pointed to any simlar litigation against Commonwealth in
Pennsyl vani a that prevents certification of this action. Third,
this Court is an able and appropriate forum Fourth and
finally, the Court concludes that the class is nmanageabl e.

In its opposition to class certification, defendant

rai ses the sane objection that has been rejected by a nunber of
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courts face al nost identical cases. Defendant argues that a
class action is not manageable in this case because an

i ndi vi dual review of each file will be necessary to determ ne
whet her an insurance purchaser is even a class nenber and al so
to conpute individual damages awards. Wile it may be true that
each file nmust be reviewed individually, under plaintiff’s
theory, this will be a virtually automatic process that | ooks
only at whether the title search showed a prior nortgage or
refinanci ng and whet her the custoner received a discounted rate.
Cf. Cohen, 242 F.R D. at 302 (“'it strains credulity to suggest,
as defendants do, that the defendants (and their agents) I|ack
the ability to conpile information on insurance policies that

they have issued ”) (quoting Mtchell-Tracey, 237 F.R D. at

560). Moreover, “[t]he size of the class and the need for
I ndi vi dual damages cal culations is not a reason to deny cl ass

certification.” Cohen, 242 F.R D. at 300 (citing In re Cny.

Bank of N. Va., 418 F.3d 277, 305-06 (3d Cr. 2005)). Li ke

ot her courts that have rejected argunents |ike defendant’s, this
Court concludes that the class will be manageabl e.

Thus, the Court finds that common questions
predom nate and that a class action is the superior method for

t he adjudi cation of the class nenbers clains.
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V. CONCLUSI ON
For the reasons stated above, plaintiff’s notion for
class certification will be granted with the subcl assification

described in this nmenorandum An appropriate order will follow
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

: CIVIL ACTI ON
A. D. ALBERTON, : NO. 06-3755

Pl ai ntiff,

COMVONVEALTH LAND TI TLE
I NSURANCE CQO. ,

Def endant .

ORDER

AND NOW this 31st day of January 2008, it is hereby
ORDERED that, for the reasons set forth in the acconpanying
menor andum plaintiff's notion for class certification (doc. no.
65) is GRANTED in part. The class shall consist of all persons
or entities who, fromJuly 25, 2000 until August 1, 2005, paid
prem uns for the purchase of title insurance from defendant
Commonweal th Title I nsurance Conpany, in connection with a
refinance of a nortgage or fee interest with respect to rea
property |l ocated in Pennsylvania that was insured by a prior
title insurance policy within ten years of the refinance
transaction, and were not charged the applicable Reissue Rate or
Refi nance Rate discount for title insurance on file with the
Pennsyl vani a I nsurance Commi ssioner. The class shall be divided
into two sub-classes. Subclass A shall include all class
menber s whose purchase of insurance from Cormonweal th was nade
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within the three years of the prior purchase of title insurance.
Subcl ass B shall include all class nenbers whose purchase of
i nsurance from Commonweal th was made nore than three years but
within ten years of the date of the prior purchase of title
I nsur ance.

It is further ORDERED that plaintiffs are granted
| eave to anmend the conplaint to include a naned plaintiff who

adequat el y represents Subcl ass B.

AND I'T IS SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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