IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SENTRY CASUALTY COVPANY
as subrogee of
CUVBERLAND TRUCK EQUI PNENT
Plaintiff, : CIVIL ACTI ON
v. : No. 06-cv- 1664
SPRAY PRODUCTS CORPORATI ON
Def endant,

V.

CARL F. ROASER AND
CARCL ROWSER

Third Party Defendants.

VEMORANDUM AND ORDER

Joyner, J. January 22, 2008

Presently before the Court is Third Party Defendants Car
and Carol Rowser’s (the “Rowsers”) Mdtion for Summary Judgnent
(“TPD Mot.”) (Doc. No. 37), Defendant Spray Products
Corporation’s Response (“D. Resp.”) (Doc. No. 64) and the
Rowsers’ Reply (“TPD Rep.”) (Doc. No. 69). For the reasons set
forth below, the Court GRANTS the notion of Third Party

Def endants Carl F. And Carol Rowser.



BACKGROUND

This lawsuit arises out of a fire which occurred on Cctober
11, 2005 at a property in Bedford, Pennsylvania owned by Third
Party Defendants the Rowsers and | eased to Cunberl and Truck
Equi prrent Conpany (“Cunberland”). The Rowsers are insured by a
policy issued by Nationw de Insurance Conpany (“Nationw de”) and
Cunmberland is insured by Sentry Casualty Conpany (“Sentry”).

Nati onwi de and Sentry filed separate actions agai nst Spray
Products Corporation (“Spray Products”), which were subsequently
consolidated, to recover the ampbunts paid to their respective

I nsur eds.

Cunmberl and is a warehouse distributor of truck parts,
operating at several l|ocations in Pennsylvania. Spray Products
manuf actures, distributes and sells various aerosol products,

i ncluding a product called “Hot Shot”. Hot Shot is used in cold
weat her conditions to assist trucks in starting their engines.

Over the years, Spray Products supplied Cunberland with
pal l ets of Hot Shot, including a pallet delivered to Cunberl and
at the Bedford warehouse on Septenber 19, 2005. On Cctober 11,
2005, several Cunberl and enpl oyees noticed a burning snell and
attenpted to investigate the cause. After an enpl oyee opened a
garage door, an explosion occurred and fire was observed com ng
fromthe top of a pallet of Hot Shot. The enpl oyees evacuated
t he warehouse and the buil ding was subsequently destroyed.

Plaintiffs Nationw de and Sentry claim under theories of



strict products liability, negligence and breach of warranty that
Hot Shot, manufactured by Spray Products, was the proxi mate cause
of the fire. Spray Products subsequently filed a Third Party
Conpl ai nt agai nst the Rowsers alleging liability on their part

under theories of negligence and i ndemity and/or contribution.

STANDARD OF REVI EW

It is recognized that the underlying purpose of summary
judgnent is to avoid a pointless trial in cases where it is

unnecessary and woul d only cause del ay and expense. Goodnan V.

Mead Johnson & Co., 534 F.2d 566, 573 (3d Cr. 1976). Sunmary

judgnent is proper “if there is no genuine issue as to any
material fact and the noving party is entitled to judgnent as a

matter of law” Fed. R Gv. P. 56(c). An issue is genuine only

if there is sufficient evidentiary basis on which a reasonabl e
jury could find for the non-noving party, and a factual dispute
is mterial only if it mght affect the outcone of the suit under

governing |law. Kaucher v. County of Bucks, 455 F.3d 418, 423 (3d

Cir. 2006), citing Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). If the non-noving party bears the burden of
persuasion at trial, “the noving party may neet its burden on
summary judgnent by showi ng that the nonnoving party’s evidence
is insufficient to carry that burden.” [d., quoting Wetzel v.
Tucker, 139 F.3d 380, 383 n. 2 (3d Cr. 1998). In conducting our

review, we view the record in the |ight nost favorable to the



non-novi ng party and draw all reasonable inferences in that

party’'s favor. See N cini v. Mrra, 212 F. 3d 798, 806 (3d Gr

2000). However, there nust be nore than a “nere scintilla” of
evi dence in support of the non-noving party’s position to survive

the summary judgnent stage. Anderson, 477 U. S. at 252.

DI SCUSSI ON

In its Third Party Conpl ai nt Agai nst the Rowsers, Defendant
Spray Products avers that should Plaintiffs prove at trial that
they are entitled to recover damages, such damages are the sole,
direct, and proxi mate cause of negligence on the part of the
Rowsers because they: 1) failed to enpl oy reasonabl e and
necessary fire prevention nmeasures at the property; 2) failed to
enpl oy reasonabl e and necessary equi pnent at the property to
extinguish fires; 3) failed to properly naintain equi pnent
| ocated on the property, including but not limted to electrical
fans and/or other electrical equipnent affixed to or |ocated on
or within the structure |ocated on the property; 4) failed to
conply with applicable requirenents regardi ng the storage of
aerosol products; and 5) failed to adequately naintain the
property. (Conpl. at | 9).

Alternatively, Spray Products plead a claimfor indemity
and/ or contribution against the Rowsers should Spray Products be
found liable to Plaintiffs in any anount. 1d. at § 10.

Spray Products has acknow edged that its expert w tnesses



elimnated an electric fan (a fixture on the property) as a cause
of the fire. (D. Resp. at 7). As such, Spray Products no | onger
clains that it can prove that the Rowsers are |liable to Plaintiff
based upon this claim 1d. at 7-8. Accordingly, no genuine
i ssue of fact presently exists with regard to this claim

Spray Products continues to assert, however, that there is
sufficient evidence in the record to denonstrate that the Rowsers
were negligent for failing to adequately maintain the property in
t he other ways enunerated in their conplaint.

The Rowsers contend that there is no factual evidence in
the record to construe liability against them because they were
| andl ords out of possession at the tine of the October 2005 fire.
Therefore, summary judgnent should issue in their favor. Spray
Products, however, asserts that summary judgnent is inappropriate
because the record adequately shows that the Rowsers retained
control over the property, an acknow edged exception under
Pennsylvania law to the | andl ord out of possession standard on
liability. Thus, because they retained control over the
property, they were obligated to inplenment certain fire
precautions due to the flammable nature of the itens that
Cunmber | and stored.

Landl ords out of possession are generally not |iable for

harmincurred on the property by the | essee. Dinio v. Goshorn,

270 A. 2d 203, 206 (Pa. 1969). This is premsed on the theory

that | eases are treated as sales of land for the duration of the



| ease. Deeter v. Dull Corp., Inc., 617 A 2d 336, 339 (Pa. Super

1992). The rule, however, is subject to certain exceptions and a
| andl ord out of possession may incur liability (1) if he has
reserved control over a defective portion of the dem sed

prem ses, (2) if the dem sed prem ses are so dangerously
constructed that the prem ses are a nui sance per se, (3) if the

| essor has know edge of a dangerous condition existing on the
dem sed prem ses at the tinme of transferring possession and fails
to disclose the condition to the |lessee, (4) if the landlord

| eases the property for a purpose involving the adm ssion of the
public and he neglects to inspect for or repair dangerous
conditions existing on the property before possession is
transferred to the I essee, (5) if the |essor undertakes to repair
the dem sed prem ses and negligently nmakes the repairs, or (6) if
the |l essor fails to nake repairs after having been given notice
of and a reasonabl e opportunity to renedy a dangerous condition

existing on the | eased prem ses. Henze v. Texaco, Inc., 508 A

2d 1200, 1202 (Pa. Super. 1986). (citations omtted).

Control of Prem ses

The first exception applies when a |andlord retains actual
control over a defective portion of the dem sed prem ses. Henze,
508 A. 2d at 1202. Courts have applied this exception in
i nstances where a | andlord has reserved, by way of nmintenance
obligations, control over the portion of the prem ses at issue.

Snmith v. MP.W Realty Co., 225 A 2d 227, 229 (Pa. 1967).

Spray Products asserts that the Rowsers retained control of



the prem ses in several ways: 1) through a provision in the | ease
agreenent stating that the Rowsers, as |andlords, were
responsible for “major structural repairs”; 2) by Carl Rowser
visiting and observing the facility on several occasions as both
a customer and to collect rent paynents; and 3) through Carl
Rowser’s performance of repair work at the facility. (D. Resp.

at 64 at 5-6).

Spray Products alleges that these actions, when taken
t oget her, adequately denonstrate that the Rowsers retained
control of the prem ses despite their formal status as |andl ords
out of possession. Further, Spray Products clains that because
they retained such control, the Rowsers were obligated to take
certain precautions at the facility, including: 1) installing a
sprinkler or other fire prevention systemin accordance with
National Fire Protection Association (“NFPA’) code requiring
aerosol products of substantial net weight to be stored in a
particul ar manner; and 2) creating the necessary partitions,
floors and ceiling to separate Hot Shot fromother areas in the
buil ding. Spray Products clainms that because the Rowsers failed
to take these precautions, the damage to the facility and its

contents was substantially increased.

Spray Products reliance on Smth in support of its position

is msplaced as the Rowsers did not retain control, by way of



mai nt enance or repair rights, of the portion of the warehouse
inplicated by the fire. Wile the Rowsers were obligated under
the | ease to make major structural repairs, they reserved no

addi tional right under the agreenent to instruct Cunberl and
regardi ng the | ayout of the warehouse or on howto store itens
once Cunberl and began occupying the building. Further, there was
no provision in the |ease requiring the Rowsers to install any

additional itenms to accommbdate Cunberl and’ s busi ness needs.

The obligation to make nmajor structural repairs cannot be
read to suggest that the Rowsers were responsible for addressing
the manner in which itens should be stored once they were
delivered to Cunberland from outside vendors. Furthernore, the
| ease includes no additional |anguage authorizing the Rowsers
unfettered access to inspect the facility. Carl Rowser testified
that he only perforned repairs at the facility when call ed upon
by soneone at Cunberland. (D. Resp., Exh. A at 25-6). The work
that M. Rowser performed over the years was limted to
structural repairs of the roof, pipes, |oading door and |ighting
system none of which addressed the |ayout of the building. Id.

at 26, 28.

The fact that Carl Rowser visited the facility on occasion
as a custoner and to collect rent does not adequately denonstrate

that he was aware, or shoul d have been aware, of how the pallets



of Hot Shot were being stored. However, even if M. Rowser had
been aware of how the itens were stored, he was neither obligated
nor authorized by the | ease to dictate how Cunberl and mai nt ai ned
the storage area. To the extent that there should have been
partitions to separate Hot Shot and |like itens from ot her areas
in the warehouse, Cunberland was authorized under the |ease to
make those changes. The |ease permtted Cunberland to alter or
nmodify the premses to “suit its needs” and, at the tine
Cunber | and took possession of the property, it acknow edged t hat
the premses were “in fit condition for use by | essee as
intended.” Lease at 88 2.4 and 5. Furthernore, with regard to
fire, the lease explicitly states: “Lessee covenants to use every
reasonabl e precaution to protect against fire and ot her
casualty.” [Id. at 8 11.1. This provision undoubtedly speaks to
Cunmberland’ s responsibility to properly store flanmable itens

such as Hot Shot.!?

As there is insufficient evidence in the record fromwhich a
reasonable jury could infer that the Rowsers retained control as
| andl ords out of possession, summary judgnment must be granted in

their favor. An order foll ows.

!Because Spray Products has failed to provide sufficient
facts denonstrating that the Rowsers retained control of the
prem ses, the Rowsers cannot have been additionally required to
conply with NFPA or Pennsylvani a codes regul ating the proper
storage of flammabl e products such as Hot Shot. (Doc. No. at 4-
5).






I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SENTRY CASUALTY COVPANY
as subrogee of
CUVMBERLAND TRUCK EQUI PMENT

Pl ai ntiff, : ClVIL ACTI ON
V. : No. 06-cv-1664
SPRAY PRODUCTS CORPORATI ON

Def endant,

CARL F. ROASER AND
CAROL ROWSER

Third Party Defendants.
ORDER
AND NOW this 22" day of January 2008, upon consi deration
of Third Party Defendants Carl F. and Carol Rowser’s Motion for

Summary Judgnent, and all responses thereto, Third Party

Def endants’ notion i s GRANTED.

BY THE COURT:



s/J. Curtis Joyner

J. CURTIS JOYNER, J.



