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Post - Sept enber 11, 2001, United States immgration
policy has been buffeted by two i ndependent forces. One, a large
i ncrease in the nunber of persons seeking entry (legally or
illegally) into the United States. Two, the need for increased
security precautions to prevent further terrorist attacks. The
confl uence of these devel opnents has resulted in the need for the
imm gration authorities to conduct nore thorough background
checks for an increased nunber of persons. Regrettably, because
of lack of resources, or inefficiency, or a conbination of these
and other factors, a backlog has devel oped of applications for
citizenship and adjustnment of status, which the inmgration
authorities are unable to process on a tinely basis.

The backl og neans that many applicants wait nonths or

even years before any action is taken on their applications. The



backl og has spawned litigation across the country, with m xed
results, |eading one federal judge to call for a conprehensive
adm ni strative solution rather than pieceneal litigation that
sinply noves one applicant who has filed suit to the head of the

line at the expense of another who has not. See Mcanu v.

Muel l er, No. 07-445, 2008 W. 154606, at *4-5 (E.D. Pa. Jan. 11,
2008) (Baylson, J.).

The instant case addresses the vicissitudes of one
subset of recent arrivals, i.e., a class of approximtely 50, 000
non-United States citizens who Congress has decided are entitled
to receive social security benefits for a certain period of tine.
However, because of the delay in processing their applications
for citizenship or adjustnment of status by the United States
Ctizenship and Immgration Service (“USCI S"), they have been
denied, or will be denied, such benefits.

The parties to the case have now reached an am cabl e
settlenment. The proposed settlenent agreenment offers a creative
solution to a difficult admnistrative problem Rather than
putting any one person at the head of the line through the
fortuity of litigation, it supplies a process that bal ances the
Governnent’s need to conduct thorough security background checks
of the applicants with the applicants’ rights not to be confined
indefinitely to a legal I|inbo.

The settlenent provides relief to nenbers of the class



who have lost or will lose their SSI benefits because of del ays
in the processing of their applications by USCIS. Under its
ternms, applications by class nenbers will be expedited on a
rolling basis based on the date an applicant will | ose SSI
benefits and the anmount of tinme an applicant has already been
waiting. In addition to providing relief to the individual class
menbers according to a rational set of principles, the settlenent
will also allow USCIS and the other agencies involved to focus on
the inportant task of processing applications, rather than
spending tinme litigating the clains of the class nenbers on an

i ndi vi dual basis.

Foll ow ng a hearing on January 18, 2008, the Court has
determned that the class satisfies the certification
requirenents of Rule 23 and is likely to gain final approval
under Rule 23(e). Therefore, the Court will conditionally
certify the class for settlenent purposes only and will order
that notice of the proposed settlenent and the fairness hearing
be given to the class nenbers. The Court will approve the notice
proposed by the parties and the proposed nethod of distributing

that noti ce.



BACKGROUND
A Fact s*
Al t hough non-citizens are generally not eligible for

Suppl enental Security Incone (“SSI”), Congress has created a
nunber of exceptions to this rule, including exceptions for
ref ugees, asyl ees, Anmerasians, and Cuban or Haitian i mmgrants.?
Each of these groups is eligible for benefits for seven years,
starting either at the tine of entry into the country or at the
time the individual is granted protected status as a nenber of
one of the listed groups. If an individual receiving benefits is
naturalized before the expiration of his seven-year eligibility
period, the individual may continue receiving benefits on the
sane basis as any other Anerican citizen. |If the individual is
not naturalized, benefits are term nated after seven years.

In order to becone naturalized, immgrants in the

1 The facts of this case are laid out in detail in the

Court’s Menorandum of March 29, 2007. Kaplan v. Chertoff, 481 F
Supp. 2d 370 (E.D. Pa. 2007). Therefore, only a brief sumary is
provi ded here.

2 For a variety of policy reasons, Congress has nade

certain groups of non-citizens eligible for social security
benefits. 8 U S.C. 8§ 1612(a)(2)(A). For exanple, refugees and
asyl ees, admtted pursuant to 8 U.S.C. 88 1157 and 1158
respectively, are eligible for benefits. § 1612(a)(2)(A) (i),
(1i). Amerasians, defined as individuals fathered abroad by U. S.
servicenmen to wonen of Asians nationalities during Wrld War |
or the Korean War, are also eligible for benefits.

8 1612(a)(2)(v); see 8 CF.R 8 204.4 (defining “Amerasian”).
Finally, individuals granted status as Cuban or Haitian entrants
pursuant to Section 501(e) of the Refugee Education Assistance
Act of 1980 are eligible for benefits. § 1612(a)(2)(iv).
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proposed cl ass undertake a two-step process. First, one nust
gain | egal permanent residency (“LPR’). Proposed class nenbers
are either admtted with LPR status (Anerasians, for exanple, are
| egal permanent residents when admtted) or may apply for LPR
status after a certain period of tinme (for exanple, refugees may
apply for LPR status after residing in the U S. as refugees for
one year; asylees may apply one year after a final grant of

asyl um st atus).

Second, an immgrant with LPR status nust apply for
naturalization. This application cannot be made until four years
and nine nonths after the effective date for the immgrant’s LPR
status. The effect of this waiting period is different for
different classes of inmm grants because the effective date for
LPR status is calculated differently for different classes. For
exanpl e, when a refugee is granted LPR status, the effective date
is backdated to the date of entry into the United States.
Simlarly, an Amerasian is admtted to the country with LPR
status. Thus, a nenber of one of these two groups may apply for
naturalization four years and nine nonths after entry. On the
ot her hand, the effective date for asylees is backdated to no
nmore than one year before the grant of LPR status. Thus, if an
asyl ee receives LPR status three years after entering the
country, the effective date will be two years after the asylee's

entry. The asylee calculates the waiting period fromthat



effective date and may apply for naturalization six years and
nine nonths after entry into the country.

USCI S is the governnment agency charged with
adm nistering the immgration | aws, including processing and
adj udi cating applications for LPR and naturalization. As part of
the processing of an application, a background check of the
applicant is conpleted. USCI S submts nanes and fingerprints to
the FBI so that the background check can be conpleted. The
natural i zati on process cannot be conpleted w thout notification
fromthe FBI that the background check is conplete.

This case arose because of the significant and well -
known backlog in the processing of applications for LPR and
naturalization. This backlog manifests itself in delays in
processing by USCIS and in del ayed responses fromthe FBI to
requests for background checks. Inmgrants who diligently pursue
citizenship upon arrival find thensel ves unable to conplete the
process within seven years and therefore |l ose SSI benefits while
their applications are still pending.

USCI S has adopted Policy Menorandum No. 22 (“Menorandum
22"), which provides that the application of an inmgrant facing
“enmergent circunstances” nay receive expedited processing. This
policy is a departure fromUSCI S s usual practice of processing
applications in chronol ogi cal order, in other words, on a first-

cone, first-served basis. “Energent circunstances” include the



| oss or threatened | oss of SSI benefits because of the seven-year
time limt on benefit eligibility.

Plaintiffs claimthat USCIS has failed to apply
Menmor andum 22 in an evenhanded manner. Sone USCI S offices are
known to provi de expedited processing while others appear to
ignore the requirenents of Menorandum 22. Plaintiffs argue that
Menorandum 22 is applied arbitrarily in violation of the Equal
Protection Clause. They also claimthat the delays in processing
by USCI S and the FBI are unreasonable and violate the

Adm ni strative Procedure Act (“APA”)

B. Procedural History

The First Anended Conpl aint asserted four clains: a due
process claimagainst the Social Security Adm nistration (“SSA”);
an equal protection claimagainst USCIS; and cl ai ns under the APA
against USCI S and the FBI. On March 29, 2007, the Court granted
defendants’ notion to dismss as to the due process claim
| eaving only the equal protection and APA cl ai ns.

The plaintiffs’ equal protection claimis that USCI S
intentionally discrimnates anong aliens either through “USC S
officers in different offices making intentional decisions
whet her to inplenment Menorandum 22 or, alternatively, [by] USC S
intentionally allow ng sone offices to inplenent Menorandum 22

while others ignore it.” Chertoff v. Kaplan, 481 F. Supp. 2d




370, 396 (E.D. Pa. 2007). Because, at the pleading stage, USCI S
of fered no explanation for this discrimnation, the Court held
that the Conplaint sufficiently alleged “intentional, unequal,
and arbitrary application of the expedition policy” in violation
of the Equal Protection Clause. 1d. at 398.

The plaintiffs’ claimunder the APA is that both USC S
and the FBI have unreasonably del ayed the processing of their
applications for LPR status and naturalization. Because the
Court held that each agency has a “mandatory, non-discretionary
obligation” to act on applications or requests for background
checks “within a reasonabl e anount of tine,” the | engthy del ays
alleged in the Conplaint sufficiently state a cause of action

under the APA. |d. at 399, 401.

1. MOTION FOR PRELI M NARY APPROVAL OF SETTLEMENT

The notion for prelimnary approval requires the Court
to determne, first, whether the proposed class should be
conditionally certified and, second, whether the proposed
settlement appears sufficiently likely to warrant final approval
to justify giving notice to nenbers of the proposed cl ass

I n considering whether to conditionally certify the
class, the Court nust consider whether the proposed class neets
the four requirenents of Rule 23(a) and one of the three

requirenents of Rule 23(b). In re Gen. Motors Corp. Pick-Up




Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 794-95 (3d Cr

1995) (“Inre GM"); Fry v. Hayt, Hayt, & Landau, 198 F. R D

461, 467-69 (E.D. Pa. 2000).
I f conditional certification is granted, the Court wll
proceed to the question of prelimnary approval.

“[1]f the proposed settlenent appears to
be the product of serious, inforned, non-
col l usive negotiations, has no obvious
deficiencies, does not inproperly grant
preferenti al t r eat ment to cl ass
representatives or segnents of the class,
and falls within the range of possible
approval, then the [Clourt [will] direct
that . . . notice be given to the class
menbers of a formal fairness hearing.”

Schwartz v. Dallas Cowboys Football dub, Ltd., 157 F. Supp. 2d

561, 570 n.12 (E.D. Pa. 2001). At this hearing, the Court wll
consi der whether the proposed settlenent neets the requirenents
of Rule 23(e), applying the nine factors enunerated in Grsh v.
Jepson to “structure the[] final decision[] to approve [a]
settlenment[] as fair, reasonable, and adequate.” Inre GM, 55
F.3d at 785 (citing Grsh, 521 F.2d 153 (3d Gir. 1975)). “Only
when the settlenent is about to be finally approved does the
court formally certify the class, thus binding the interests of
its menbers by the settlenent.” Ild. at 777-78.

Because the Court concl udes that conditional
certification is appropriate under Rule 23(b)(2) and that the
settl ement appears likely to receive final approval under Rule

23(e), the Court will grant conditional certification and
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prelimnary approval of the settlenent. The Court

wi Il schedul e

a fairness hearing and order that notice be distributed to cl ass

menbers.

Terns of the Settl enent

1. Definition of the cl ass

The settlenent proposes to bind a class conposed of

all non-United States citizens who are
receiving or have received Supplenental
Security Incone (“SSI”) and are or w |
be subject to termnation or suspension
of SSI pur suant to 8 US.C 8§
1612(a)(2)(A), prior to a decision on
their current or future Application for
Naturalization, Form N-400, and oath
cerenony to becone a United States
citizen. The Class ceases to exist, and
all nmenbership in the Cass ends, upon
the termnation of this Stipulation
pursuant to paragraph 54.

Settlenment Agreenent § 2, Attachnent A, Joint Mot.

for Prelim

Approval , Jan. 4, 2008 (doc. no. 71) (“Stipulation” or “Stip.”).
2. Rel ease of clains
Under the Stipulation, class nenbers forever rel ease
all “Settled ainms.” Stip. § 12. “Settled clains” are defined
as

“any and all actions, in law or equity,
that were asserted or could have been
asserted by ddass Menbers or anyone
acting on behalf of or in place of a
Class Menber, based wupon the facts
all eged or that could have been all eged
in the Amended Conplaint relating to the
subj ect of this action, including but not
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limted to the Due Process, Equa
Protecti on, and APA clains.”

Id. ¥ 10. Individual actions against USCIS under 8 U S.C. 8§
1447(b)® and individual actions agai nst SSA under 42 U S.C. §
405(g)* are excepted fromthe clains released in the Agreenent.
1d.

Wiile the Stipulation provides for a broad rel ease from
which only two types of clains are exenpt, the release is limted
intinme. Like the rest of the Stipulation, it expires two years
and el even nonths after the Stipulation’s effective date.

Thus, a class nmenber with an application pending with USCI S on
the termnation date ceases to be a class nenber as of the

term nation date. That person is no |longer barred from bringing
aclaimif the processing of his or her application continues to

be del ayed.®

3 Section 1447(b) allows an applicant for citizenship to
chal l enge delay at a specific point in the application process.
When processing an application for citizenship, USCIS is required
to conduct an exam nation, simlar to a judicial hearing, of the
application. 8 US.C § 1446. |If USCIS fails to act on the
application within 120 days of the exam nation, Section 1447(b)
authorizes the applicant to bring suit in the district court for
the district in which the applicant resides.

4 Section 405(g) provides for judicial review of final
deci sions by the Comm ssioner of Social Security.

5 Par agraph 54 of the Stipulation provides that al
obl i gations under the Stipulation cease on the Term nati on Dat e;
par agraph 2 provides that class nenbership ceases on that date as
well. However, at the prelimnary approval hearing, counsel for
t he Governnent explained to the Court that, under the USCI S
system an application marked for expedited treatnent wl|
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3. Benefits to O ass Menbers

I n exchange for the release of clains, USCIS agrees to
institute procedures for the expedited processing of all class
menbers’ applications for LPR and naturalization during the
exi stence of the Stipulation.® Stip. T 15. Any class nenber who
has applied for LPR or naturalization may request expedited
processing. Id. T 16. The Agreenent provides multiple nmethods
for submtting the request.” 1d. T 17. |If the application has
been pending for six nonths or longer, USCIS will grant expedited
processing. 1d. § 16. If the application has been pending for

| ess than six nonths, USCIS w || consider the request when the

continue to receive expedited treatnment until its processing is
conplete. Prelimnary Approval H’'g Tr. 5:4-11, Jan. 18, 2008
(“1/18/08 Hg. Tr.”). In other words, as of the Term nation
Dat e, any applications that have already qualified for expedited
processing will receive expedited processing even after the
Stipulation expires. 1d. On the other hand, the Governnment wl|
have no obligation to grant any requests for expedited treatnent
that are nade after the Term nation Date. |d. 4:14-17

6 Expedi ted processing nmeans that USCIS will “(i) provide
and/or request priority action on any pending or future security
checks for the current application; (ii) provide priority action
on any internal processing at USCIS; and (iii) provide the C ass
Menber with priority for the earliest avail abl e appoi ntnent for
applications requiring an appointnment. Additionally, USCI S w ||
adm ni ster or schedule the GCath of Allegiance for the C ass
Menber at the next available opportunity.” Stip. § 7.

! The Stipulation provides that class nenbers may request
expedi ted processing by 1) calling the USCI S 1-800 nunber; 2)
appearing in person at the local USCIS District Ofice; 3)
including a witten request with the application at the tine of
filing; or 4) sending a witten request to the office at which
the application was filed. Stip. | 17.
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six-nonth mark is reached. |1d. The applicant need not renew the
request at the six-nonth mark; instead, USCIS wll act
automatically. 1d. As part of expedited processing, USCIS w ||
notify the FBI of the need for priority processing of the FB

name check. [d. T 19. However, the FBI is not required to
accept nore than 100 requests for priority processing fromUSCI S
per week. 1d.

Cl ass nenbers who are granted expedited processing but
continue to experience delays may contact class counsel and take
advant age of the dispute resolution nechani sm provided for by the
Stipulation. [d. 1 42-46.

The Agreenent contains special provisions applicable to
a) class nenbers whose benefits have al ready been term nated or
whose benefits will be termnated within six nonths and b) cl ass

menbers whose seven-year eligibility wwll expire within one year

a. Menbers who have | ost benefits or will |ose
benefits within six nonths

Wthin 60 days of the Effective Date of the Agreenent,
the SSAwll conpile a mailing list of all class nmenbers whose
SSI benefits have been term nated or suspended pursuant to 8
US C 8§ 1612(a)(2)(A) and all class nenbers whose benefits may
be term nated or suspended prior to the June follow ng the
Ef fective Date (collectively, “Term nated Menbers”). Stip. T 20.

Aletter will be sent to these Term nated Menbers within 75 days

-13-



of the Effective Date. 1d. § 21. The letter will encourage the
class nenbers to file applications for LPR or naturalization if
t hey have not yet done so, will notify themof the availability
of a fee waiver application and of the availability of expedited
processing, and will provide contact information for class
counsel . 1d.

Six nmonths after this letter is sent, SSA w || provide
USCIS with a list of all Term nated Menbers whose benefits have
not yet been restored. 1d. § 23. Wthin three nonths of
receiving the list, USCIS will conpare the data from SSA with its
own dat abase of pending applications and will expedite the

processing of all Term nated Menbers’ applications pending on the

date of the data conparison. 1d.
b. Menmbers who will | ose benefits within one
year

The Agreenent provides that the procedure described
above will be repeated in May or June of 2008 in order to
identify and expedite the applications of any class nmenbers who
will face term nation or suspension of benefits in the twelve-

nmonth period starting on July 1, 2008. [d. 9T 24-26.

-14-



4, Noti fication provisions?

The Agreenent provides that notification of the
availability of expedited processing will be provided to cl ass
menbers in the formof press rel eases, announcenents on SSA and
USCI S websites, distribution of information through USCI S s
Community Rel ations Program display of notices in USCIS public
areas, and inclusion of the information in comuni cations from
the SSA to class nenbers. See Stip. Y 27-28.

The Agreenent al so provides that USCIS will instruct
its own staff nenbers of their responsibilities under the

Agreenment. [d. 1Y 29-30.

5. Ef fective and term nati on dates

The Stipulation becones effective on the date when al
of the follow ng have occurred: a) entry of the Prelimnary
Approval Order; b) approval by the Court of the Stipul ation,
following notice to the class and a fairness hearing; and c)
entry of final judgnment. 1d. T 50.

The obligations of the stipulation termnate two years

and el even nonths after the effective date. [1d. | 54.

8 These provisions do not dictate how class nmenbers w |

be notified of the proposed settlenent; rather, they apply only
if the settlenent receives final approval.
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6. Attorneys’' fees

Def endants shall pay class counsel $275,000 in
attorneys’ fees. This anmount is in settlenent of all clains for
attorneys’ fees and costs. Defendants shall bear any costs
incurred in connection with notifying the class of the terns and

conditions of the Stipulation. [d. f 56.

B. Conditional Class Certification

A class may be certified under Federal Rule of Cvil
Procedure 23 only if all four requirenments of Rule 23(a) are net
and if the class satisfies one of the three criteria of Rule
23(b). This requirenent applies equally regardl ess of whether
the class is being certified for settlenent or litigation

purposes. Inre GM, 55 F. 3d at 794-95. Moreover, when

review ng a proposed settlenent of a class action, a court nust
determ ne whet her the proposed class satisfies Rule 23(a) and (b)
i ndependently of the evaluation of the settlenent’s fairness that

the court will conduct under Rule 23(e). Inre Cnty. Bank of N.

Va., 418 F.3d 277, 299 (3d G r. 2005).

I n eval uati ng whet her a proposed settl enent class
shoul d be certified, “the court may take the terns of the
proposed settlenment into consideration. The central inquiry,

however, is the adequacy of representation.” Cmy. Bank, 418

F.3d at 300 (citing In re Prudential Ins. Co. Am Sales Practice
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Litig. Agent Actions, 148 F.3d 283, 308 (3d Cr. 1998)). The

gquestion is “whether a proposed class has sufficient unity so
t hat absent nmenbers can be fairly bound by decisions of class

representatives.” 1d. (citing Ancthem Prods., Inc. v. Wndsor,

521 U.S. 591, 621 (1997)).

Defendants initially opposed class certification;
however, the opposition becane noot because the notion for
certification was denied without prejudice when the parties
entered settl enent negotiations. Regardless, the Court has an
i ndependent duty to determ ne whether certification is

appropriate under Rule 23. Cnty. Bank, 418 F.3d at 299.

Argunents raised by the defendants will be considered as part of

this determ nation

1. Rul e 23(a)

Rul e 23(a) provides that a class may be certified only
if the following four requirenents are net: 1) “the class is so
numerous that joinder of all parties is inpracticable”; 2) “there
are questions of law or fact common to the class”; 3) “the clains
or defenses of the representative parties are typical of the
clainms or defenses of the class”; and 4) “the representative
parties will fairly and adequately protect the interests of the

class.” Fed. R Gv. P. 23(a).
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a. Nunerosity

It is indisputable that the proposed class neets the
requi rement of nunerosity.® The class contains over 5,500
immgrants who |l ost their SSI benefits between 1998 and Decenber
2005. It also contains approximately 46,780 inmm grants who, in
the estimation of the Social Security Admnistration, are likely
to lose their SSI due to delays in the naturalization process.
Thus, the class totals over 50,000 people, easily a class “so
nunmerous that joinder of all parties is inpracticable.” Fed. R

Cv. P. 23(a); see Cnty. Bank, 418 F.3d at 303 (recogni zing that

cl ass of 44,000 easily satisfies nunerosity requirenent).

b. Commonal ity

“[T] he commpnal ity standard of Rule 23(a)(2) is not a
high bar; it does not require identical clains or facts anong
class nenbers, as ‘the commonality requirenment will be satisfied
if the naned plaintiffs share at | east one question of |aw or
fact wwth the grievances of the prospective class.”” Chiang v.

Veneman, 385 F.3d 256, 265 (3d G r. 2004) (quoting Johnston v.

HBO Film Mynt., 265 F.3d 178, 184 (3d Gir. 2001)). *“[F]actual

di fferences anong the clainms of the putative class nenbers do not

defeat certification.” Prudential, 148 F. 3d at 310.

° I n defendants’ initial opposition to class

certification, defendants did not challenge the nunerosity of the
cl ass.
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The commonal ity requirenent is satisfied in this case
because the naned plaintiffs share at | east one question of |aw
in common wth the other class nenbers. The question raised by
each class nenber is whether USCI S s unequal application of
Menmor andum 22, which results in varying processing tinmes across
the nation, violates the Equal Protection C ause.

The naned plaintiffs also share questions with the
cl ass nenbers regarding the clai munder the APA. For exanple,

t he question of whether the FBI has a nmandatory, non-

di scretionary duty to conduct background checks on naturalization
and LPR applicants is a question of |aw common to all class
menbers. The requirenent inposed by the APA that USCI S and the
FBI conplete their mandatory duties in “reasonabl e” periods of
tinme is relevant to each class nenber’s claim The cl ai ns appear
to vary in strength-a class nenber who waited | onger for
processi ng has a stronger argunent that the wait was

unr easonabl e. However, commonality does not require identical
facts anong class nenbers; the commonality requirenent is
satisfied by the common questions of |aw and of fact presented in

this case.

C. Typicality
“The typicality requirenent is designed to align the

interests of the class and the class representatives so that the
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latter will work to benefit the entire class through the pursuit

of their own goals.” Prudential, 148 F.3d at 311. Like the

comonal ity requirenent, typicality does not mandate that naned
plaintiffs and cl ass nenbers have identical clains. |d.

““TEl]ven relatively pronounced factual differences will generally
not preclude a finding of typicality where there is a strong
simlarity of |legal theories’ or where the claimarises fromthe

sanme practice or course of conduct.” |d. (quoting Baby Neal v.

Casey, 43 F.3d 48, 58 (3d Cir. 1994)); Eisenberg v. Gagnon, 766

F.2d 770, 786 (3d Cir. 1985) (describing typicality as “an
i nquiry whether the named plaintiff's individual circunstances
are markedly different” fromthose of the class nenbers).

Clainms of the naned plaintiffs are typical of those of
the class nenbers. Plaintiffs allege an equal protection
violation stenmng from*®“an intentional decision to expedite
applicants in sonme offices, but not other applicants in other
of fi ces, under Menorandum 22.” Kaplan, 481 F. Supp. 2d at 396.
Al t hough this decision affects class nenbers to differing
degrees, all the clains involve a single practice of

intentionally allow ng sone offices to inplenent Menorandum 22

while others ignore it. Cf. Baby Neal v. Casey, 43 F.3d 48, 56
(3d Cir. 1994) (Becker, J.) (“Challenges to a progranis
conpliance wth the mandates of its enabling | egislation, even

where plaintiff-beneficiaries are differently inpacted by the
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vi ol ations, have satisfied the commonality requirenent.”).

In their initial opposition to class certification,
def endants argued that the named plaintiffs’ clains are not
typical of the class’'s clains for three reasons: first, sone
named plaintiffs did not apply for naturalization until after
their SSI benefits had already expired; second, sone naned
plaintiffs, those who are asylees, are barred frombringing a
cl ai magai nst USCI S for unreasonable delay by the settlenent in

Ngwanyia v. Ashcroft, 376 F. Supp. 2d 923 (D. Mnn. 2005).

Finally, defendants state that one naned plaintiff, Tasim

Mandi ja, was “arguably the recipient of a processing error
regardi ng the subm ssion of fingerprints - an error which is not
anmenable to class treatnent.” Defs.’” Qpp. Cass Cert. 17 (doc
no. 37), March 19, 2007.

These argunents do not defeat typicality. First, the
equal protection claimof naned plaintiffs and class nenbers does
not depend on whether an application for naturalization was nmade
before or after SSI benefits were term nated. Menorandum 22
makes expedited processing available to “[n]aturalization
appl i cants who have |l ost or who are facing | oss of federal neans-
tested benefits due to welfare reformlegislation.” Ex. B, First
Am Cmpl. (doc. no. 11). USC S does not differentiate between
applicants who | ost benefits before applying and those who | ost

benefits after applying. Al applicants who lost or will |ose
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benefits are equally entitled to expedited processing. The equal
protection claimis identical regardl ess of when the benefit |oss
occurred.

Second, the Court has already held that the clains of
the asylee-plaintiffs are not precluded by the settlenent in

Ngwanyi a. Kaplan, 481 F. Supp. 2d at 402-04. Thus, the asyl ee-

plaintiffs stand on no different footing than other plaintiffs
who were not part of the class in Ngwanyi a.

Third, and finally, defendants’ argument that M.
Mandija' s claimis not typical of the clains of class nenbers
appears incorrect. The First Armended Conplaint alleges that M.
Mandi ja applied for LPR status in February 2000. Defendants did
not act upon the application until February 2006, when they
denied the application claimng not to have M. Mandija’s
fingerprints. In August 2006, defendants recogni zed that the
deni al may have been erroneous, reopened the application and took
a new set of fingerprints. According to the conplaint, M.
Mandija s application is still pending. Defendants argue that a
claimarising fromUSCIS s error is not anenable to cl ass
treatment. This may be true, but the class clains address del ay
in processing applications, not errors in processing those
applications. Even if USCIS was correct to deny M. Mandija’'s
application in February 2006, surely the 6-year del ay between

February 2000 and February 2006 constitutes the type of delay (or
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| ack of expedited processing) that is the focus of the class

clains in this case.

d. Adequacy of representation

Cl ass representatives nust “fairly and adequately
protect the interests of the class.” Fed. R Cv. P. 23(a)(4).
“This requires a determnation of (1) whether the
representatives’ interests conflict with those of the class and
(2) whether the class attorney is capable of representing the

class.” Newton v. Merrill Lynch, Pierce, Fenner & Snmith, Inc.,

259 F.3d 154, 185 (3d Cir. 2001). The effort to “uncover
conflicts of interest between naned parties and the cl ass they
seek to represent,” Prudential, 148 F.3d at 312, takes on
particul ar inportance in the context of settlenent-only
certification where “collusion, inadequate prosecution, and

attorney inexperience are the paranount concerns,” Cnty. Bank,

418 F.3d at 299. Indeed, “the key” to Anthemi s teaching on
settlenment-only classes “appears to be the careful inquiry into

adequacy of representation.” Prudential, 148 F.3d at 308.

i Ali gnment of plaintiffs' interests

“[E]valuating the settlenent can yield
sonme i nformation rel evant to t he adequacy
of representation determ nation under
23(a)(4). The settlenent evaluation
involves tw types of evidence: a
substantive inquiry into the ternms of the
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settlenent relative to the |ikely rewards

of litigation and a procedural inquiry

into the negotiation process.”
Inre GM, 55 F.3d at 796. “The focus on the negotiation
process results fromthe realization that a judge cannot really
make a substantive judgnment on the issues in the case w thout

conducting sonme sort of trial on the nerits, exactly what the

settlenent is intended to avoid.” [d. (citing Malchnman v. Davis,

706 F.2d 426, 433 (2d Cir. 1983)). *“Instead, the court

det erm nes whet her negotiations were conducted at arns' |ength by
experienced counsel after adequate discovery, in which case there
is a presunption that the results of the process adequately
vindicate the interests of the absentees.” |I|d.

Here, it does not appear that the interests of the
named plaintiffs conflict wwth those of the absent class nenbers.
As described above, all plaintiffs have suffered, or are at risk
from the sanme course of conduct by defendants: a practice of
unevenly enforcing Menorandum 22 and of unreasonably del ayi ng
action on applications for naturalization. Al though different
plaintiffs may have suffered different degrees of injury
depending on the length of delay in a particular case, these
differences are immterial since plaintiffs seek declaratory and
injunctive relief rather than noney damages. Al plaintiffs wll
benefit equally fromthe proposed settlenent, which entitles any

applicant in danger of losing benefits to expedited treatnent.

- 24-



Mor eover, the substance of the settlenment suggests that
the nanmed plaintiffs have adequately represented the interests of
the absent class nenbers. The Agreenent creates a process which
will be available to all class nenbers. To the extent that the
Agreenment treats different class nenbers differently, it
prioritizes the processing of applications in order of when
benefits will be lost. This prioritization appears fair and
reasonable. Al the applications of the class nenbers cannot be
processed simultaneously. The prioritization proposed in the
Agreenment will help those who have already | ost benefits, while
enabling those in danger of doing so to avoid the | oss by seeking
expedi ted processing as the | oss approaches.

In conparison to the risk and expense of litigation,

t he Agreenent appears a reasonable choice to protect the
interests of all class nenbers. Even if plaintiffs |itigated the
case and won, the outcone would |ikely be that USCI S woul d
expedite their applications. Because sone ordering of the

expedi ted applications woul d be necessary even follow ng a
victory for plaintiffs, it seens likely that the settlenent
approximates a likely result if plaintiffs succeed in litigating
the case to conpletion

In addition to being substantively fair, the settl enent
appears to be the product of armnis-length negotiations between

counsel. The case was litigated for alnost a year before
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settl enment was reached. Sone di scovery was conducted. The
notion for approval of the settlenment states that there are no

side agreenents in connection with the settl enent.

ii. Qualifications of counsel

Plaintiffs are represented by Community Legal Services;
Bal | ard, Spahr, Andrews & Ingersoll, LLP; H AS and Counci
M gration Service of Phil adel phia; and the Sargent Shriver
Nati onal Center on Poverty Law. C ass counsel appear well -
qualified and sufficiently experienced to represent the naned
plaintiffs and the class nenbers. Defendants did not chall enge
the qualifications of counsel in their initial opposition to

certification.

2. Rul e 23(b) (2)

Rule 23(b)(2) allows certification of the class if “the
party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby naking appropriate
final injunctive relief or corresponding declaratory relief with
respect to the class as a whole.” Fed. R Gv. P. 23(b)(2).
“[T]his requirenent is alnost automatically satisfied in actions
primarily seeking injunctive relief.” Baby Neal, 43 F. 3d at 58.

Plaintiffs here seek a declaration that the defendants’

failure to act on plaintiffs’ applications for LPR and
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naturalization in a tinely fashion constitutes unreasonabl e del ay
in violation of the APA. They al so seek an injunction requiring
USCI S and the FBI to pronptly process all applications, including
expediting applications fromapplicants who have | ost SSI
benefits or are threatened with such a | oss.

Because of the relief sought, this action *al nost
automatically” satisfies the requirenent of Rule 23(b)(2).
Moreover, the requirenent is satisfied because defendants’
conduct toward all plaintiffs is governed by the sane | egal
regi me and defendants’ failure to act is based on grounds
applicable to the whol e class: uneven enforcenent of Menorandum
22 and failure to act pronptly on applications. Sonme nenbers of
the class may not have been injured by defendants’ equal
protection violation (for exanple, if the class nenber applied in
an office that enforces Menorandum 22); however, “the | anguage of
(b)(2) does not even require that the defendant’s conduct be
directed or damaging to every nenber of the class.” Baby Neal,
43 F.3d at 58.

Because the proposed settlenent class satisfies Rule
23(b)(2) and all four requirenents of Rule 23(a), the Court wll

grant conditional certification.

C. Prelimnary Approval of the Proposed Settl enent

“[1]f the proposed settlenent appears to
be the product of serious, inforned, non-
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col l usive negotiations, has no obvious
deficiencies, does not inproperly grant
preferenti al t r eat ment to cl ass
representatives or segnents of the cl ass,
and falls within the range of possible
approval, then the [Clourt [will] direct
that . . . notice be given to the class
menbers of a formal fairness hearing.”

Schwartz, 157 F. Supp. 2d at 570 n.12. The “range of possible

approval” is set by Grsh v. Jepson, which enunerates nine

factors to be considered by courts assessing the fairness of a
settlement under Rule 23(e). These factors are: 1) the
conpl exity, expense and likely duration of the litigation; 2) the
reaction of the class to the settlenment; 3) the stage of the
proceedi ngs and the anmount of discovery conpleted; 4) the risks
of establishing liability; 5) the risks of establishing danages;
6) the risks of maintaining the class action through the trial;
7) the ability of the defendants to withstand a greater judgnent;
8) the range of reasonabl eness of the settlenment fund in |ight of
t he best possible recovery; and 9) the range of reasonabl eness of
the settlenent fund to a possible recovery in light of all the
attendant risks of litigation. 521 F.2d 153, 157 (3d Cr. 1975).
Prelim nary approval of the proposed settlenment will be
granted. As noted above, the settlenent agreenent appears to be
t he product of arnis-length negotiations by experienced counsel.
The agreenent has no obvious deficiencies. Because it provides
injunctive relief in the formof a process that is available to

all class nenbers, the settlenment does not provide preferenti al
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treatnment to naned plaintiffs or a subclass of plaintiffs;
rather, it provides equal benefits to all class nenbers.

Finally, a nunmber of the Grsh factors suggest that the
settlement wll receive final approval. First, the case has
already been litigated for over a year; there has been
significant notion practice and sone di scovery has been
conducted. Second, as described above, there are risks inherent
in proceeding to trial and, even if plaintiffs succeed at trial,
they would likely be entitled only to injunctive relief that
woul d have simlar results to the proposed settlenent. Third,
the injuries suffered by plaintiffs result fromdelays in the
processing of their applications. Thus, it is in the interests
of the plaintiffs to settle the case in order to prevent the
further delay and injury that would result fromcontinuing with
t he case.

Because the settlenent appears likely to secure fina
approval under Rule 23(e), the Court wll schedule a fairness

heari ng and order that notice be given to the class nenbers.

[11. MOTI ON FOR APPROVAL OF NOTI CE TO CLASS MEMBERS

Rul e 23(e) provides that “[t]he court nust direct
notice in a reasonable manner to all class nenbers who woul d be
bound by the proposal.” Fed. R Cv. P. 23(e). “The court

shoul d consi der both ‘the nbde of dissem nation and its content
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to assess whether notice was sufficient.’” Bradburn Parent

Teacher Store, Inc. v. 3M 513 F. Supp. 2d 322, 328 (E.D. Pa.

2007) (quoting In re Diet Drugs (Phenterm ne, Fenfl uran ne,

Dexfenfluram ne) Prods., 226 F.R D. 498, 517-18 (E.D. Pa. 2005)).

A. Content of the Notice

““Rule 23(e) notice is designed to summari ze the
litigation and the settlenent and to apprise class nenbers of the
right and opportunity to inspect the conplete settl enent
docunents, papers, and pleadings filed in the litigation.”” |In

re Bristol-Mers Squibb Sec. Litig., No. 06-2964, 2007 W

2153284, at *2 (3d Gr. 2007) (unreported) (quoting Prudential,

148 F. 3d at 327)). “Although the ‘notice need not be unduly
specific, . . . the notice docunent nust describe, in detail, the
nature of the proposed settlenent, the circunstances justifying
it, and the consequences of accepting and opting out of it.’

Bradburn, 513 F. Supp. 2d at 328 (quoting D et Drugs, 226 F.R D

at 518).

In Prudential, the Court approved a settlenent notice

t hat cont ai ned

“a description of the Ilitigation, the
settlement class, and the terns of the
proposed settlenment, including the relief
avai |l abl e. It set out the information
regardi ng the fairness hearing, including
the date of the hearing, the opportunity
for class nenbers to appear at the
hearing, and the procedure for filing
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objections with the court. The notice
al so expl ai ned t he consequences for cl ass
menbers who remain in the class and
provided the full text of the release.
Finally, the notice provided class
menbers with the toll-free 800 nunber
established by Prudential to address
cl ass nmenber concerns.”

148 F.3d at 327.
The proposed notice in this case is very simlar to the
notice in Prudential and other notices that have been approved in

this district. See, e.qg., Bradburn, 513 F. Supp. at 329

(approving settlenment notice that sumrari zed “t he consequences of
cl ass nmenbershi p” and directed class nmenbers to a website for
further information). It describes the litigation, defines the

cl ass and explains the settlenment, describing available relief in
detail. The notice explains the fairness hearing and descri bes
how cl ass nmenbers can file objections. It provides contact
information so that class nmenbers can wite to class counsel wth
questions. ! Although the notice does not provide the full text

of the release, it notifies class nenbers that they rel ease al
“settled clainms” against the defendants. It further directs them

to a website where they can read the Settl enent Agreenent,

10 Al t hough the proposed notice originally submitted to
the Court contained an 800- nunmber, counsel agreed at the January
18, 2008 hearing that the 800-nunber would be renoved fromthe
notice. 1/18/08 H'g. Tr. 19:5-12. It was al so agreed that an
instruction will be added telling class nenbers that they should
contact class counsel, not the Court, regarding the fairness
hearing. [d. at 19:25-20: 2.
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including the release, in full.

Because the notice adequately infornms class nenbers of
the litigation, the proposed settlenent and their right to
inspect the full settlenent agreement and the other docunents in
the case, the Court will approve the notice proposed by the
parties with the slight nodifications discussed at the January 18

hearing, see supra n.7.

B. Met hod of Distributing Notice

Rul e 23(e) requires that class nmenbers be given
“reasonabl e” notice of the settlement. In cases certified under
Rul e 23(b)(2), as this one was, “the stringent requirenent of
Rul e 23(c)(2) that nmenbers of the class receive the ‘best notice
practicabl e under the circunstances, including individual notice
to all nmenbers who can be identified through reasonable efforts,

is inapplicable.” Walsh v. Geat Atl. & Pac. Tea Co., 726 F.2d

956, 962 (3d Cir. 1983). “Rule 23(e) makes sone form of post-

settlenment notice . . . mandatory, although the formof notice is
di scretionary . . . [because] Rule . . . (b)(2) classes are
cohesive in nature.” 1d. at 962-63 (citing Wetzel v. Liberty

Miut. Cas. Co., 508 F.2d 239, 248-50 (3d Gir. 1975)). “[Aln

adequate class representative can, as a matter of due process,
bind all absent class nenbers by a judgnent.” 1d. at 963.

I ndi vi dual notice is not required although “individual
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notice is appropriate, for exanple, if class nenbers are required
to take action-such as filing clains—to participate in the
judgment, or if the court orders a settlenment opt-out opportunity
under Rule 23(e)(3).” Fed. R Cv. P. 23(e)(1) adv. conm note.

The parties propose to distribute notice of the
proposed settlenent in the foll owi ng ways: 1) posting the Notice
in appropriate places on the USCIS and SSA public websites and 2)
providing the Notice to the USCIS Community Rel ati ons Program for
distribution within five business days of the date of the Court’s
order approving the Notice. Notice will be distributed by the
Community Rel ations Programto “the existing network of
communi ty- based and non-profit organi zati ons who provi de advice
and assistance to immgrants, including AlLA chapters through the
Al LA national office.” Joint Mdt. for Prelim Approval 4, Jan
4, 2008 (doc. no. 71).

Distribution by the Community Rel ations Programw ||
“bring the proposed settlenent to the attention of representative
cl ass nmenbers who may alert the court to inadequacies in
representation, or conflicts in interest anong subcl asses.”
VWl sh, 726 F.2d at 963. The organi zations that receive the
notice are well-positioned to spread information regarding the
settlenment to their clients by posting the notice in their
facilities or on their websites.

At the January 18 hearing, the Court inquired about the
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possibility of sending individual notice to the class nenbers.
1/18/08 H'g. Tr. 16:20-23. Although individual notices could be
sent using the SSA dat abases, doing so would require that the

dat abases be searched so that a list of all aliens who are or
were receiving SSI benefits could be generated. Counsel for the
Governnment advi sed the Court that this process woul d take around
three nonths. 1d. at 17:10-11. Because of the tine-sensitive
nature of this case, a three-nonth delay would result in many
nore class nmenbers | osing SSI benefits or remaining wthout
benefits while individual notices were generated. Moreover, the
di stribution nethod proposed by the parties appears well -
calculated to reach representative class nenbers who will be able
to bring any deficiencies in the settlenent to the Court’s
attention. Therefore, the Court wll approve the distribution

met hod proposed by the parties.

V. CONCLUSI ON

For the reasons stated above, the Court will grant
conditional class certification and prelimnary approval of the
proposed settlenment. The Court will also approve the proposed
notice and nethod of distributing notice. An appropriate order

foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHVUL KAPLAN ET AL., ) ClVIL ACTI ON
; NO. 06-5304
Plaintiffs,
V.
M CHAEL CHERTOFF ET AL.,
Def endant s.
ORDER

AND NOW this 24th day of January 2008, it is hereby
ORDERED that the joint notion for prelimnary approval of the
proposed settlenment and approval of notice to the class nenbers
(doc. no. 71) is hereby GRANTED.!! The class is conditionally
certified under Rule 23(b)(2) for settlenent purposes only.

It is further ORDERED that there will be a hearing to
consi der whet her the proposed settlenent should receive final
approval under Federal Rule of Civil Procedure 23(e) on Friday,
February 29, 2008 at 10:30 a.m in Courtroom 11A United States
Court house, 601 Market Street, Philadel phia, Pennsyl vani a.

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.

n The proposed notice is approved with the slight changes

that were agreed to on the record at the hearing on January 18,
2008.
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