IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI EL LEE KASHER
Cvil Action
Petitioner No. 05-CV-6240

VS.

)

)

)

)

)
EDWARD J. KLEM )
THE DI STRI CT ATTORNEY OF BERKS )
COUNTY, PENNSYLVAN A; and )
THE ATTORNEY GENERAL OF THE )
STATE OF PENNSYLVANI A, )

)

)

)

Respondent s

VEMORANDUM COPI NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on the Petition for
Wit of Habeas Corpus filed by petitioner Daniel Lee Kasher pro se
seeki ng federal habeas corpus relief pursuant to 28 U S.C. § 2254,
Wien he filed his petition, M. Kasher was a state prisoner,
incarcerated at the State Correctional Institution in Mahanoy,
Pennsyl vani a, where he was serving a five to twenty year sentence,
to be followed by ten years of probation, for attenpted nurder and
other rel ated of fenses.*

In her Report and Recommendation (“R&R’), United States

Magi strate Judge M Faith Angell recommended that M. Kasher’s

! See the Report and Recommendation dated and filed February 27,

2007 by United States Magistrate Judge M Faith Angell, at page 1



petition be denied and dism ssed as tine-barred. She further
recommended a finding that there is no probable cause to issue a
certificate of appealability. Petitioner tinely filed objections
to the Magistrate Judge’s R&R

On Decenber 20, 2007 I filed an Order approving and
adopting the Magistrate’s R&R In the Order | also overrul ed
petitioner’s objections to the R&R and di sm ssed his petition
W thout an evidentiary hearing. Because | concluded that
petitioner failed to denonstrate denial of a constitutional right,
| denied a certificate of appealability. Finally, |I directed the
Cerk of Court to mark this matter closed for statistica
pur poses.

On January 8, 2008 petitioner filed a tinely Notice of
Appeal from ny Decenber 20, 2007 Order overruling petitioner’s
objections to the R&R  Hence this Menorandum Opi ni on.

The footnotes to ny Decenber 20, 2007 Order contain ny
reasons and analysis in support of ny Order, and | incorporate
t hose reasons and that analysis here. Accordingly, famliarity
with the factual and procedural background of this case is
assumned.

Thi s Menorandum Qpinion is offered to suppl enent ny
Decenber 20, 2007 Order. Specifically, this Menorandum Qpi ni on
clarifies and anplifies ny disposition of the equitable tolling

issue in ny Decenber 20th Order



In his pro se petition for habeas corpus relief filed
Decenber 2, 2005, petitioner raises two argunents regarding his
clainmed entitlenment to federal habeas corpus relief. First,
petitioner clainms that in violation of his federal constitutional
rights, he received his Pennsylvania Pre-Sentence |nvestigation
Report (“PSI”) four years after his Pennsyl vania sentence was
i nposed. Second, petitioner avers that the terns of his guilty
pl ea were violated by inposition of a new condition of probation
or parole. Specifically, petitioner contends that the Ofice of
t he Pennsyl vani a Board of Probation and Parole violated the terns
of his guilty plea by requiring himto undergo sex offender
treat nent.

In his objections to the Report and Recomendati on,
petitioner argues that the conbination of his failure to receive
his PSI in a tinmely manner after sentencing and the sentencing
court’s reliance on the PSI together should equitably toll the
time in which he may chall enge the alleged “new condition of his
sentence (that is, sex offender treatnent).

However, as expressed in ny Decenber 20, 2007 Order
neither petitioner’s alleged |ate receipt of his PSI, nor his
al | eged di scovery that he was required to undergo sex offender
treatnent as a condition of probation or parole serves to
equitably toll the tinme period in which he may file a petition

for habeas corpus.



The United States Court of Appeals for the Third
Crcuit has held that equitable tolling is appropriate in four
narrow circunstances: (1) defendant actively msled plaintiff;
(2) plaintiff in some extraordinary way was prevented from
asserting his rights; (3) plaintiff tinmely asserted his rights
m stakenly in the wong forum or (4) claimnt received
i nadequate notice of his right to file suit, a notion for
appoi nt ment of counsel is pending, or the court msled plaintiff
into believing that he had done everything required of him

Jones v. Morton, 195 F. 3d 153, 159 (3d Cir. 1998).

The doctrine of equitable tolling is to be invoked

“only sparingly”. United States v. Mdgley, 142 F. 3d 174, 179

(3d Cir. 1998). Significantly, before equitable tolling wll be
applied, a petitioner nust denonstrate the exercise of reasonable
diligence in investigating and pursuing one’s claim See

MIler v. New Jersey State Departnent of Corrections,

145 F.3d 616, 618-619 (3d Cir. 1998).

Petitioner had notice of the bases for all his clains
significantly before the deadline to file his petition for habeas
corpus | apsed. Therefore, petitioner has not denonstrated the

requisite diligence and is not entitled to equitable tolling.



Al t hough petitioner allegedly received his PSI four
years after he was sentenced,? this |late receipt neither
constitutes a basis for equitable tolling nor an i ndependent
basis for federal habeas corpus relief. The transcript of
petitioner’s sentencing hearing indicates that he was aware of
t he existence of the PSI at his sentencing hearing.?

At his sentencing hearing, petitioner affirmatively
stated that he had reviewed the contents of the PSI with his
counsel .* Thus, as early his February 24, 1989 sentencing,
petitioner was aware of the PSI and the sentencing court’s
reliance on it.

The record also reflects that petitioner was sent his
sentencing transcript on August 24, 1994, nore than two-and-a-
hal f years before his deadline to file a petition for wit of
habeas corpus expired on April 24, 1997. 1In the event petitioner
had sonehow not realized that the trial court had reviewed the
PSI before his sentencing, it should have been clear to hi mupon

review of the sentencing transcript. Therefore, petitioner

2 Al t hough the state court record does not reflect whether or when

petitioner received his PSI, petitioner has consistently taken the position
that he received his PSI four years after his sentence was inmposed. See
Petition for Wit of Habeas Corpus, filed by petitioner pro se in the United
States District Court for the Eastern District of Pennsylvania on Decenber 2,
2005, at pages 9-10.

3 Not es of Testinmony of sentencing hearing conducted in Reading,
Pennsyl vani a on February 24, 1989, styled “Transcript of Sentencing Hearing
Bef ore The Honorable Grant E. Wesner, Senior Judge”, at page 5.

N I d.



possessed the requisite information to file his petition nearly
three years before his deadline to file a tinely petition had
expired.

Petitioner’s argunment that he needed the PSI in order
to know that he was required to undergo sex offender treatnent
(the second basis of his petition) does not serve to equitably
toll his deadline to file a petition. The PSI was not made a
part of the state court record. However, as expl ai ned bel ow,
petitioner had notice of this alleged additional condition of
sentence significantly before the deadline to file his petition
for wit of habeas corpus had passed.

Moreover, even if petitioner had never received his PSI
(which petitioner hinself does not argue), “absent sone
constitutional violation, federal courts cannot review a state’s
alleged failure to adhere to its own sentencing procedures.”

Rodri guez v. Nish, Cv.A No. 06-2662, 2007 W. 1774659, at *4

(E.D. Pa. June 18, 2007)(Schiller, J.)(adopting the Report and
Reconmendati on of United States Magistrate Judge David R
Strawbri dge).

Thus, petitioner’s failure to tinely receive his PSI
does not serve as a basis for equitably tolling his deadline to
file a petition for wit of habeas corpus. Petitioner was aware
of the PSI (as well as its contents) prior to his sentencing and

he received his sentencing transcripts (including any



i nperm ssible references to the PSI) nultiple years before his
deadline to file a tinely petition expired.

Petitioner’s second equitable tolling argunent al so
fails with regard to his claimthat a new condition of sentence
was i nperm ssi bly added by the Pennsyl vania Board of Probation
and Parole. Petitioner again has not shown the requisite
di li gence.

As reflected in petitioner’s post-conviction pleadings
and the docunents attached thereto, petitioner was aware that he
was required to undergo sex offender treatnent as early as
August 31, 1992.° Additionally, on June 15, 1993 petitioner was
officially informed by the Pennsyl vania Board of Probation and
Parole that he was required to attend sex offender treatnent.?®

Thus, the inposition of sex offender treatnent as a
condition of sentence does not serve as a basis for equitably
tolling petitioner’'s deadline to file a petition for wit of
habeas corpus. Petitioner was aware that he was required to
undergo sex offender treatnment over four years before his
deadline to file a petition |lapsed on April 24, 1997.

Concl usi on

For all the foregoing reasons, | approved and adopted

t he Report and Recommendati on of Magi strate Judge Angell,

° Appendi x to Answer to Petition for Wit of Habeas Corpus, at A159.

8 Appendi x to Answer to Petition for Wit of Habeas Corpus, at A169.
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overrul ed petitioner’s objections to the R&R, dism ssed his
petition without an evidentiary hearing, denied a certificate of
appeal ability, and directed the Clerk of Court to mark the matter

closed for statistical purposes.

BY THE COURT:

[ s/ Janmes Knoll Gardner
Janes Knoll Gardner
United States District Judge

January 22, 2008



