I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOEL KATZ & ANDREA KATZ ) ClVIL ACTI ON

V.

GRAYLI NG CORPORATI ON, et al. ; NO. 07-4891

MVEMORANDUM & ORDER

Ml aughlin, J. Decenber 20, 2007

This case was renoved fromstate court by Gayling
Cor poration, one of five defendants, on grounds of diversity.
The plaintiffs filed a notion to remand, arguing that Gayling
had violated the unanimty rul e and questioni ng whet her there was
conplete diversity. Gayling has filed a response to the
plaintiffs’ notion and an anended notice of renmpval. Having
reviewed the parties’ subm ssions, the Court will now remand this
action for lack of subject matter jurisdiction and violation of
the unanimty rule.

The noving party bears the burden of establishing
federal jurisdiction, and the Court nmust construe the statute

strictly against renpoval and to resolve all doubts in favor of

remand. Boyer v. Snap-On Tools Corp., 913 F.2d 108, 111 (3d Grr.
1990) .
Joel Katz clainms to have suffered personal injuries

when he fell froma ladder while installing a satellite dish on



the roof of Chili’s Gill and Bar in Deptford, New Jersey. He
and his wife Andrea, citizens of Pennsylvania, sued five
defendants in the Court of Common Pleas in Philadel phia County:
Cat awba Cor por ation'; Catawba Associ ates-Deptford, LLC, Grayling
Cor poration; Restaurant Subsidiary, Inc.; and Cypress/Deptford,
1, L.P. Three of the defendants — G ayling, Restaurant
Subsi di ary, and Cypress/Deptford — were served prior to
Grayling’ s initial notice of renoval.

Grayling’ s anended notice of renoval clains that
conplete diversity of citizenship exists between the parties
because the plaintiffs are Pennsylvania citizens; Gayling is a
Del aware corporation with a principal place of business in
| ndi ana; Catawba Corporation and Cat awba Associ ates-Deptford, LLC
are Virginia corporations with principal places of business in
Virginia, Restaurant Subsidiary is a non-entity, and
Cypress/Deptford Il, L.P. is a Texas corporation with a princi pal
pl ace of business in Texas.

These facts are insufficient to establish diversity

under 28 U. S.C. 8 1332 (2000). Defendant Cypress/Deptford, I

! There seens to be sonme confusion about the corporate
status of Catawba Corporation. The plaintiffs call Catawba
“Cat awba Associ ates, LLC' and Defendant Grayling calls it
“Cat awba Corporation, LLC.” The Virginia State Corporate
Comm ssion Summary Report, attached to Grayling’ s Anended Notice
of Renoval, lists “Catawba Corporation” as a Virginia
corporation, not an LLC. The Court will assune that Catawba is a
Virginia corporation.
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L.P. is not a corporation, but a limted partnership. |In Carden

v. Arkema Assocs., 494 U. S. 185, 197 (1990), the Suprene Court

held that the citizenship of all partners in a limted
partnership governs the determ nation of citizenship for
jurisidictional purposes. Gayling has not disclosed the
citizenship of all of Cypress/Deptford s partners.

Def endant Cat awba Associ ates-Deptford, LLC is not a
corporation, either. It is alimted liability conpany. In
every circuit that has addressed the question, the citizenship of
alimted liability conpany is determ ned by the citizenship of

its nmenbers. See Pranto ex rel. CFSF Consortiumyv. San Juan Bay

Marina, 435 F.3d 51, 54-55 (1st Cr. 2006); Johnson v. Colunbia

Props. Anchorage, LP, 437 F.3d 894, 899 (9th Cr. 2006); Wse v.

Wachovia Secs., LLC 450 F.3d 265, 267 (7th CGr. 2006); Ceneral

Tech. Applications, Inc. v. Extro Ltda, 388 F.3d 114, 120-22 (4th

Cr. 2004); GVAC Commer. Credit LLCv. Dillard Dep’'t Stores,

Inc., 357 F.3d 827; 829 (8th Gr. 2004); Rolling Geens MHP v.

Contast Sch. Holdings, 374 F.3d 1020, 1022 (1ith Cr. 2004).

Def endant Grayling has had two opportunities to
di sclose the citizenship of the parties. 1In neither the notice
of renoval nor the amended notice of renoval has Gayling
di scl osed the necessary citizenship information about Catawba

Associ ates-Deptford, LLC or Cypress/Deptford, Il, L.P.



Therefore, the jurisdictional facts are insufficient to determ ne
t he exi stence of diversity.

I n addition, Defendant Gayling has violated the
unanimty rule by renoving fromstate court w thout the consent
of any of its codefendants. 28 U S.C. § 1446(a) requires that
“[a] defendant or defendants desiring to renove any civil action

shall file . . . a notice of renmoval.” It is well
established that renoval generally requires unanimty anong

defendants. Lews v. Rego Co., 757 F.2d 66, 68 (3d Gr. 1985).

There are several exceptions to the unanimty rule: where a non-
j oi ni ng defendant is an unknown or nom nal party; where a

def endant has been fraudul ently joined; and where a non-resident
def endant has not been served at the tine the renoving defendants

file their petition. 1d.; Balazik v. County of Dauphin, 44 F.3d

209; 213 n.4 (3d Cir. 1995).

According to the docket in the Philadel phia Court of
Common Pl eas, defendants Grayling, Cypress/Deptford, I, L.P.,
and Restaurant Subsidiary, Inc. were served before the notice of
renoval .

Def endant Grayling clains that the plaintiffs have nmade
a mstake in describing the property where the accident occured
as the Chili’s at 1800 C enents Bridge Road in Deptford.
Cypress/ Deptford owns the property at 1800 C enents Bridge Road,

and the Chili’s is |ocated at 1760 C enents Bridge Road.



Grayling clains that Cypress/Deptford has “no viable interest in
the litigation at bar.” It is unclear whether Gayling is
al l eging fraudul ent joinder or that Cypress/Deptford is a nom nal
party, but it has not provided sufficient evidence for the Court
to find either one.

Joi nder is fraudul ent when there is “no reasonabl e
basis in fact or col orable ground supporting the clai magainst
t he joi ned defendant, or no real intention in good faith to
prosecute the action against the defendants or seek a joint

judgment.” Batoff v. State FarmlIns. Co., 947 F.2d 848, 851 (3d

Cr. 1992). Pointing out that one of the defendants is the
| andowner of the neighboring property and that the plaintiffs
have made a m stake about the address is not enough to establish
f raudul ent j oi nder.

A nominal or formal party is one that is not necessary

or indispensable to the suit. Mllallieu-Goldner Ins. Agency V.

Executive Risk Indem, Inc., 254 F. Supp. 2d 521, 524-25 (M D

Pa. 2003). Gayling' s observations about the possible m staken
address are insufficient to establish that Cypress/Deptford is a
nom nal party.

Grayling alleges in its anended notice of renoval that
Restaurant Subsidiary is a “non-entity” and has no part in the
l[itigation. In Gayling's response to the plaintiff’s notion to

remand, it clains that Restaurant Subsidiary is a defunct



organi zation that no | onger exists and that G ayling does not
know how Rest aurant Subsi diary woul d be connected to the
[itigation.

This is insufficient to establish that Restaurant
Subsidiary is either a nomnal party or fraudulently joined.
Rest aurant Subsidiary was properly served by the plaintiffs.
Grayling provides no evidence apart fromits own assertion that
Restaurant Subsidiary is a defunct corporation. |ndeed, even if
Restaurant Subsidiary is a defunct corporation, it does not
necessarily followthat it has no interest in the litigation.
Grayling has provided no evidence to establish that Restaurant
Subsidiary is a nomnal party or was fraudul ently joined.

Grayling clains to have cured the defects in its notice
of renoval, but the anended notice of renoval fails to establish
the jurisdictional facts necessary under 28 U S.C. 8§ 1332 by
negl ecting to disclose the citizenship of all of the parties.
Al though a violation of the unanimty rule is not a
jurisdictional defect, it is a serious defect in renoval
procedure under 28 U S.C. 8§ 1447(c). Therefore, the Court shal
remand the case to the Court of Common Pl eas of Phil adel phia

County.

An appropriate Order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOEL KATZ & ANDREA KATZ : CIVIL ACTI ON
VS.
GRAYLI NG CORPORATI ON, et al . NO 07- 4891
ORDER

AND NOW this 20th day of Decenber, 2007, upon
consideration of the Motion to Remand of Plaintiffs Joel Katz and
Andrea Katz (Docket No. 5), Defendant’s Gayling’ s opposition to
the notion (Docket No. 8), and Defendant Grayling s Anended
Notice of Renoval (Docket No. 7), IT IS HEREBY ORDERED for the
reasons set forth in the acconpanyi ng Menorandum of Law that the
plaintiffs’ Mtion to Remand is GRANTED and that this case shal

be REMANDED to the Court of Common Pl eas of Phil adel phia County.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




