I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLI AM K. McKENNA ) ClVIL ACTI ON
V.

CI TY OF PH LADELPH A, et al. ; NO. 06-1705

VEMORANDUM AND ORDER

McLaughlin, J. Novenber 21, 2007

Plaintiff WIIliam MKenna was an officer in the
Phi | adel phia Police Departnent. M. MKenna, who is white,
al | eges that he openly opposed illegal discrimnation agai nst
African- Arericans within the Departnent, and as a consequence
suf fered enpl oynent di scrimnation and harassnent, resulting in
his term nati on.

In the present suit, M. MKenna brings clains under
Title VII, 42 U.S.C. 8 2000, for enployment discrimnation and
retaliation; clainms under 42 U S.C. 8§ 1983 for the denial of his
First Amendnent right to oppose illegal discrimnation and his
due process right under the Pennsylvania Constitution to
reput ati on, enploynent and free speech; and a cl ai munder
Pennsyl vani a conmon | aw for intentional infliction of enotional
di stress. The defendants are the City of Phil adel phia; Syl vester
Johnson, who is identified as the Phil adel phia police
commi ssioner; and three John Does. In his anmended conplaint, M.

McKenna specifically mentions as acts of retaliation his being



fired as a Phil adel phia police officer and his picture being
posted at the Police Adm nistration building and other public
buil dings with a warning not to let himenter. Am Conpl. { 11

M. MKenna al so has another suit pending in this
Court, Civil Action No. 99-1163. In this earlier-filed suit, M.
McKenna al so brings Title VIl clains alleging that the
Phi | adel phia Police Departnent illegally retaliated agai nst him
after he conpl ai ned about discrimnatory treatnment of African-
Anerican officers. The defendants are the Cty of Phil adel phia
and several police officers allegedly involved in the
retaliation. The acts of retaliation nentioned in the
plaintiff’s amended conplaint in this suit do not include either
M. MKenna's termnation or the posting of his picture in public
buil dings. Instead, the amended conplaint alleges as retaliatory
acts, derogatory comments about M. MKenna |eft on bathroom
wal I s and on handouts in his police district, adverse performance
eval uations, untrue runors, and disciplinary action, including
bei ng pl aced on involuntary sick | eave. Am Conpl. in 99-1163 at
191 31, 35. The suit also contains a claimunder 42 U S.C
8§ 1983, alleging that the Police Departnent inproperly rel eased
confidential information about M. MKenna to his fell ow
officers. 1d. at Y 45-51.

The defendants have noved to dismss the instant suit

on nmultiple grounds. They argue that M. MKenna cannot maintain



two separate Title VII suits arising fromthe sanme underlying
incidents, and that this second suit should therefore be
di sm ssed. They also argue that M. MKenna has not exhausted
his admnistrative renedies for his Title VI| claimand that his
§ 1983 clains are barred by the statute of limtations. They
al so chal |l enge whether M. MKenna has adequately stated his
clainms for violation of the Pennsylvania constitution or for
intentional infliction of enotional distress.

The Court finds that this case nust be dism ssed as
duplicative of M. MKenna' s first-filed suit. Accordingly, the
Court does not reach the other issues raised by the defendants.

In WAlton v. Eaton Corp., 563 F.2d 66, 70 (3d Gr

1977), the United States Court of Appeals for the Third Crcuit
held that a plaintiff has “no right to maintain two separate
actions involving the sane subject matter at the sanme tinme in the
sane court against the sane defendant.” The Court believes that
the WAlton case is dispositive here and will therefore discuss it
in some detail.

Walton, like this case, involved a plaintiff who had
filed two suits in the Eastern District of Pennsylvania alleging
enpl oynent discrimnation. The first suit in Walton was brought
as a putative class action in which the plaintiff sought to
represent a class of all black and femal e workers who had been

subj ected to race and/or sex discrimnation by her enployer.



This suit brought clains under Title VI, 8§ 1981, and 8§ 1983 and
all eged that the plaintiff had been denied equal treatnent in
pay, pronotions, and opportunities to obtain educati onal
benefits; that she had been harassed on the job; and that she had
been discrimnatorily discharged. 1d., 563 F.2d at 69-70.

The second suit was brought by a different group of
attorneys, also representing the Walton plaintiff, while the
first was still pending. This suit alleged the sane causes of
action as the first suit and alleged the discrimnatory actions
by the enployer. The second suit differed fromthe first,
however, in that it was not brought as a class action and it
contained a jury demand. |d.

The district court consolidated the two cases and held
a non-jury trial. On appeal, the United States Court of Appeals
for the Third Crcuit considered whether the plaintiff should
have been entitled to a jury.

The appel |l ate court began its analysis by noting that,
because a plaintiff has no right to maintain separate suits in
t he sane court against the sanme defendants arising fromthe sane
facts, the district court could either “have dism ssed [the
plaintiff’s] second conplaint wthout prejudice or it could have
stayed proceedings in the second action until judgnment was

entered in the first.” 1d. (citing Sutcliffe Storage & Warehouse

Co. v. US 162 F.2d 849, 851 (1st Cr. 1947) (“The pendency of a




prior pending action in the sane federal court is ground for
abat enent of the second action. . . . There is no reason why a
court should be bothered or a litigant harassed wth duplicating
| awsuits on the sane docket. . . .”") (citations omtted)).

The appellate court held that, had the district court
di sm ssed the second suit as it was entitled to, then the
plaintiff would have had no right to a jury trial. The court
hel d that the sane outconme resulted even though the second suit
had not been dism ssed, because when the two suits were
consol i dated, the second conpl aint becane essentially an
amendnent of the first and a waiver of a right to trial by jury
cannot be revived by anending the original pleadings. 1d., 563
F.2d at 71.

I n approving the district court’s decision to
consolidate the two cases, rather than dism ssing the first
outright, the appellate court held that consolidation m ght be
the “nost admnistratively efficient procedure” in sonme cases.
Id. The court strongly cautioned, however, that a district court
must

carefully insure[ ] that the plaintiff does

not use the tactic of filing two

substantially identical conplaints to expand

t he procedural rights he would have ot herw se

enjoyed. In particular, the court nust insure

that the plaintiff does not use the incorrect

procedure of filing duplicative conplaints

for the purpose of circunmventing the rules pertaining to the anmenc
and demand for trial by jury, [Fed. R Gv. P.} 38.



Id., 563 F.2d at 71

Under the analysis in Walton, M. MKenna cannot
mai ntain two suits arising out of the sane protected activity.
Both this suit and M. MKenna's first-filed suit, C. A No. 99-
1163, bring Title VII clains and 8 1983 clains against the City
of Phil adel phia for allegedly retaliating against himafter he
conpl ai ned of racial harassnment of African Americans. The
primary difference between the two suits is that they each allege
different acts of retaliation. This second suit specifically
includes as instances of retaliation M. MKenna' s term nation
fromthe departnent and the posting of his picture at the Police
Adm ni stration Building, neither of which is nmentioned in the
conplaint in M. MKenna' s first suit.

Havi ng determ ned that M. MKenna cannot nmaintain this
second suit, the Court must consider whether it should be
consolidated with his first suit or be dismssed. MWalton
instructs courts to “carefully insure[ ]” that a litigant is not
able to avoid the procedural requirenents governing the anmendnent
of conplaints by the expedient of filing a second substantively
identical conplaint. [d., 563 F.2d at 71. Here, consolidating
M. MKenna's two suits would effectively allow M. MKenna to
amend his conplaint wthout satisfying the requirenents of
Federal Rule of G vil Procedure 15. Accordingly, this second

suit will be dism ssed.



As Walton makes clear, a plaintiff seeking to raise new
cl ai ms concerning the subject matter of an already existing suit
agai nst the sane defendant may not file a substantively identical
suit containing these new all egations. Instead, the proper neans
for raising these new clains is by noving to anmend the existing
conpl ai nt. | ndeed, M. MKenna has already sought to amend the
conplaint in his first-filed suit to add clains simlar to those
inthis suit. Although this Court has denied the notion to
amend, M. MKenna has filed a notion for reconsideration of that
deci sion which remains pending. Under Walton, this notion
practice in his first-filed suit is the only neans for M.
McKenna to seek to bring his additional allegations before the

Court.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLI AM K. McKENNA ) ClVIL ACTI ON
V.
CI TY OF PH LADELPH A, et al. ; NO. 06-1705
ORDER

AND NOW this 21th day of Novenber, 2007, upon
consi deration of the Defendants’ Mdtion to D smss (Docket # 16)
and the opposition thereto, IT IS HEREBY ORDERED, for the reasons
stated in the acconpanyi ng Menorandum of Law, that the
Def endants’ Mdtion to Dismss i s GRANTED

This case is cl osed.

BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




