I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WESTON AND CO, | NC. :
t/a BRYCE S CATERI NG, : Cl VIL ACTI ON
: NO. 06-4900
Pl ai ntiff,
V.
BALA GOLF CLUB,

Def endant .
MEMORANDUM

EDUARDO C. ROBRENO, J. NOVEMBER 15, 2007
Before the Court is a contract dispute between Wston

and Co. and Bala Golf Club. A bench trial was held on Thursday,

Septenber 6, 2007. This nmenorandum contains the Court’s findings

of fact and concl usi ons of | aw.

FI NDI NGS OF FACT
On Cctober 24, 2002, Weston and Co. (“Wston”), a
catering conpany operated by Al an Brody, and Bala Golf O ub
(“Bala” or “the Club”), a private golf club in Bala Cynwyd,
entered into a Lease Agreenent! (Def.’s Ex. 1) and a Food Service
Operating Agreenent (“FSCA’) (Def.’'s Ex. 2).

The Lease provided that Weston would | ease facilities

! The Lease Agreenent was anmended on January 1, 2004 and

at sone point during Cctober 2004. The original agreenent
together with the amendnents will be referred to as “the Lease.”
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at Bal a consisting of the Dining Room Banquet Room Bistro Room
President’s Room Kitchen and Men’s Gill (collectively, the
“Prem ses”) for the purpose of providing food and beverage
service to Bala's nenbers. |In addition to operating the Cub’s
regul ar restaurants, Weston was authorized to book private events
at the Cub for both nenbers and non-nenbers. The Lease
prohi bi ted Weston from booki ng events nore than one year in
advance wi thout Bala s perm ssion.

Weston billed its customers directly for private
events. Cub nenbers who used the restaurants or bar during
regul ar club hours were billed by Bala on a nonthly basis, based
on receipts submtted by Weston. Each nonth, Bala turned over to
Weston the noney collected fromnenbers, |ess any anounts owed by
Weston to Bala. For exanple, Wston was responsible for a
portion of the CQub’'s nonthly utility bills; this anount was
deducted each nonth fromthe anount paid to Weston. See Def.’s
Ex. 2, 8 9 (providing that Bala shall pay to Weston “all funds
recei ved for standard food and beverage purchases on a nonthly
basis, with nonthly adjustnments for itens permtted to be offset
under the terns of this Agreenent”).

I n October 2004, the Lease was anmended to provide that

Weston woul d vacate the Men’s Gill on January 1, 2005. Def.’s
Ex. 1. Bala operated the Men’s Gill itself after Wston
vacat ed.



The FSOA required Bala to naintain a “food m ni nuni
policy, under which Bala s nmenbers were required to spend $1, 000
per year in food and beverage purchases at the Cub.? If a
menber hosted a “large event,” defined as an event with 16 or
nore guests, the deduction fromthe nenber’s food m ni mum
requi renent was capped at $250. Menbers who did not neet their
m ni mum purchase requirenments were billed the unspent anmount of
their mnimum at the end of each fiscal year.® Each year until
2006, Bala collected the unused food m ninuns and then remtted
the nmoney to Weston.*

The nmenbers’ spending was tracked by Bal a’s bookkeeper.
Based on receipts submtted by Weston and obtained fromthe Men’s
Gill, she entered each nenber’s spending into a conputer
dat abase on a weekly basis. The database was used to record al
of the Cub’'s informati on about its nenbers and a variety of
reports could be generated using the database, to show everything
fromnunber of children in a famly to spending-to-date in a

fiscal year. Odinarily, all of the Cub’s food mninmmreports

2 This minimum applied only to full nmenbers of the C ub.
Menbers neeting certain criteria qualified as junior or senior
menbers and were subject to a | esser m ni mum spendi ng
requi renent. Mreover, the spending requirenment woul d be
prorated for a nenber who joined or left the Club md-year.

3 Bala’s fiscal year ran from October 1 to Septenber 30.

4 The COctober 2004 Anmendnent provided that anmounts spent
by nmenbers at the Men’s Gill would be deducted fromthe nenbers’
annual food m ni muns.
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wer e generated using the bookkeeper’s conputer, which had certain
paraneters saved that governed how the report woul d be
generated.® The anopunt of the unused food mninmunms in fiscal

year 2006, as reflected by the Cub’s year-end report, is

$17,329.93.°

> The food m nimumreport was provided regularly to

Weston by the Club to enable Weston to estimate future demand at
the Cub. Alan Brody could view the food m nimumreport fromhis
own conputer at the O ub, but he could not input data.

6 Weston contends that Bala' s report is erroneous and
that the correct amount is actually $36,539.05. To support this
claim Weston offered the follow ng evidence: Brody testified
that, in August 2006, he generated food mnimumreports fromhis
own conputer. He conpared reports from August 14, 2006 and
August 21, 2006. The amount of unused food m ni nuns decreased by
around $40, 000 between August 14 and August 21. This decrease
was caused by changes in a category entitled “prior spent,” which
showed how much nenbers had spent in prior weeks. Many of the
changes in nenbers’ “prior spent” anounts were whol e nunbers, for
exanpl e, $200 rather than $197.67. Whol e nunber charges are
unusual in the restaurant business Brody further testified that,
al t hough erroneous entries total ed about $40,000 i n August 2006,

t he nenbers conti nued purchasi ng food through Septenber. The
correct entries nade after August 21 offset the erroneous entries
to sone extent so that the remaining erroneous entries equal only
$19, 209. 12. Weston argues that it is entitled to the m ni nuns
reflected in Bala's year-end report plus the anount of renaining
erroneous entries, or $36,539. 05.

The Court rejects this argunent. At trial, Bala
of fered four plausible explanations for the phenonenon observed
by Brody. First, Brody' s report may have appeared aberrant
because it was printed fromhis own conputer, rather than the
bookkeeper’s conmputer, which has the proper paraneters saved.
Second, unused food m ninmums may change abruptly if a nenber
changes status during the year. Third, sonme of the whol e- nunber
changes may reflect |arge events that were held, since deductions
are capped at $250 for large events. Finally, the Club’'s
conput ers were damaged by lightning in August 2006, leading to a
sudden influx of entries once the conputers were fixed. Brody
himsel f admits that the October report does not reflect all the
sanme “erroneous entries” as the August report. The Court
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After Weston and Bal a signed the Lease, Wston carried
out construction work to nodernize the kitchen at Bala. Weston
made at | east $50,000 worth of inprovenents to the Premses.’” In
return, Bala deferred Weston’s rent obligation for 2005. This
arrangenent was pursuant to Section 4(a) of the Lease, which
provided that, if Weston nmade “not |less than Fifty Thousand
Dol I ars ($50,000) of inprovenments to the kitchen prior to Cctober
31, 2003 (and g[ave] Landlord evidence of sane),” Wston s 2005
rent paynments would be deferred. Rather than paying $50, 000 rent
in 2005, Weston would pay its 2005 rent in ten paynents of $2,500
during 2006 and ten during 2007.

The Lease further provided that “[u] pon term nation,
any unpaid and deferred rent shall be credited agai nst any suns
due Tenant by Landlord.” Def.’s Ex. 1, 8 4(a). Furthernore, if
West on was di spossessed of the Prem ses, “the paynent of rent
[ woul d] cease fromand after the date of dispossession.” 1d. 8§

11. Wen the Lease term nated on Septenber 30, 2006, Weston had

concludes that Brody has failed to prove that erroneous entries
were made in August of 2006 and remained in the Cctober 2006 food
m ni mum r eport.

! Weston clains to have spent $75,201. 17 maki ng per manent
i nprovenents to the Premses. Pl.’s Ex. 3. Wston includes in
this anount not only the cost of the equi pnent that was
installed, but also the expenses incidental to the installation
of equi pnent, such as | abor and construction costs. The Court
need not determ ne the exact amount of inprovenents nade because
Weston has failed to prove that it is entitled to danages for any
of the inprovenents, see infra Section IIl.F.
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paid $17,500 of the $50,000 deferred rent.

During the |l ease term Wston operated under a |iquor
license obtained in the name of Bryce’'s Catering, Wston s trade
name. |t operated under a health |icense obtained in the nanme of
Bala Gol f O ub.

The Lease provided that Weston was responsi ble for
repairing and mai ntaining the H/AC system on the Prem ses.

Weston was al so required to pay for a preventative nai ntenance
contract during Weston’s tenure. Such a contract was obtained in
January 2006; Weston did not nmaintain such a contract in 2005.

At sonme point prior to the term nation of the Lease, the Cub
recei ved conplaints fromnenbers about the air conditioning
systemon the Prem ses. These conplaints were relayed to Wston
in menoranda fromBill Horn

On June 19, 2006, Bala notified Weston by letter that
it was exercising its right to term nate Weston' s tenancy
pursuant to Section 3(c) of the Lease. Section 3 allowed Bala to
termnate the Lease at any tinme upon three nonths’ witten notice
to Weston. |If Bala exercised this right, Wston was to receive a
termnation fee. The termnation fee was to be “equal to the sum
of ”:

(1) Twenty-five Percent (25% of the gross
contracted-for receipts for any Party, (which for
purposes of this Agreenent shall be defined as an
event, attended by 16 or nore guests, other than an

event sponsored by Bala Golf Cdub) as to which
Tenant has, prior to receipt of notice of
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termnation (A) entered into a signed and witten
bi ndi ng contract (a copy of which shall be provided
to Landlord not later than thirty (30) days after
Landlord’s notice of termnation, (B) received a
deposit, and (C) which is scheduled to take place
during the three-year period follow ng the date of
such notice, but wthout deduction if the Party
does not take place, plus

(i) the unanortized <cost of any permanent
i nprovenents (“Inprovenents”) made by Tenant during
the termof the Food Service Operating Agreenent or

this Lease . . . . Tenant will be reinbursed for
the portion of the Inprovenents represented by the
mont hs of useful |life not used by Tenant. Such
anount shall be determ ned by multiplying the cost
of an Inprovenent, divided by the useful life in

nmont hs of such I nprovenent as determ ned by GAAP,
anortized on a straight line basis, by the nunber
of months which the Tenant will be unable to use
such i nprovenent, e.qg.

$12, 000 (cost of inprovenent)

120 (nunber of nonths of useful life)
Nunber of nonths inprovenent used by Tenant: 20
Nunber of nonths remaining in useful life: 100

$12, 000 x (120-20)=100) = $10,000 to be reinbursed
120

Def.’s Ex. 1, 8 3(c).

After the June 19 letter was sent, preparations began
for the termnation of the Lease. In md-Septenber, Brody and
t he assi stant manager of Bal a conducted an inventory of the
personal property and equi pnrent on the Prem ses. The then-
current inventory was conpared to a list of the property onsite
at the commencenent of Weston’s tenancy. Nothing was found to be
m ssing; in fact, the inventory had increased during Wston's

tenancy. Pl.’ s Ex. 18. O inportance to this dispute, 11 steel
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tabl es were present even though only 7 had been onsite at the
start of Weston's tenancy.

To ensure a snmooth transition from Wston to |ovine
Brot hers, the new caterer hired by Bala, Brody provided to Bil
Horn and to M chael Ilovine, principal of I|ovine Bros.,

i nformati on regardi ng upcom ng events at Bala. Bill Horn was
notified of nost of the upcomng events. Plaintiff’s Exhibit 7
shows a list of parties that Horn conpiled for Iovine Bros. based
on the information given himby Wston.

| ovine Bros. was provided with a “Cient Contract
Transfer Confirmation” for each party that was schedul ed at Bal a.
The Confirmation |listed basic details about the event such as the
date and nunber of guests. In sone cases, Brody al so provided
lovine with a copy of the contract and photocopy of the deposit
check. Before Weston vacated, personnel fromlovine Bros. wal ked
t hrough the Prem ses several tinmes and were also in the kitchen
for “tastings” in preparation for upcom ng events.

I n Septenber 2006, Bala had a Funk Water Purifier
installed on the Prem ses. Def.’s Ex. 4. Before the Funk
Purifier was installed, a | eased water softener had been used.
Trial Tr. 74:24-75:8, Sept. 6, 2007. Weston paid about $80 per
month for the lease. |d. The Funk Water Purifier cost $1, 950.
Def.’ s Ex. 4.

Al an Brody and Gary Uel tzen, House Chairman of Bal a,



conducted a wal k-t hrough i nspection of the prem ses on COctober 1,
2006. The two exam ned the condition of the Prem ses, including
the structure, fixtures and permanent equi pnent. Tr. 126-27.

The inspection was nenorialized in a signed docunent stating that
“the building was found to be left in satisfactory condition.”
Pl.”s Ex. 14.

After Weston vacated, Bala conducted another inventory
and found that several itenms were m ssing that had been present
during the first inventory.® Bala also had a health inspection
and determ ned that sone inprovenents woul d be needed at the
Club. In the fall and wi nter of 2006-07, Bala carried out a
variety of projects at the Club, installing and/or repairing
ki tchen equi pment, repairing the HVAC system and neki ng vari ous

changes to the electrical system

1. DEFENDANT" S MOTI ON TO STRI KE

Def endant noved to strike the testinony of Al an Brody,
princi pal of Weston, insofar as M. Brody testified as to the
“useful life” of various itenms for purposes of interpreting

Section 3(c) of the Lease. This notion was renewed in Bala's

8 One deli refrigerator, one hand slicer and el even steel
tabl es that had been present during the first inventory were no
| onger present. The mi ssing itens have a replacenent val ue of
$4,379.99. Def.'s Ex. 12. The nmissing tables were val ued at
$2200 for the group of eleven. Therefore, the Court estinmates a
repl acenent val ue of $200 per table.
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post-trial subm ssions (doc. no. 41). Section 3 provides that,
when determning the termnation fee due Weston for inprovenents
made to the Prem ses, “the useful life in nonths of such

| nprovenent as determ ned by GAAP, anortized on a straight |ine
basis” will be used. Def.’s Ex. 1, 8 3(c)(ii).

At trial, M. Brody gave two types of testinony
regarding this section of the Lease. First, he testified that
the intent of the parties at the tinme of drafting was that 120
nmont hs, or 10 years, would be the useful life for any and al
| nprovenents covered by Section 3(c)(ii). See Tr. 79:6-9
(describing 10 years as “the fornmula”); 80:14-17 (testifying that
he and Bala agreed that a ten-year schedule would be used for the
cal culation). Second, he testified that, based on his own
experience in the catering business, nost kitchen equipnent |asts
| onger than 20 years. Tr. 80: 8-13. He further provided his own
estimates of the life span of various pieces of equipnent.

Def endant objects to the second type of testinony, arguing that
expert testinony is required to interpret Generally Accepted

Accounting Principles (“GAAP").

The Lease refers to the “useful life in nonths of such
| mprovenent as determ ned by GAAP.” “[A]s determ ned by GAAP”
modi fies “useful life” and indicates that the useful life of the

| mprovenent shoul d be determned with reference to GAAP

standards, rather than determ ned by the parties with reference
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to their own experience or any other factors. Thus, an
assessnment of “useful life . . . as determ ned by GAAP’ requires
know edge of GAAP.

M. Brody is not qualified to testify as to the “useful
l[ife” of the claimed inprovenents “as determned by GAAP.” It is
undi sputed that he was not qualified as an expert witness with
speci al i zed know edge of accounting and GAAP.° Moreover, Federal
Rul e of Evidence 701 prevents M. Brody, a lay wtness, from
providing his opinion as to useful life. Lay opinion testinony
must be “rationally based on the perception of the wtness .

[ and] not based on scientific, technical or other specialized
knowl edge.” The neaning of “useful |ife” under GAAP standards
cannot be described as “rationally based on the perception” of

M. Brody since the record does not disclose that he has any

o “If scientific, technical, or other specialized

knowl edge will assist the trier of fact to understand the
evidence or to determne a fact in issue, a witness qualified as
an expert by know edge, skill, experience, training or education,
may testify thereto . . . .” Fed. R Evid. 702. Plaintiff does
not argue that M. Brody is an accounting expert; it argues
rather that such an expert is unnecessary. See Pl. Wston's Mem
of Lawin Opp./Reply to Def.’s Request to Strike Opinion
Testinmony of Weston’s Wtness, Al an Brody (doc. no. 45).

10 “If the witness is not testifying as an expert, the
W tness’ testinony in the formof opinions or inferences is
limted to those opinions or inferences which are (a) rationally
based on the perception of the witness, (b) helpful to a clear
understanding of the witness’ testinony or the determ nation of a
fact in issue, and (c) not based on scientific, technical or
ot her specialized know edge within the scope of Rule 702.” Fed.
R Evid. 701.
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knowl edge of GAAP standards. Furthernore, interpretation of GAAP
requires “specialized know edge” of accounting which falls within

the scope of Rule 702. See, e.q., In re Canpbell Soup Co. Sec.

Litig., 145 F. Supp. 2d 574, 593 (D.N. J. 2001) (holding that
guestions about the interpretation of GAAP are best left to
expert testinony at trial).

Because M. Brody’s opinion of useful |ife under GAAP
is neither adm ssible |ay opinion under Rule 701 nor the opinion
of a qualified expert under Rule 702, Defendant’s notion wll be
granted and M. Brody’'s testinony as to the useful life of any

claimed i nprovenents will be struck

1. CONCLUSI ONS OF LAW!

A Legal Standard

"[ T] he burden of proof in a contract action is upon the

party alleging breach.” E. Tex. Mdttor Freight, D anond Div. V.

2 pPennsyl vania |l aw applies to this dispute. “In a diversity
action, the court ‘nust apply the choice of Iaw rules of the
forumstate to determ ne what substantive law will govern.’”

Huber v. Taylor, 469 F.3d 67, 73 (3d Gr. 2006) (quoting Klaxon
Co. v. Stentor Elec. Mg. Co., 313 U S. 487, 496 (1941)).

Choi ce-of -l aw provisions “will generally be given effect” in
Pennsylvania. 1n re Allegheny Int'l, Inc., 954 F.2d 167, 178 (3d
Cir. 1992) (citing Smth v. Commonwealth Nat’'l Bank, 557 A. 2d
775, 777 (Pa. Super. 1989)). The Lease and the FSQA each provide
that they shall be construed under Pennsylvania | aw, these

choi ce-of -1 aw provisions will be given effect.
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Ll oyd, 484 A 2d 797, 801 (Pa. Super. 1984). “The party having
the burden of proof in a contract matter nust sustain it by a

‘ preponderance of the evidence.’” Snyder v. Gavell, 666 A 2d

341, 343 (Pa. Super. 1995). The preponderance of the evidence
standard requires the party bearing the burden of proof to
convince the finder of fact that "the facts asserted by the

[ party] are nore probably true than false.” Burch v. Reading

Co., 240 F.2d 574, 579 (3d Cir. 1957); United States v. Paynent

Processing &r., LLC 461 F. Supp. 2d 319, 322 (E.D. Pa. 2006).

“[T]he plaintiff in an action for breach of contract
has the burden of proving damages resulting fromthe breach.”

Spang & Co. v. U.S. Steel Corp., 519 Pa. 14, 25 (1988).

“[ Dl amages cannot be based on a nere guess or speculation.” |d.
at 26. Instead, the evidence nust “wth a fair degree of
probability establish a basis for the assessnent of danages.”
Id. at 27.

“A fundanental rule in construing a contract is to
ascertain and give effect to the intent of the contracting
parties. It is firmy settled that the intent of the parties to
a witten contract is contained in the witing itself. \Wen the
words of a contract are clear and unanbi guous, the neaning of the

contract is ascertained fromthe contents alone.” Chen v. Chen,

893 A 2d 87, 93 (Pa. 2006) (quoting Mace v. Atl. Refining Mtaq.

Corp., 785 A 2d 491, 496 (Pa. 2006)). “A contract is not
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anbi guous if the court can determne its neaning w thout any
gui de ot her than a know edge of the sinple facts on which, from
the nature of the |l anguage in general, its neaning depends.”

Bohl er - Uddehol m Am , Inc. v. Ellwod Goup, Inc., 247 F.3d 79, 92

(3d Cr. 2001) (applying Pennsylvania law). “To determ ne
whet her anbiguity exists in a contract, the court may consider
“the words of the contract, the alternative neani ng suggested by
counsel, and the nature of the objective evidence to be offered
in support of that nmeaning.” 1d. (quotation omtted).

“I't is axiomatic in contract |aw that two provisions of
a contract should be read so as not to be in conflict wth each

other if it is reasonably possible.” Keystone Fabric Lam nates,

Inc. v. Fed. Ins. Co., 407 F.2d 1353, 1356 (3d Cr. 1969)

(appl yi ng Pennsylvania |law). Moreover, if an inconsistency
bet ween two provisions is unavoidable, the nore specific of the
two provisions will trunp the nore general of the provisions.

Capitol Bus Co. v. Blue Bird Coach Lines, Inc., 478 F.2d 556, 560

(3d Cir. 1973); Harrity v. Cont’l-Equity Title & Tr. Co., 280 Pa.

237, 242 (1924). *“*\Werever reasonable,” the provisions of a
contract are “interpreted as consistent with each other and with

any rel evant course of performance.’” Sunbeam Corp. v. Liberty

Mit. Ins. Co., 781 A 2d 1189, 1193 (Pa. 2001).

B. Weston's C ai ns
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Weston asserted a breach of contract clai m against
Bal a based on six alleged breaches; two parts of the claimwere
settled by the parties before trial.' The remaining four parts
are: first, Weston is entitled to be paid for food and beverage
sales it made during Septenber 2006; second, Weston is entitled
to the unused food m ninmuns collected by Bala for 2006; third,
Weston should be paid a termnation fee for party contracts it
booked; and fourth, Weston should be paid a term nation fee for

i nprovenents it nade to the Prem ses.

1. Sept enber 2006 Food & Beverage Sal es

The parties agree that Weston is entitled to be paid
for food and beverage sal es nmade in Septenber 2006, |ess certain
deductions for nonthly expenses. Goss dining roomsales in
Sept enber were $54,542.03. The parties agree that Bala is
entitled to deduct at |east $19,497 in expenses fromthis anmount.
Bal a further argues that it may deduct the cost of a Funk Water
Purifier ($1,912.09), which was installed during Septenber 2006.
Weston argues that Bala is not entitled to rei nbursenment for the
cost of the Funk Purifier and that Bala may deduct only $19, 497.

Because the court holds that Bala is not entitled to be

rei nbursed by Weston for the cost of the Funk Water Purifier, see

12 The parties agree that Weston is entitled to $666. 22
for dinnerware purchased from Wston and to $12,333 for catering
provi ded during certain golf outings.
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infra 8 I11.C 1, Bala nmay deduct only $19,497. Wston is entitled

to $35,044.13 for dining roomsales in Septenber 2006.

2. Unused Food M ni nuns

The parties contest whether or not Weston is entitled
to the anpbunts collected by Bala for unused food m ni nuns. 3

The Lease does not specifically address the issue of
unused food m ni nuns, aside fromproviding that Bala will require
its menbers to purchase from Weston a m ni nrum of $1, 000 per year
in food and beverage. Section 9 of the Lease provides that Bal a
“Wll turn over to Tenant all funds received for standard food
and beverage purchases on a nonthly basis,” but it does not make
cl ear whether “funds received for standard food and beverage
purchases” includes noney collected for purchases that nenbers
were required, but failed, to nake.

It is undisputed that, despite the contract’s |ack of
express direction regarding the food m ni mnuns, Weston received
the unused food m ninuns collected by Bala every year until 2006.
“‘“\Wherever reasonable,” the provisions of a contract are
“interpreted as consistent with each other and with any rel evant

course of performance.’” Sunbeam Corp. v. Liberty Miut. Ins. Co.,

781 A.2d 1189, 1193 (Pa. 2001). Although the contract does not

13 The parties al so dispute the anount of the 2006 unused
food mninmunms; the Court resolved this dispute in its findings of
fact.
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expressly state that Weston will receive the unused food m ni nuns
each year, it is clear that the requirenment that $1, 000 be

purchased “from Tenant” was intended to guarantee Weston a

certain amount of business each year. This interpretation is
consistent wwth the parties’ practice of paying unused m ni nmuns
to Weston each year. Therefore, the Court concludes that the
parties intended Weston to receive the unused food m ni nuns.

Weston is entitled to $17, 329. 93 for unused food m ni nuns.

3. Party Contracts

The parties disagree as to the anount of the
termnation fee owed to Weston under Section 3(c)(i) for parties
schedul ed to take place followng term nation. Section 3(c)(i)
provides that, in order to receive the termnation fee, Wston
must have provided Bala with copies of party contracts within 30
days of receiving the termnation notice (i.e., within 30 days of
June 19). The contracts must be signed, witten and binding, and
a deposit nust have been collected. Finally, only events for 16
or nore persons constitute parties wthin the nmeaning of Section
3.

The only evidence provided by Weston to show that it
notified Bala of upcom ng events within the time limt prescribed

by Section 3 is a list of events conpiled by Bill Horn based on

-17-



information supplied to himby Wston.'* The list notes the nane
and date of each event, whether a contract had been subm tted,
and whet her a deposit had been paid, along wth additional
information irrelevant to Section 3. The Court credits M.
Horn's testinony that the |ist he prepared for |ovine Bros.
contains a conplete summary of the materials supplied to Bala by
Wést on.

The events that neet the Section 3(c) criteria are: the
Rosenbaum Scheinfeld, Goss, Levin, Paul, Pierce and Overbrook

H. S. Reuni on Brunch events.?® These are the only events |isted

14 Weston argues that any contracts provided to |ovine

Bros. should be treated as having been provided to Bala. Putting
aside the issue of whether notification of lovine constitutes
notification of Bala, party contracts were transmtted to |ovine
on Septenber 30, 2006. Thus, any contracts supplied to Iovine
t hat had not already been given to Bill Horn were not tinely for
t he purposes of the term nation fee.

1 Bal a contends that events scheduled to take place nore
t han one year after the contract date should not be included
because Section 6 of the Lease prohibited Weston from booki ng
banquets nore than one year in advance w thout Bala's approval.
Bill Horn testified that Wston had never sought Bala' s approval
bef ore booki ng an event nore than one year in advance. Weston
of fered no evidence that the events in question, the Scheinfeld
and Overbrook events, were approved by Bala. However, even if
West on breached Section 6(c)(iv) of the Lease by booking events
nore than one year in advance, this breach does not excuse Bala's
performance under Section 3(c).

The non-breaching party to a contract is only excused
from perfornmance under a contract if the breaching party’s breach
was material. Oak Ridge Const. Co. V. Tolley, 504 A 2d 1343,
1348 (Pa. Super. 1985). Materiality is determ ned based on
factors that include the extent of the non-breaching party’s
injury and the adequacy of conpensation avail able for that
injury, the extent to which the breaching party can cure its
breach, and whether the breaching party’ s behavior conports with
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for which there was a signed contract and al so a deposit.
Section 3 provides that Weston’s termnation fee is to
be based on the contract price, not the actual amount spent on
the event. Because the lists prepared by Horn either do not
mention the price or list the actual price, the Court relies on
the prices shown in Plaintiff’s Exhibit 8 to determ ne the
contract prices.!® The contract prices for the relevant events
are as follows: Rosenbaum $11,700; Scheinfeld, $8,367; G oss,

$6, 300; Levin, $2,400; Paul, $7,400; and Overbrook, $1,500.%

standards of good faith and fair dealing. [d. Wston' s failure
to seek Bala's perm ssion before booking the Scheinfeld and
Overbrook events is not material. It does not appear that Bala

has been injured by Weston’s breach, therefore, the breach can be
conpensated with nom nal damages. WMbreover, there was no

evi dence that Weston acted in bad faith; it appears instead that
the parties sinply devel oped the practice of Wston booki ng
events without Bala s input. Because Weston’s breach of Section
6 is not material, Bala s performance under Section 3 is not
excused as to the termnation fee for the Scheinfeld and
Over br ook events.

16 The parties agree that Weston's practice was to record
the contract price in handwiting in the |ower right-hand corner
of the contract.

o No award will be made for the Pierce event. According
to Bala’s list, a signed contract and deposit were received for
the event. However, the contract price is not listed in Bala's
materials, nor is it recorded on the contract supplied by Wston.
Wthout any information as to the Pierce contract price, the
Court is unable to fashion an award.

The contract price is not listed in Exhibit 8 for the
Scheinfeld event. Therefore, the Court relies on the event price
listed in Bala’s materials. A conparison of the contract prices
recorded on the contracts thenselves with the anbunts on Bala's
list shows that the prices listed by Bala were usually within a
few hundred dollars of the contract price. Therefore, the Court
concludes that Bala's anobunt is a sufficiently close
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Weston is entitled to twenty-five percent of each contract price,

or $9, 416. 75.

4, Per manent | nprovenent s

Weston’s final claimis that Bala breached the Lease by
failing to pay Weston a term nation fee for permanent
i nprovenents nmade by Weston to the Prem ses during the | ease
term Section 3(c)(ii) entitles Weston to a termnation fee
based on

the unanorti zed cost of any permanent inprovenents
(“I'nprovenents”) made by Tenant during the term of
the Food Service Qperating Agreenent or this Lease
Co Tenant will be reinbursed for the portion
of the Inprovenents represented by the nonths of
useful life not used by Tenant. Such anmount shal
be determined by nmutiplying the <cost of an
| mprovenent, divided by the useful life in nonths
of such Inprovenent as determned by GAAP
anortized on a straight |ine basis, by the nunber
of nmonths which the Tenant wll be unable to use
such i nprovenent .
Lease Agreenent at 3(c)(ii).

Weston nmade at | east $50,000 worth of inprovenents to
the Prem ses, however, Weston has not proven that it is entitled
to danages for Bala's failure to pay a termnation fee for these
i nprovenents. To prove its claimfor a termnation fee, Wston
needed to show the useful life as determ ned by GAAP of each

i nprovenent, the cost of the inprovenent and the tine when the

approxi mati on of the contract price to allow a reasonably
accurate assessnent of damages.
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i nprovenent was nmade (in order to calculate the useful life
remaining at the tinme of termnation).

Weston argues that 10 years should be used as the
useful life for each inprovenent, relying on Brody's testinony
that the intent of the parties in drafting the contract was that
10 years woul d be used regardl ess of the actual expected |ifespan
of an inprovenent and w thout resort GAAP. However, this
testimony will not be considered. The contract is clear and
there is no need for extrinsic evidence.

Section 3(c)(ii) states the formula for calculating the
termnation fee, followed by “e.g.,” and a cal cul ati on show ng
how the term nation fee would be determ ned for an i nprovenent
costing $12,000 with a useful life of 10 years. The “e.g.”
followwng the termnation fee formula clearly indicates that the
calculation that follows is sinply an exanple of how the fornul a
shoul d be applied. Not even Brody hinself clainmed that the
parties intended that the other portions of the exanple be used
for each inprovenent (for exanple, that each inprovenent be
val ued at $12,000 regardl ess of its actual cost). It would be
contrary to the | anguage of the contract to adopt ten years as
the useful life of each inprovenent.

West on has not proved the useful |life of any of the
i nprovenents. No expert testinony was offered as to the GAAP

met hod of determ ning useful life. Even if lay opinion testinony
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were accepted to determ ne useful life, there is insufficient
credi bl e testi nony upon which to base the determ nation. Brody
testified that, in his experience, kitchen equipnment |asts “well
over 20 years.” However, he also testified that the Funk Wter
Softener coul d be expected to | ast approximately five years,
underm ning his claimthat nost equipnent lasts 20 years. No
testinmony was offered as to which pieces of equipnment listed in
Exhi bit 3 should be consi dered kitchen equi pnent; thus, even if
the Court did credit the assertion that kitchen equi pnent |asts
20 years, it would be unable to apply this information in a
useful way.

Because there is insufficient evidence fromwhich to
determ ne the useful life of any of the clainmed inprovenents, the
termnation fee described in Section 3(c)(ii) cannot be
cal cul ated. Weston has failed to neet its burden of establishing
damages within a "fair degree of probability.” Wston wll not

be awarded a term nation fee under Section 3(c)(ii).

C. Bal a’s Countercl ai ns

Bal a asserts a four-part countercl ai magai nst Wston
for breach of contract.

1. Funk Water Purifier

Bala clains that it is entitled to deduct the cost of a

Funk Water Purifier fromthe anount paid to Weston for Septenber
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2006 food and beverage sales. The Lease entitles Bala to deduct
nmont hl y expenses fromthe anount paid to Weston; however, Bala
has failed to prove that the purchase of the Water Purifier
constitutes a nonthly expense. Wston paid a nonthly fee to

| ease a water softener during its tenancy. The purchase of the
Funk Softener appears to obviate the need for that |ease. Rather
than being a nonthly expense, the Softener is a pernmanent

i nprovenent for which, under Section 3(c), Wston would be
entitled a termnation fee if Wston had purchased the Softener.
Bal a has not proven that the Softener constitutes a nonthly
expense; therefore, the cost of the Softener will not be deducted
fromthe anmount awarded to Weston for Septenber 2006 di ning room

sal es.

2. Li quor License

The parties agree that Weston owes Bal a $25, 000 because

Bal a advanced Weston funds for the purchase of a liquor |license.

3. Def erred Rent

Bal a clainms that Weston owes $32,500 in deferred rental
paynments. The parties agree that Weston’s rent obligation of
$50, 000 for 2005 was deferred for one year. Rather than paying
rent in 2005, Weston was to pay its 2005 rent in nonthly

install nents of $2,500 over ten-nonth periods in 2006 and 2007.
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The parties also agree that, when the | ease was term nated,
Weston had paid $17,500 of the $50, 000 owed for 2005. They
di spute whether Bala is entitled to offset the remai ning $32, 500
fromsuns owed to \Weston.

Bal a argues that it is entitled to deferred rent under
Section 4(a), which provides that “[u]pon term nation, all unpaid
deferred rents shall be credited against any suns due Tenant by
Landl ord.” Weston argues that Section 11 conflicts with Section
4, creating anbiguity and thereby requiring extrinsic evidence to
interpret the |ease.!®

The Lease is not anbi guous. Section 4(a) clearly
states that unpaid deferred rent will be credited agai nst any
suns owed by Bala to Weston at the term nation of the Lease.
Section 11 nmakes no nmention of deferred rent, but only states
t hat paynent of rent shall cease fromthe date of di spossession
Sections 4 and 11 are consistent. Section 11 speaks only of
rent, not deferred rent; it refers to rent obligations that had
not accrued at the tinme of dispossession. Thus, there is
conflict wwth Section 4's provisions for deferred rent.

Moreover, even if Section 11 were read to apply to

18 The only extrinsic evidence offered by Weston is

Brody's testinony that it was his understanding that he would not
be obligated to nake additional paynments of either rent or
deferred rent if the Lease was term nated.

- 24-



deferred rent, the two sections do not conflict.?® Section 4
requires only that deferred rent be applied to reduce anmounts
owed by Bala to Weston. It does not require Weston to pay
deferred rent out of pocket. This requirement is consistent with
Section 11's provision that no rental paynents will be nmade after
di spossessi on.

Because Section 4(a) requires that unpaid deferred rent
be credited against any suns owed by Bala to Weston, any award in
favor of Weston will be reduced by $32,500, the amount of unpaid

deferred rent.

4. Repairs & Repl acenents

Bal a asserts that Weston is obligated to pay for a
variety of repairs and replacenents that were carried out after
Weston vacated the Prem ses. The Lease provided that Wston
woul d “keep the non-structural and interior portions of the
Prem ses and the Personal Property in good order and repair and
[ woul d] surrender the Leased Property in as good condition as
when recei ved, excepting depreciation caused by ordi nary wear and
tear.” Weston was “solely responsible for any and al
mai nt enance, repairs or replacenments.” However, Wston was not

“required to make any capital inprovenents to the Prem ses unl ess

19 If the sections did conflict, Section 4(a), as the

section that deals nost specifically with deferred rent, would
trunp Section 11, a nore general section.
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such work is required in connection with the specific activities
to be perfornmed by Tenant.” Def.’s Ex. 1, 8§ 14(a).

a. Repairs required to comply with the Gty of
Phi | adel phi a Heal th Code

Bal a argues that Weston is obligated to pay for repairs
that were carried out after Weston vacated in order to bring the
Club into conpliance with the Gty of Philadel phia s Health Code.
| nvoi ces for these repairs form Defendant’s Exhibit 13. Bala's
counterclaimfor these repairs will be denied for the foll ow ng
reasons.

First, Bala failed to prove that the violations of
heal th code devel oped during Weston's tenancy. Bala had a valid
health |icense when Weston arrived; no evidence was offered that
the license was revoked during Weston's tenure. Second, Ueltzen
found the building to be in good condition during his wal k-
through. Third, lovine visited the kitchen several tines,
sonetines with Bill Horn. There is no evidence that the two nen
observed problens during their visits. Fourth, although Horn
testified that the equi pment had to be shut down for safety
reasons the norning after Weston vacated, no expl anati on was
of fered of how lovine Bros. operated in the nonths between the
start of its lease and the time of repairs. Thus, Horn's
testinmony as to the disastrous condition of the kitchen
i mredi ately foll ow ng Weston's departure i s unconvi nci ng.

Finally, two of the invoices include expenses that were
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incurred to renovate the Men’s Gill, a portion of the Prem ses
that Plaintiff vacated in 2004. Bill Horn testified that Bal a
was able to operate the Men’s Gill successfully after 2004.

Bal a offered no evidence that the problens with the Men’s Gill

actual ly devel oped while Weston was still in possession of the
Gill. Nor did Bala show that Wston sonehow caused a | at ent
defect to develop in the Men's Gill that only manifested itself

in 2007. One of the problens addressed in 2007 was a col | apsed
fl oor, which presumably woul d have i npeded Bal a’s operation of
the Gill during the years between 2004 and 2007. Therefore, the
Court concludes that the problens with the Men's Gill devel oped
after Bala took over operation of the Gill. Because Bala did
not prove that Weston breached its duty to maintain the prem ses,
Bala is not entitled to danages for this part of its

counterclaim

b. HVAC expenses

Bal a clains that Weston nust pay for repairs nade to
the HVAC system after the term nation of Weston’s tenancy.
Section 13(c) of the Lease provides that Wston was responsible
for “maintain[ing], repair[ing] and if necessary replac[ing]

any HVAC unit solely serving the Prem ses.” Wston was al so
required to “maintain at all tinmes a preventive mai ntenance

contract for such unit at Tenant’s sol e expense.”
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Weston breached the Lease by allow ng the HVAC system
on the Premses to fall into a state of disrepair. Before Wston
vacated the Prem ses, Bala notified it that club nmenbers were
conpl ai ni ng about the air conditioning. Wston did nothing to
address these conplaints, despite its obligations under the
| ease. I n Cctober 2006, Bala spent $2,067.76 repairing the
system

Bal a al so had work perfornmed on the HVAC systemin
Decenber 2006 and January 2007. The Court concludes that Bal a
has not proven that these problens were present when Weston
vacated. Testinony as well as the invoices thensel ves show t hat
the work done after QOctober 2006 was sinply to replace itens that
wear out as part of ordinary usage. No evidence was offered that
addi tional work was needed at the tine of the October repair but
that the work was deferred. Bala has not proven that the
Decenber and January repairs were caused by Weston’s breach of
contract.

Bala is entitled to $2,067.76 for repairs to the HVAC

necessitated by Weston’s breach of contract.

C. Kitchen repairs

Bal a clains that Weston should be responsible for the
costs of various repairs Bala made to kitchen equi pnrent after

West on vacated the prem ses.
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The parties agree that Bala is entitled to $540.46 for
the repair of a Wulcan oven on Novenber 20, 2006. Judgnment w ||
be entered agai nst Bala on the remai nder of the kitchen repairs
because Bal a has not proven that the need for the repairs arose
bef ore Weston vacated. The majority of the kitchen repairs were
made in March and April 2007; all of the repairs were nmade over
one nonth after Weston vacated. The kitchen was in working order
when Bill Horn and the Iovines wal ked through during the weeks
prior to Septenber 30, 2006. Horn testified that everything
appeared to be working well the night before Wston vacat ed.

Mor eover, lovine Bros. began operating out of the club’s kitchen
i medi ately after Weston vacated, suggesting that the kitchen was
functional and that the need for repairs arose after Wston's
departure.

Bala is entitled to $540.46 for this part of its

counterclaim

d. M ssi ng ki tchen equi pment

Bal a asserts a counterclaimagainst Weston for certain
equi pnent bel onging to Bala that Weston took when it vacated the
Prem ses.

Bala is entitled to rei nbursenent for the “Bain Marie”
Deli Refrigerator and the hand slicer, both of which were on the

Prem ses at the start of Weston’s tenancy. Bala is also entitled
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to reinbursenment for 7 of the 11 m ssing stainless steel tables.
Seven tables were present at the start of Weston' s tenancy, but
four were purchased by Weston. These four remain Weston’s
property.

Bal a provided a list of estimated replacenent costs
prepared by Bill Horn, who researched the anount Bala will spend
to replace each mssing item Balais entitled to $4,379.99 for

t he m ssing equi pnent. 2°

| V. CONCLUSI ON
For the reasons stated above, Wston and Bala are
entitled to the follow ng anounts:

Weést on: $35, 044. 13 ( Sept enber di ni ng room sal es)
$17, 329. 97 (Unused food mi ni nmuns)
$ 9,416.75 (Party contracts)
$ 0. 00 (Permanent i nprovenents)
Total : $61, 790. 81

Bal a: $ 0.00 (Funk Water Purifier)
$25, 000. 00 (Liquor 1icense)
$32,500. 00 (Deferred rent)
$ 2,067.76 (Repairs to the HVAC system
$ 540.46 (Repairs to kitchen equi pnent)
$ 4,379.99 (Mssing kitchen equi pnent)
Total : $64, 488. 21

The amount owed to Bala by Weston will be offset by the

anount Bala owes to Weston. Therefore, judgnment will be entered

2 The estinmated cost to replace 11 steel tables was

$2, 200, which equals $200 per table. Because Bala is entitled to
rei mbursenent for only 7 of the tables, only $1,400 will be
awarded for the cost of the tables.
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for Bala on the claimand counterclaimin the anmount of

$2, 697. 40.
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