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Carrie Norman ("Ms. Norman" or "claimant"), a class
menber under the Diet Drug Nationw de Cl ass Action Settl enment
Agreenent ("Settlenment Agreenent”) with Weth,! seeks benefits
fromthe AHP Settlenent Trust ("Trust").? Based on the record
devel oped in the show cause process, we nust determ ne whet her
cl ai mant has denonstrated a reasonabl e nedi cal basis to support

her claimfor Matrix Conpensation Benefits ("Matrix Benefits").?

1. Prior to March 11, 2002, Weth was known as Anerican Hone
Product s Cor porati on.

2. Charity G Norman, Ms. Norman's child, also has submitted a
claimfor derivative benefits.

3. Matrix Benefits are paid according to two benefit matrices

(Matrix "A" and Matrix "B"), which generally classify claimnts

for conpensation purposes based upon the severity of their

medi cal conditions, their ages when they are diagnosed, and the

presence of other nedical conditions that al so may have caused or

contributed to a claimant's val vul ar heart disease ("VHD'). See
(conti nued. ..)



To seek Matrix Benefits, a claimant nust first submt a
conpleted G een Formto the Trust. The G een Form consists of
three parts. Part | of the G een Formis to be conpleted by the
claimant or the claimant's representative. Part Il is to be
conpleted by the claimant's attesting physician, who nust answer
a series of questions concerning the claimnt's nedical condition
that correlate to the Matrix criteria in the Settlenment
Agreenent. Finally, Part Ill is to be conpleted by the
claimant's attorney if he or she is represented.

In April 2003, clainmant submtted a conpleted G een
Formto the Trust signed by her attesting physician, Elliot D.
Agin, MD. Based on an echocardi ogram dated August 28, 2000, *

Dr. Agin attested in Part Il of Ms. Norman's Green Formthat she
suffered fromnoderate mtral regurgitation, pul nmonary

hypertensi on secondary to noderate or greater nmtra

3.(...continued)

Settlenment Agreenent 88 IV.B.2.b. & I1V.B.2.d.(1)-(2). Matrix A1
descri bes the conpensation available to Diet Drug Recipients with
serious VHD who took the drugs for 61 days or |onger and who did
not have any of the alternative causes of VHD that nade the B
matrices applicable. In contrast, Matrix B-1 outlines the
conpensation available to Diet Drug Recipients with serious VHD
who were registered as having only mld mtral regurgitation by
the cl ose of the Screening Period, or who took the drugs for 60
days or less, or who had factors that would nmake it difficult for
themto prove that their VHD was caused solely by the use of

t hese di et drugs.

4. In the Geen Form Dr. Agin listed the date of claimant's
echocar di ogram as August 30, 2000. The echocardi ogramreport in
t he Show Cause Record, however, reflects a date of August 28,
2000. W need not resolve this discrepancy as neither the Trust
nor cl ai mant asserts that there are different echocardi ograns at
issue in this claim

-2-



regurgitation, an abnormal left atrial dinmension and a reduced
ejection fraction in the range of 30%to 34% Based on such
findings, claimnt would be entitled to Matrix B-1,° Level |
benefits in the amount of $104, 453.

In the report of clainmant's echocardi ogram John
Prather, MD., the review ng cardiol ogist, stated that there was
“[mMild mtral regurgitation.”™ Dr. Prather, however, did not
specify a percentage as to the level of claimant's mtral
regurgitation. Under the definition set forth in the Settl enent
Agreenent, noderate or greater mtral regurgitation is present
where the Regurgitant Jet Area ("RJA") in any apical viewis
equal to or greater than 20% of the Left Atrial Area ("LAA").
See Settlement Agreenment 8§ |.22. Dr. Prather also concluded that
clai mant had "[m oderate pul nonary hypertension with a PA
pressure of 57mrHg." Under the Settl enent Agreenment, pul nonary
hypertensi on secondary to noderate or greater mtra
regurgitation is defined as peak systolic artery pressure >40 nm
Hg neasured by cardiac catheterization or >45 nm Hg neasured by
Doppl er Echocardi ography, at rest, utilizing standard procedures
assuming a right atrial pressure of 10 mmHg. See id.
§ IV.B.2.c.(2)(b). Dr. Prather further noted that claimant's

left atriumnmeasured 3.39 cm The Settlenent Agreenent, however,

5. Caimant ingested diet drugs for |ess than sixty-one days.
Thus, if eligible for benefits, claimant only would be entitled
to paynment based on Matrix B-1. See Settlenent Agreenent

§ IV.B.2.d.(2)(b). daimant concedes that her claimis on Matrix
B- 1.
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defines an abnormal left atrial dinension as a left atrial
supero-inferior systolic dinension greater than 5.3 cmin the
api cal four chanber view or a left atrial antero-posterior
systolic dinmension greater than 4.0 cmin the parasternal |ong
axis view See id. Finally, Dr. Prather estimated clainmant's
ejection fraction as 21% An ejection fraction is considered
reduced for purposes of a mtral valve claimif it is nmeasured as
| ess than or equal to 60% 1d. In a handwitten note in the
Green Form Dr. Agin stated the foll ow ng:

| have reviewed the 8/ 30/2000 videot ape,

Moderate MR is present. LA enlargenent 5.5

cm supero inferior dinension. LVEF aprox.
30% ... Pulm areterial hypertension (57

nrHg) .

In March 2006, the Trust forwarded the claimfor review
by one of its auditing cardiologists. Pursuant to Court Approved
Procedure No. 11 ("CAP 11"), approved by this court in Pretrial
Order ("PTO') No. 6100 (Mar. 31, 2006), the Consensus Expert
Panel ("CEP") reviewed the results of claimant's audit and

recommended that her claimbe re-audited.® According to the CEP

6. Under CAP 11, the CEP, which consists of three experts
designated by the Trust, Weth and C ass Counsel, "assist[s] the
Trust in the admnistration of O ains" and "devel op[s] and
i npl enent[s] such quality assurance neasures as it believes are
appropriate to provide a reasonabl e degree of assurance that the
Audi ts conducted by the Auditing Cardiologists fairly and
accurately distinguish between those C ains that are payable and
those in which there is no reasonabl e nedical basis for the
claim" CAP 11 at Y 3, 8. In addition, "[i]f the CEP
determ nes that the result(s) of the review of a Claimor a group
of Clains in Audit depart from accepted standards of practice in
applying the nedical criteria of the Settlenent Agreenment (and
(continued. . .)
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"Claimant appears to neet criteria for noderate MR by Singh
criteria."’

Thereafter, in June 2006, the Trust forwarded the claim
for re-audit by Irmna Gadus-Pizlo, MD., one of its auditing
cardiologists. In re-audit, Dr. Gadus-Pizlo al so concluded that
there was no reasonabl e nedical basis for Dr. Agin's finding that
cl ai mant had noderate mtral regurgitation because claimnt's
echocar di ogram denonstrated only mld mtral regurgitation. Dr.
Gradus- Pi zI o, however, concurred with the attesting physician's
finding of an abnormal |eft atrial dinmension and a reduced
ejection fraction.?

Based on Dr. Gadus-Pizlo's diagnosis of mld mtra
regurgitation, the Trust issued a post-audit determ nation

denying Ms. Norman's claim Pursuant to the Rules for the Audit

6.(...continued)

any applicable Pre-Trial Orders),"” and have al so "determ ned that
an Audit result on a Caimor group of Clains for Matrix
Conpensation Benefits is not reliable,” the Trust may require the
re-audit of a claim [d. at § 9(c).

7. As required by CAP 11, the original audit results, as well as
the results of the re-audit, are part of the Show Cause Record.
In the prior audit, the auditing cardiologist found that clai nmant
had mld mtral regurgitation

8. Under the Settlement Agreenent, a claimant is entitled to
Level 1l benefits for danage to the mtral valve if he or she is
di agnosed with noderate or severe mtral regurgitation and one of
five conplicating factors delineated in the Settlenent Agreenent.
See Settlenent Agreement 8 IV.B.2.c.(2)(b). As the Trust did not
contest the attesting physician's finding of an abnormal |eft
atrial dinmension and a reduced ejection fraction, each of which
is one of the conditions needed to qualify for a Level Il mtral
valve claim the only issue is claimant's |level of mtra
regurgitation.
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of Matrix Conpensation Clains ("Audit Rules"), clainmnt contested
this adverse determination.® 1In contest, clainmant submtted five
(5) still frames fromclaimant's echocardi ogram which
purportedly denonstrated noderate mtral regurgitation.

The Trust then issued a final post-audit determ nation
again denying Ms. Norman's claim In its final post-audit
determ nati on, however, the Trust conceded the follow ng:

The Trust believes that, notw thstanding the

i nappropriate neasurenents of your mtral

regurgitation by your Attesting Physician,

your true level of mtral regurgitation may

approach noderate.
Claimant disputed this final determ nation and requested that the
clai mproceed to the show cause process established in the
Settlement Agreenent. See Settlenent Agreenent 8 VI.E. 7; PTO No.
2807, Audit Rule 18(c). The Trust then applied to the court for
i ssuance of an Order to show cause why Ms. Norman's clai mshoul d
be paid. On January 22, 2007, we issued an Order to show cause

and referred the matter to the Special Mster for further

proceedi ngs. See PTO No. 6873 (Jan. 22, 2007).

9. dains placed into audit on or before Decenber 1, 2002 are
governed by the Policies and Procedures for Audit and Di sposition
of Matrix Conpensation Clains in Audit, as approved in PTO No.
2457 (May 31, 2002). dains placed into audit after Decenber 1,
2002 are governed by the Audit Rules, as approved in PTO No. 2807
(Mar. 26, 2003). There is no dispute that the Audit Rul es
contained in PTO No. 2807 apply to Ms. Norman's claim

10. This statenent by the Trust is simlar to the concl usion of
the CEP that: "C ainmant appears to nmeet criteria for noderate MR
by Singh criteria.™
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Once the matter was referred to the Special Master, the
Trust submitted its statement of the case and supporting
docunentation. Caimant then served a response upon the Speci al
Master. The Trust submitted a reply on April 13, 2007. The Show
Cause Record is now before the court for final determ nation
See Audit Rul e 35.

The issue presented for resolution of this claimis
whet her cl ai mant has met her burden in proving that there is a
reasonabl e nedi cal basis for the attesting physician's finding
that she had noderate mtral regurgitation. See id. Rule 24.
Utimately, if we determne that there was no reasonabl e nedi ca
basis for the answer in claimant's G een Formthat is at issue,
we nmust affirmthe Trust's final determ nation and may grant such
other relief as deened appropriate. See id. Rule 38(a). |If, on
t he ot her hand, we determi ne that there was a reasonabl e nedica
basis for the answer, we nust enter an Order directing the Trust
to pay the claimin accordance with the Settlenent Agreenent.

See id. Rule 38(b).

In support of her claim claimnt reasserts the
argunents rai sed during the contest phase of the audit process.
In response, the Trust argues that claimant failed to establish a
reasonabl e nedical basis for her claim

After reviewing the entire Show Cause Record before us,
we find that claimnt has established a reasonabl e nedi cal basis
for her claim Caimant's attesting physician revi ewed

cl ai mant' s echocardi ogram and found noderate mtral
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regurgitation. Simlarly, the CEP appointed by the court
pursuant to PTO No. 6100 concluded that: "d aimant appears to
neet criteria for noderate MR by Singh criteria."* Although in
re-audit the Trust's auditing cardiol ogi st concluded that
claimant had mld mtral regurgitation, inits final post-audit
determ nation, the Trust neverthel ess conceded that claimnt's
"true level of mitral regurgitati on may approach noderate."?'?
Under these circunstances, claimnt has net her burden in
establ i shing a reasonabl e nedical basis for her claim?®

For the foregoing reasons, we conclude that clainant
has nmet her burden in proving that there is a reasonabl e nedi cal
basis for her claimand is consequently entitled to Matrix B-1,
Level 11 benefits. Therefore, we will reverse the Trust's denial
of the claimsubmtted by Ms. Norman for Matrix Benefits and the

rel ated derivative claimsubmtted by her child.

11. Under CAP 11, a claimnmay not be re-audited twi ce. See CAP
11 at § 9(c). Accordingly, notwi thstanding the Trust's
concession, claimant's claimcould not be re-audited again.

12. The Trust never expl ains why, given the conclusion of the
CEP and its own concession in the final post-audit determ nation,
it nevertheless still concluded that there was no reasonabl e

medi cal basis for the attesting physician's finding of noderate
mtral regurgitation. Although the Trust asserts that a
Techni cal Advisor should review claimant's echocardi ogram given
the finding of the CEP and the concession of the Trust, review by
a Technical Advisor is unnecessary.

13. Accordingly, we need not address claimant's argunents in
support of her claim
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AND NOW on this 9th day of Novenmber, 2007, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat the final post-audit determ nation of the AHP
Settlenment Trust is REVERSED and that clainmants Carrie Nornman and
her child, Charity G Norman, are entitled to Matrix B-1, Level
Il benefits. The Trust shall pay such benefits in accordance
with the Settl enent Agreenent.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



