I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BETTY THOVAS, ) Cl VIL ACTI ON

NO. 06-1916
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UNI VERSI TY OF PENNSYLVANI A,

Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. OCTOBER 2, 2007

Before the Court are Defendant University of
Pennsylvania’ s (the “University”) notion to enforce an all eged
settlenment agreenent and Plaintiff Betty Thomas’s renewed notion
to vacate the Court’s order of Novenber 30, 2006, in which the
Court dism ssed the case after having been advised that the
parties had settled the matter. M. Thonas contends that there
is no settlenent agreenent with her former enployer, the
University. The University, on the other hand, asserts that it
accepted an offer to settle made by Ms. Thomas at a settl enent
conference, thus formng a settlenent agreenent between the
parties.

The Court held an evidentiary hearing during which the

parties presented evidence of the circunstances surrounding the



al | eged settlement.? The Court concludes? that the University
accepted Ms. Thonmas’'s offer to settle the case; therefore, the

settlenent agreement will be enforced.?

FI NDI NGS OF FACT
Ms. Thomas initiated this action by filing a conpl aint
on May 5, 2006 (doc. no. 1). M. Thomas, an African-Anerican
woman, alleges that the University discrimnated agai nst her on
the basis of her race in violation of 42 U S.C. § 1981, Title VII
and the Pennsyl vani a Human Rel ati ons Act.

At all material tinmes during the litigation, Ms. Thomas

1 Local Rule of Civil Procedure 53.3.3 mandates that

alternative dispute resolution proceedings, including conferences
with a magi strate judge, “shall be kept confidential, and

di scl osure by any person of confidential dispute resolution
comuni cations is prohibited unless confidentiality has been

wai ved by all participants in the [settlenent conference], or

di sclosure is ordered . . . for good cause shown.” Local R Gv.
P. 53.3.3; see also Beazer E., Inc. v. Mead Corp., 412 F. 3d 429,
435 (3d Cir. 2005) (applying local appellate rules to hold that a
party to an appellate nedi ati on session could not use any oral
statenents made during the session to prove the existence or
terms of a disputed settlenent). Here, neither party objected to
M. CGold s testinmony concerning Ms. Thomas’s statenment to the
magi strate judge, and thus the Court deens the confidentiality of
her statenent waived pursuant to Local Rule 53.3.3.

2 Thi s menorandum constitutes the Court’s findings of

fact and conclusions of law. See Fed. R Cv. P. 52.
3 The University alternatively argues that Ms. Thomas

gave her attorneys express authority to settle, and that her

attorneys in fact settled the case on her behal f. Because the

Court concludes that the University accepted an offer of

settl enment nmade by Ms. Thomas herself, the Court need not visit

this alternative theory of settlenent.
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was represented by Sidney L. Gold, Traci M G eenburg, and Kerry
M Snyder, fromthe law firmof Sidney L. Gold & Associ ates,
P.C.* Transcript of 6/19/07 Hearing (“Tr. 6/19/07") at 10. The
University is represented by Kristine Gady Derewicz and M chelle
Hal gas Malloy fromthe law firmof Littler Mendel son, P.C

In | ate Novenber of 2006, Ms. Thomas spoke with M.
Gold and authorized M. CGold to accept $22,000 in settlement of

her case.®> Tr. 6/19/07 at 34. The parties inforned the Court

4 Sidney L. Gold & Associates, P.C. was permtted to
wi t hdraw after Ms. Thomas cl ai med she was not bound by the
settlenment agreenent with the University. M. Thomas then
proceeded pro se. At the hearing, Ms. Thonas of fered evidence
and cross-exam ned witnesses. M. Thomas is a highly educated
and experienced professional, who received both her undergraduate
and masters degrees fromthe University of Pennsylvania and
worked in an administrative capacity for many years at the
University. She proved to be an abl e advocate throughout the
evi denti ary heari ng.

° The facts related to the earlier negotiations are as

fol | ows.

On Sunday, Novenber 26, 2006, M. CGold enniled M.
Thomas, stating “I conveyed your willingness to accept the offer
of 22k . . . we won’'t have an answer until tonorrow - we wl|
advise.” Email from Gold to Thomas of 11/26/07. The foll ow ng
day, Ms. Snyder emailed Ms. Thonmas: “This enmail is to confirm

t hat your case settled today for $22,000. The witten settlenent
agreenent is being prepared, and we will be in touch as soon as
it is ready to be executed.” Enmail from Snyder to Thomas of
11/27/06. M. Thonas responded early the next norning, “Thank
you for the update.” Email from Thomas to Snyder of 11/28/06

On Novenber 28, 2006, M. CGold sent Ms. Thonmas a letter
“to confirmthat a settlenent in the anmbunt of $22,000 has been
consunmated.” Ltr. from Gold to Thomas of 11/28/06. The letter
advi sed that “your acceptance of the settlenent constitutes a
bi ndi ng agreenment between you and the conpany, which cannot be

changed at a later tine.” 1d. The letter also requested that
Ms. Thomas “sign the bottomof this letter where indicated
confirm ng your acceptance of the settlenment herein.” 1d. M.
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that they had agreed to settle this case for $22,000, and the
Court dism ssed the case pursuant to Local Rule of Cvil
Procedure 41.1(b) (doc. no. 18). The University then drafted a
witten settlenment agreenent and release to finalize the
settlenment. However, the settlenent agreenent drafted by the
University included a provision prohibiting Ms. Thomas from
reappl ying for any enpl oynent position wth the University, a
provi sion to which Thomas had never expressly agreed. Tr.
6/19/07 at 34. The settlenent, so close to being consummt ed,
di sintegrated thereafter.

On Decenber 27, 2006, Thomas filed a notion to vacate
the Court’s Order of Novenber 30, 2006 di sm ssing the case (doc.
no. 19). On January 25, 2007, the parties requested an
opportunity to neet with Magi strate Judge Rueter in an attenpt to
sort out their differences. On March 9, 2006, Judge Rueter net

with the parties. According to M. Gold,® Ms. Thomas’s counsel

Thomas signed the bottomof the letter where it stated “1I HEREBY
AUTHORI ZE SIDNEY L. GOLD & ASSOCI ATES TO ACCEPT THE OFFER OF
SETTLEMENT AS NOTED ABOVE.” 1d. She also signed a Schedul e of
Distribution, attached to the letter, which explained that, of
the $22,000 settlenent, $17,254.05 would be paid to her and

$4, 745.95 woul d be paid to her attorneys as costs and | egal fees.
Id. This distribution reflected an agreenent between Ms. Thonas
and her attorneys for reduced legal fees. Tr. 6/19/07 at 19-20.

6 The only evidence of what occurred before Judge Rueter

is the testinmony of M. Gold, which both sides adopt. Neither
Ms. Thomas, nor the | awers who were present at the settlenent
conference with Judge Rueter, testified at the hearing.
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at the time of the settlenent conference, Ms. Thomas “i nforned
Judge Rueter [during the conference]. . . that she would be
willing to sign a revised agreenent provided the future

enpl oynent restriction was renoved.” Tr. 6/19/07 at 12.

On March 26, 2007, at a status and schedul ing
conference wth counsel (but wthout Ms. Thomas), Ms. Malloy, on
behal f of the University, advised the Court that the University
was willing to draft a witten agreenent without the no-rehire
provision. Transcript of 3/26/07 Conference at 5. M. Gold, on
the record, invited the University to forward hi man agreenent,
stating “and I wll then forward it to ny client with ny
recommendations, and then at that point if there’'s a problem
"1l report it to Ms. Derewicz and report it to the Court.” |1d.

On March 26, 2007, the University faxed a revised
settlenment agreenent to M. Gold and Ms. Snyder. Ltr. from
Derewicz to Gold & Snyder of 3/26/07. The letter stated, “[i]n
light of [Ms. Thomas’ s] representation to Judge Rueter, and in an
effort to resolve this matter, the University has now agreed to
delete the No Rehire provision fromthe agreenent.” 1d. The
issue is whether the University's agreenent to delete the
| anguage that Ms. Thomas found unacceptabl e constituted an

acceptance of an offer to settle the case.



1. CONCLUSI ONS OF LAW

A. Burden of Proof

Local Rule of Gvil Procedure 41.1(b) provides that a
party seeking to vacate, nodify or strike a court’s order of
di sm ssal bears the burden of showi ng good cause why the order

shoul d be set aside. Local R Cv. P. 41.1(b); see Wndnoor

Learning Cr. v. Cty of Wlmngton, 1996 W. 117471, at *7 (E.D

Pa. Mar. 12, 1996) (Robreno, J.) (citing Capital Controls Co. V.

Aetna Cas. & Sur. Co., 1989 W 167396, at *2 (E.D. Pa. Aug. 2,

1989); Fulton v. Ampbco Ol Co., 1988 W 74961, at *1 (E.D. Pa.
July 11, 1988)). However, the party seeking to enforce a
settl enment agreenent bears the burden of proving that such an

agreenent was fornmed. Mazzella v. Koken, 739 A 2d 531, 536 (Pa.

1999).

Because the University seeks to enforce the settl enent
agreenent, it bears the burden of proving that an agreenent was
reached by the parties. |[If the University satisfies its burden
of proving that it accepted an offer made by Ms. Thomas, the case
is closed, and there is no good cause to vacate the order. On
the other hand, if the University fails to show that a settl enent
was reached, then the case is still open and the order of
di sm ssal should be vacated. Accordingly, the Court wll begin
with consideration of the University’'s notion to enforce the

settl enment agreenent.



B. Settl enent Formation

Settl ement agreenents are governed by the ordinary

principles of contract law. In re Cendant Corp. Prides Litig.,

233 F.3d 188, 193 (3d Cr. 2000). As with any contract, it is
essential to the formation of a settlenment agreenent that “the
m nds of the parties should neet upon all the terns, as well as

the subject matter, of the [agreenent].” Mazzella v. Koken, 739

A 2d 531, 536 (Pa. 1999). “[A]n agreenent to settle a lawsuit,
voluntarily entered into, is binding upon the parties, whether or
not made in the presence of the court, and even in the absence of

awiting.” Geenv. John H lews & Co., 436 F.2d 389, 390 (3d

Cr. 1970). A “*settlenent agreenent is still binding even if it
is clear that a party had a change of heart between the tine he
agreed to the ternms of the settlenment and when those terns were

reduced to witing.’”” Wndnoor Learning CGr. v. Cty of

Wl m ngton, 1996 W. 117471, at *7 (E.D. Pa. Mar. 12, 1996)

(Robreno, J.) (quoting Pugh v. Super Fresh Food Markets, Inc.,

640 F. Supp. 1306, 1308 (E.D. Pa. 1986)).

When Ms. Thonas represented to Judge Rueter that she
woul d accept a $22,000 settlenment provided that there was no
provi sion prohibiting her rehire by the University, she made a
definite and specific offer to settle the case. Because the

Uni versity accepted, she is bound by the terns of her offer.



Once the offer was accepted, the case was settled.’ A settlenent
is at bottoma contract and it is basic contract |aw that an
of fer cannot be withdrawn after it has been accepted. See

Pacitti v. Macy's, 193 F.3d 766, 772-73 (3d Gr. 1999);

Rest atenent (Second) of Contracts 8 24 cnt. a (“offer itself is a
prom se, revocable until accepted’).
Because the University can denonstrate that a

settl ement agreenment was reached, there is no good cause to

! In an ordinary conmercial setting, Ms. Thomas’s

statenent that she “would” be willing to nake a deal for $22, 000
woul d Iikely not constitute an offer, but would constitute a

solicitation of an offer. “[S]ince an offer nust be a prom se, a
nmere expression of intention or general willingness to do
sonmething . . . in return for sonething to be received does not

anount to an offer.” Cowen v. Krasas, 264 A 2d 628, 631 (Pa.
1970) (quoting WIliston on Contracts (3d ed.) 8 26). However, a
settlement conference with a magistrate judge is far from an
ordinary commercial negotiation. A party’ s statenment that she
woul d settle a case on particular terns is nore than a nere
solicitation of an offer when nmade to a nmagi strate judge during a
settl ement conference in the presence of counsel with the intent
that the statenent be conveyed to the other side for the purpose
of settling the case. Wen a party in a good faith settl enent
effort authorizes the nagistrate judge to convey her wllingness
to settle on a particular set of ternms, she nust be viewed as
conveying an offer, albeit through a neutral third party.

Nor is this a case in which the parties dispute the
terms of the oral settlenment or were unable to agree on the
details of a witten docunent after an oral agreenent was
reached. The parties agree on the terns of the oral agreenent;
the question is only whether that agreenent is enforceable. See
McCune v. First Judicial Dist. of Pa. Prob. Dep’'t, 99 F. Supp. 2d
565 (E.D. Pa. 2000) (enforcing settlenment in simlar situation
where plaintiff did not dispute having orally assented, but
cl ai red settl enent was unenforceabl e because she refused to sign
witten release); Mower v. Warner-Lanbert Co., 2000 W. 974394
(E.D. Pa. July 14, 2000) (enforcing settlenent despite
plaintiff’'s refusal to sign witten instrunent foll ow ng ora
settlenment of the case).
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vacate this Court’s order closing the case. Therefore, the
University’s notion will be granted and Ms. Thomas’s notion w |

be deni ed.

1. CONCLUSI ON

Because the University has denonstrated that it
effectively accepted Ms. Thomas’s settlenent offer, the
University's notion to enforce the settlement agreenent wll be
granted. Ms. Thomas’s notion to strike the order of dism ssal
w || be denied; good cause has not been shown to vacate the
Court’s earlier order.

An appropriate order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BETTY THOVAS, : ClVIL ACTI ON
: NO. 06-1916
Pl ai ntiff,

UNI VERSI TY OF PENNSYLVANI A,

Def endant .

ORDER

AND NOW this 2nd day of COctober 2007, it is hereby
ORDERED that Plaintiff’s Renewed Mdtion to Vacate Order (doc. no.
27) is DEN ED.

It is FURTHER ORDERED t hat Defendant’s Mtion to
Enforce Settlenment (doc. no. 30) is GRANTED. This case shall be
mar ked CLOSED.

It is further ORDERED that the parties shall proceed to

execute the settlenent agreenent and carry out its termns.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




