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In the current conplaint in this matter, plaintiff
Freedom Medi cal, Inc. nanes twenty-three defendants, conprising
sevent een individuals and six corporations, and all eges nine
causes of action, one of which has since been dism ssed, for
viol ations of the Racketeer Influenced and Corrupt O ganizations
Act (“RICO), 18 U S.C. 8§ 1961, et seq., and for m sappropriation
of trade secrets, fraud, breach of fiduciary duty, conspiracy,
conversion, and breach of contract.

Freedom Medi cal has noved to amend the conplaint. The
proposed anendnents woul d nane ni ne additional defendants, add
one additional cause of action for tortious interference with
contractual rel ations against several of the original and
addi ti onal defendants, and expand on the existing allegations of
m sconduct as to the original defendants. The Court will deny

the notion to the extent it seeks to add additi onal defendants or

to expand on the allegations of the initial conplaint, but it



will grant the notion to the extent it seeks to add a cl ai m of
tortious interference.

Leave to anmend a conplaint is to be “freely given when
justice so requires.” Fed. R Cv. P. 15(a). A request to amend
may be deni ed, however, when the noving party has denonstrated
undue delay, bad faith or dilatory notives; when the anmendnent
woul d be futile; or when the amendnent woul d prejudice the other

party. Hill v. Gty of Scranton, 411 F.3d 118, 134 (3d G r

2005). An anmendnent will be futile when it would not withstand a

nmotion to disn ss. Garvin v. City of Phil adel phia, 354 F.3d 215,

222 (3d Gr. 2003).

Amrendnents to Add Additi onal Defendants

The ni ne additional defendants Freedom Medi cal proposes

to add to the conplaint are: Techmate, Inc.; Jatinder Bhati a;
Tinothy M MCorm ck; Quality Medical Goup, Inc.; Quality

Medi cal South, Inc.; Kathy G Il espie; Mschico Warren; Merl ene
Pierre; and Soma Technol ogy, Inc. The Court finds that the
proposed anmendnents would be futile as to five of the proposed
addi ti onal defendants, but that at |east sonme of the clains

agai nst the four other proposed additional defendants could
survive a notion to dismss. To the extent the clains are not

futile, however, the Court will still deny |l eave to anend because



the Court finds that they woul d cause undue prejudice to the

exi sting defendants.

A Futility
As to five of the defendants — Techmate, Inc.;
Jatinder Bhatia; Tinothy M MCorm ck, Quality Medical G oup,
Inc.; and Quality Medical South, Inc. — Freedom Medical’'s clains
are insufficient to state any claim and the notion to add them

as defendants can be denied on grounds of futility al one.

1. Techmate, |nc.

Proposed defendant Techmate, Inc. (“Techmate”) is
all eged to be a nedical equi pnent business in Houston, Texas,
used as a conduit for equi pnent and busi ness opportunities stol en
from Freedom Medical. Techmate was alleged to be originally
owned by defendant Gurmt Bhatia and sold to defendant U S. Md-
Equi p, Inc. (*“US Med-Equip”) in 2005.

The al |l egations of the proposed anended conpl ai nt,
however, nmake clear that Techmate was not a legal entity during
the tine it allegedly participated in defraudi ng Freedom Medi cal .
The proposed anmended conpl aint all eges that Techmate was
organi zed as a Texas corporation in 1995, but that it “ceased its

| egal existence in February 1998 in connection with a tax



forfeiture” and later “filed as a Texas Fictitious Business Nane”
in 2005. Am Conpl. § 13.

Havi ng ceased | egal existence in 1998, Techmate could
not have participated in the various all eged schenes agai nst
Freedom Medi cal, which are alleged to have begun in 2001. 1d. at
1 50. Anending the conplaint to add Techmate as a def endant
therefore woul d be futile because “Techmate” is at nost,
according to Freedom Medical’s own pl eadi ngs, nerely a busi ness

name for existing defendants Gurmt Bahtia and/or US Med- Equi p.

2. Jati nder Bhatia

Proposed defendant Jatinder Bhatia is alleged to be the
wi fe of defendant Gurmt Bhatia and “one of the control persons
and an enpl oyee” of defendant US Med- Equi p and proposed def endant
Techmate, which are both alleged to have been conduits for other
defendants to profit from Freedom Medical’s stol en property and
busi ness. These are the only allegations in the conpl aint
agai nst Jatinder Bhatia and they are insufficient to state a
cl ai m agai nst her.

I n considering her husband Gurmt Bahtia s notion to
dism ss the original conplaint, the Court found that, although it
was a cl ose question, Freedom Medical had stated a cl ai m agai nst
M. Bhatia by alleging that he was one of US Med-Equi p’s owners,

directors, and officers and that he actively participated in its



managenent. As to Jatinder Bhatia, however, there are no
al l egations that she actively participated in the managenent of
ei ther Techmate or US Med- Equi p.

Absent such an allegation, Freedom Medical has failed
to adequately allege Ms. Bhatia's participation in the RI CO
associ ation-in-fact enterprise alleged in the conplaint.? These
all egations are therefore insufficient to plead that she
commtted any of the RICO violations alleged. They are also
insufficient to plead the four state law torts all eged agai nst
her: fraud, m sappropriation of trade secrets, conversion, and
conspiracy. The proposed anendnent to add Jatinder Bhatia as a

defendant will therefore be denied as futile.

3. Tinmothy M M Corni ck

Proposed defendant Tinothy M MCormck is alleged to
be a friend of defendants Thomas G || espie, Patrick Frayne and
Phillip Frayne. H s residential address is alleged to have been
used on invoices sent to Freedom Medi cal from MedLogic, a
fictitious conpany that defendants Thomas G || espie, Ceorge
Ri vera and Anerican Medical Logistics allegedly used to profit
from busi ness opportunities diverted from Freedom Medi cal .

McCormck is also alleged to have received nonthly statenents and

. See Univ. of Mi. at Balt. v. Peat, Marwick, Miin & Co.,
996 F.2d 1534, 1539 (3d Cir. 1993). See also this Court’s
Menmor andum and Order of August 29, 2007, at 29-34.
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checks from Anerican Medical Logistics bank account and to have
made unspecified “fal se representations regardi ng Med Logi ¢ and
his involvenent in the fraudul ent activities against Freedom
Medi cal .” Am Conpl. at Y9 86, 122(e)

These all egations are insufficient to state a claim
agai nst McCorm ck for the causes of action for RICO violations,
fraud, conspiracy, and conversion alleged against himin the
proposed anended conplaint. Even taken as true and construed in
the light nost favorable to Freedom Medi cal, these allegations
anount only to the claimthat McCorm ck’s residential address was
used as the mailing address for MedLogic, an alleged conduit for
busi ness stolen from Freedom Medical. There is no allegation
that McCorm ck knew of any alleged fraudulent activity by the
ot her defendants or that he joined or actively participated in
any such activity. The sentence alleging that McCorm ck nmade
fal se statenents provides no detail and consists of nothing nore
than a bare assertion insufficient to satisfy Fed. R Cv. P.
9(b). As such, these allegations fail to state a claimand the
proposed anendnment to add himas a defendant will be denied as

futile.

4. Quality Medical Goup, Inc. and Quality Medi cal
Sout h, Inc.

Proposed defendants Quality Medical Goup, Inc. and

Qual ity Medical South, Inc. are alleged to be nedical equipnrent
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conpanies in New Jersey and Florida, respectively. They are

al l eged to have been referred business opportunities belonging to
Freedom Medi cal by former Freedom Medi cal enpl oyee Joseph
Janssens. They are also alleged to have “sought to recruit other
Freedom Medi cal enpl oyees to divert business opportunities” and
to have assisted defendants Thomas G |l espie, CGeorge R vera, and
American Medical Logistics in “servicing equi pnent stolen from
Freedom Medi cal and in servicing forner custoners of Freedom

Medi cal diverted by these defendants.” Am Conpl. 9 77-78.

The al | egati ons concerni ng Joseph Janssens’ diversion
of business to the Quality Medical entities have already been
addressed in this Court’s Menorandum and Order of Septenber 14,
2007, which granted Janssens sunmary judgnent as to the
plaintiff’s R CO clainms and di sm ssed the pendant state clains
agai nst himfor lack of supplenental jurisdiction. For the
reasons stated in that Menorandum the allegations concerning the
Quality Medical entities’ involvenent with Janssens do not state
a RICO claimand do not support jurisdiction over any of the
state law cl ai ns al | eged.

The additional allegations in the proposed anended
conpl aint do not change this conclusion. The allegation that the
Quality Medical entities attenpted to recruit other Freedom
Medi cal enployees in addition to Janssens does not support either

the federal clains for RRCO violations or the state | aw cl ai ns



al |l eged against the Quality Medical entities of fraud,

m sappropriation of trade secrets, conspiracy, or conversion.

The allegation would seemto be an attenpt to allege a claimfor
tortious interference with contract, but even that claimwould
fail because 1) Freedom Medical never alleges that the Quality
Medi cal entities were successful in inducing any Freedom Medi cal
enpl oyee ot her than Janssens to breach his or her enpl oynent
contract or in otherw se diverting business from Freedom Medi cal ,

see Thonpson Coal Co. v. Pike Coal Co., 412 A 2d 466, 470-72 (Pa.

1979) (elenment of tortious interference claimis that defendant’s
action caused breach of contract or |oss of prospective
contractual relations); and 2) because the clai mwuld not be
part of the sanme core of operative fact as the federal clains
agai nst the other defendants and so the Court would | ack
jurisdiction to consider it. See 9/14/07 Menorandum at 14-18.
The allegation that the Quality Medical entities
servi ced equi pnent stolen from Freedom Medi cal by others and
serviced custoners diverted from Freedom Medi cal by others is
al so insufficient to state any of the clains alleged. There is
no allegation that either Quality Medical entity knew that the
equi pnent or custoners were inproperly taken from Freedom Medi cal
or that either entity willingly participated in the acts of the

ot her defendants. As the proposed anended conplaint fails to



state a claimagainst either Quality Medical entity, the notion

to add them as defendants will be denied as futile.

5. Kathy G|l espie, Mschiko Warren, Merlene Pierre,
and Soma Technol ogi es

It is a close question whether the allegations against
the remai ning four defendants are sufficient to state a claim
As to certain clainms such as fraud, which nust be pled with
specificity, the allegations are insufficient. As to the clains
of RICO violations and the other state |aw clains, the
sufficiency of the allegations is |ess clear. Because, as set
out below, the Court finds that allow ng these defendants to be
added to the conplaint would unfairly prejudice the existing
defendants, the Court will not parse out the clains against these
four defendants and determ ne which could and could not survive a
nmotion to dismss. To resolve this notion, it is enough to
determ ne that at |east some of the clains for these defendants
could survive a notion to dismss and therefore the notion to add

t hese def endants cannot be denied on grounds of futility.

B. Undue Prejudi ce

To the extent that Freedom Medical’s proposed
anendnents to add additional defendants are not futile, they are

unduly prejudicial to the existing defendants.



The parties agree that they have engaged in “extensive
di scovery.”? Freedom Medical filed this suit on July 20, 2006
Because Freedom Medi cal had requested a prelimnary injunction,
the Court ordered expedited discovery on matters related to the
injunction, but did not Iimt discovery on other matters. The
prelimnary injunction was resolved by stipulation in March 2007.
D scovery continued unrestricted until My 17, 2007, when the
Court granted a protective order preventing the parties from
serving additional discovery until the Court resolved the pending
notions to dismss, but not restricting parties from pursuing
di scovery already served. The parties continued to pursue
preexi sting discovery during the time this order was in effect,
filing at |east six notions to conpel and several notions for
protective orders.

| f granted, Freedom Medical’s notion to add additi onal
defendants wll likely require that substantial additional
di scovery be taken. Each of the newy added defendants w |
likely need to be deposed and m ght al so be served with witten

di scovery.® Each new defendant will also likely serve additional

2 See Freedom Medi cal’s Menorandum i n Support of its
Motion for Leave to File an Arended Conplaint at 1; Thomas and
Lori Gllespie and Phillip and Patrick Frayne’s Qpposition at 2.

3 Al t hough no party addresses the issue specifically, it
appears fromthe parties’ briefing that none of the proposed
addi tional defendants has yet been deposed. Proposed defendant
M schi ko Warren has been deposed as a corporate representative
for Signature Energency Products, LLC, but was not questioned
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di scovery on Freedom Medi cal or the original defendants. To the
extent any w tness al ready deposed gave testinony bearing on any
of the newy added defendants, the new defendants wll Iikely
request to have those w tnesses re-deposed. bjections to sone
or all of this new y-requested discovery may be raised and wll
need to be resolved by this Court.

The additional discovery required by the addition of
t he proposed new defendants woul d i npose significant costs and
del ay upon the existing defendants in the case. These costs
constitute undue prejudice to the current defendants, and the
Court wll therefore deny Freedom Medical’s notion to anend to

the extent it seeks to add additi onal defendants. See Cureton v.

Nat'| Collegiate Athletic Ass’'n, 252 F. 3d 267, 275-76 (3d Gr

2001) (uphol ding denial of notion to anend that woul d have
requi red defendant to “engage in burdensone new di scovery and

significant new trial preparation”).

1. Anendnents to Add Cains for Tortious |Interference

Freedom Medi cal seeks to add a new claimfor tortious
interference with contract or prospective contractual relations
(Count X) agai nst existing defendants Thomas G |l espie; Gegory

Salario; diff Hall; George R vera; Signature Medical Ltd., LLC

about her individual activities outside her capacity as corporate
desi gnee.
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Si gnature Energency Products, LLC ; American Medical Logistics,
LLC, and US Med- Equi p.* The proposed anended conpl ai nt all eges
that these defendants approached a nunber of active Freedom

Medi cal enpl oyees with the intent of “inducing themto
participate in the nunmerous schenes and bad acts” alleged in the
conplaint, presumably in breach of their enploynent contracts.

It also alleges that these defendants successfully diverted
“custoners and or business contacts” from Freedom Medical. Am
Conpl. at § 168-73.

These al |l egations of tortious interference are
sufficient to state a cl ai magai nst the existing defendants.
Under Pennsylvania |law, the elenments of a cause of action for
intentional interference with a contractual relation, whether
exi sting or prospective, are: (1) the existence of a
contractual, or prospective contractual relation between the
conplainant and a third party; (2) purposeful action on the part
of the defendant, specifically intended to harmthe existing
relation, or to prevent a prospective relation fromoccurring;
(3) the absence of privilege or justification on the part of the
defendant; and (4) the occasioning of actual |egal damage as the

result of the defendant's conduct. Bl ackwell v. Eskin, 916 A. 2d

4 Freedom Medi cal al so seeks to assert this claimagainst
proposed additional defendants Quality Medical G oup, Inc.;
Qual ity Medical South, Inc.; and Soma Technol ogy, whom the Court
has already determned will not be added to the case.

12



1123, 1127-28 (Pa. Super. C. 2007). Here, Freedom Medi cal has
al l eged that these defendants intentionally interfered both with
Freedom Medical s contracts with its enployees and its
prospective contracts with its custoners, and that as a result it
suffered a | oss of business. View ng these allegations in the
light nost favorable to Freedom Medical, they state a claimfor
tortious interference, and Freedom Medi cal’s request to anend its
conplaint to add the allegations is therefore not futile.
Allowing the claimof tortious interference against the
exi sting defendants will also result in no undue prejudice.
Freedom Medi cal ’s conpl aint already all eges that the defendants
di verted Freedom Medi cal s business and custoners as part of the
al |l eged schenes to defraud that are the basis of their RI CO
claims. Adding a claimfor tortious interference arising out of
t hese sane facts should not require nmuch, if any, additional
di scovery and inposes no undue burden or prejudice upon the
def endants. Freedom Medical’s notion to anmend the conplaint to

add a claimof tortious interference wll therefore be granted.

[11. Amendnments to Expand on All egations Concerning Existing
C ai 8 _about Existing Defendants

Freedom Medi cal al so seeks to anend its conplaint to
i ncl ude new al |l egati ons of m sconduct on the part of the current
def endants. Freedom Medi cal does not describe anywhere in its

noti on papers what exactly these proposed changes are, nor has it

13



provided the Court with a copy of the anmended conplaint marked to
show t hose changes. The length of the original conplaint and
what appears to be the relatively nodest nature of the changes
make it difficult for the Court to evaluate the plaintiff’s
notion with respect to these additions. The original conplaint
inthis action is 50 pages and 155 paragraphs |ong; the proposed
anended conplaint is 54 pages and 174 paragraphs |ong, wth nost
or all of the additional paragraphs dealing with the proposed
addi tional defendants. The Court therefore has not been able to
di scern exactly what additions the plaintiffs have made to the
exi sting all egations against the current defendants.

The Court has nonethel ess carefully exam ned the
proposed anended conplaint to determ ne whether its allegations
successfully re-plead clains dismssed fromthe original
conplaint in this Court’s Menorandum and Order of August 29,
2007. The Court finds that they do not. The deficiencies the
Court found in Count |, which inadequately alleged the required
connection between the RICO enterprise alleged and the
def endants, remain uncorrected in the anmended conpl aint.
Simlarly, the allegations of fraud that the Court found were not
pled with sufficient specificity in the original conplaint as to
certain defendants, remain insufficient to state a cl ai m agai nst

t hose defendants in the anmended conpl ai nt.
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Because the proposed additional allegations concerning

the existing defendants do not revive any of the previously

di sm ssed cl ains, they would not appear to have any practical
effect on this litigation. To the extent the allegations add
addi tional detail concerning existing clains, they are
unnecessary. Once a plaintiff has sufficiently pled a claim
there is no need to anend the pleadings to provide additional
background or support. Under the federal rules, the task of
defining the issues and devel oping facts for trial is left to

di scovery and sunmary judgnent, not pleading practice. See

Swierkiewcz v. Sorema N.A. , 534 U S. 506, 512-13 (2002).

Freedom Medi cal s request to add new al | egati ons about
the existing defendants will therefore be denied. Freedom
Medical’s notion fails to explain with any specificity what
changes its proposed anended conpl aint nmakes to the existing
al | egations against the current defendants. In the absence of
any assistance from Freedom Medi cal, the Court has been unable to
identify these changes fromits own eval uation of the conpl aint
because of the length of the conplaint and the scattered nature
of the proposed anmendnents. Although |eave to anend is to be
“freely given,” a noving party nust still provide a court
sufficient basis on which to exercise its discretion. Lake v.
Arnold, 232 F.3d 360, 373-74 (3d Cr. 2000). Freedom Medi cal ’ s

motion fails to do so with respect to its proposed additional

15



al | egations agai nst the existing defendants and | eave to anend

will therefore be deni ed.

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
FREEDOM MEDI CAL | NC. : ClVIL ACTI ON
V.
THOVAS R G LLESPIE, 111, :
et al. ) NO. 06-3195

ORDER

AND NOW this 1st day of Cctober, 2007, upon
consideration of Plaintiff Freedom Medical, Inc.’s Mtion for
Leave to File an Anended Conpl aint (Docket No. 216), and the
def endants’ oppositions thereto, I T IS HEREBY ORDERED t hat the
Motion is GRANTED I N PART as foll ows:

1) The Motion is DENTED to the extent it seeks | eave
to anend the conplaint to add Technmate, Inc.; Jatinder Bhati a;
Quality Medical Goup, Inc.; Quality Medical South, Inc.; Tinothy
M MCormck; Kathy G llespie; Mschico Warren; Merl ene Pierre;
and Soma Technol ogy, Inc. as additional defendants.

2) The Motion is GRANTED to the extent it seeks | eave
to anend the conplaint to add an additional count (Count X) for
tortious interference with contract and prospective contractual
rel ati ons agai nst existing defendants Thomas G || espie; Gegory
Salario; diff Hall; George Rivera; Signature Medical Ltd., LLC
Si gnat ure Emergency Products, LLC ; Anmerican Medical Logistics,

LLC, and U.S. Med-Equip, Inc.



3) The Motion is DENIED to the extent it seeks | eave
to anend the conplaint to include new all egations of m sconduct
on the part of the existing defendants in support of the existing
causes of action in the conplaint.

4) The al l egati ons of the proposed Amended Conpl ai nt
do not correct the defects found in this Court’s prior Menorandum
and Order of August 29, 2007, which resolved the defendants’
notions to dismss. For the reasons stated in that prior
Menmor andum and Order, the anended conplaint fails to state a
claimin Count I (RICO as to all defendants and in Count V
(Fraud) as to Dawn Hall, Gurmt Bhatia, U S. Med-Equip, Inc.,
Geg Salario, Phillip Frayne, Patrick Frayne, Lori Gl espie,
CGeorge Rivera and Anerican Medical Logistics, LLC

5) The proposed Anended Conpl aint, attached as
Exhibit Ato plaintiff’s Mdtion, shall be filed and docketed in
this case. The Cerk of Court shall note on the docket entry for
t he Amended Conplaint that it is entered as nodified by the terns
of this Order.

6) The foll owi ng defendants, who are nanmed in the
new y- added Count X (Tortious Interference) of the Anended
Compl aint, shall file an answer to this Count on or before 20
days after the date of entry of this Order. These defendants are
Thomas G llespie; Gegory Salario; Ciff Hall; George Rivera;

Signature Medical Ltd., LLC, Signature Enmergency Products, LLC



Ameri can Medi cal Logistics, LLC and US Med-Equip. The answers
of these defendants need not respond to any of the allegations of
t he Anended Conpl ai nt except Count X. The other defendants in
this action are not required to file an answer to the Anmended

Conpl ai nt .

BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




