IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GARY ANTHONY,
On behal f of Hinself and O hers
Simlarly Situated,

Cvil Action
No. 06-CV-4419

Plaintiff
VS.

)
)
)
)
)
)
)
SMALL TUBE MANUFACTURI NG )
CORP., doi ng busi ness as )
SMALL TUBE PRODUCTS CORP., INC.; )
ADM RAL METALS, | NC. ; )
TUBE METHODS, |INC., and )
CABOT CORPORATI ON, )
I ndi vidual ly and as Successor in )
Interest to Cabot Berylco, Inc., )
Kawecki Berylco Industries, Inc. )
and the Beryllium Corporation )
c/o C.T. Corporation Systerns, )

)

)

)

)

)

)

)

)

)

)

)

)

)

Def endant s
and

AVETEK, | NC. ;
BRUSH WELLMAN, I NC.: and
M LLENNI UM PETROCHEM CALS, | NC.,

formerly known as

National Distillers and

Chem cal Cor poration,

Third-Party Defendants

ORDER
NOW this 28!" day of Septenber, 2007, upon
consi deration of the Mtion of Defendant Brush Wellman Inc. to
Di smi ss Anended Third-Party Conplaint, which notion was filed

January 26, 2007; upon consideration of Tube Methods, Inc.’s
Response to Mdtion to Dismiss of Defendant Brush Wellman, Inc. to

Di smi ss Anended Third-Party Conpl aint, which response was filed



February 15, 2007; upon consideration of the Reply of Third-Party
Def endant Brush Wellman Inc. to Tube Methods, Inc.’s Response to
Motion to Dismss Arended Third-Party Conpl aint, which reply
brief was filed February 23, 2007; upon consideration of the
menoranda of law filed by the parties; and for the reasons
expressed in the acconpanyi ng Opi ni on,

IT 1S ORDERED that the Mtion of Defendant Brush

Vellman Inc. to Dismss Arended Third-Party Conpl aint is denied.

| T 1S FURTHER ORDERED that third-party defendant Brush

VWl lman I nc. shall have until October 19, 2007 to file an answer

to Tube Methods, Inc.’s Amended Third-Party Conpl aint.

BY THE COURT:

[ s/ James Knol | Gardner
Janes Knoll Gardner
United States District Judge
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APPEARANCES:
RUBEN HONI K, ESQUI RE and
STEPHAN MATANOVI C, ESQUI RE
On behal f of Plaintiff

JOSEPH G LITVIN, ESQU RE and
KENNETH J. WARREN, ESQUI RE
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On behal f of Defendant
Smal | Tube Manufacturing Corporation

ROCHELLE M FEDULLO, ESQUI RE
On behal f of Defendant
Admiral Metals Inc.

DAVI D C. ONORATO, ESQUI RE

GREGORY W FOX, ESQUI RE and

STEPHEN M HLADI K, ESQUI RE
On behal f of Defendant
Tube Met hods, | nc.

NEIL S. WTKES, ESQU RE
On behal f of Defendant
Cabot Corporation

KEVIN M DONOVAN, ESQUI RE
On behalf of Third-Party Def endant
Anet ek, 1nc.

MORTON F. DALLER, ESQUI RE
On behalf of Third-Party Def endant
Brush Wl | man, I nc.

JOSEPH M PROFY, ESQUI RE
On behalf of Third-Party Def endant
M Il enium Petrochem cals, Inc.

* * *

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on the Mtion of
Def endant Brush Wellman Inc. to Dism ss Arended Third-Party

Conpl ai nt, which notion was filed January 26, 2007'. The notion

! On February 15, 2007 Tube Methods, Inc.’s Response to Motion to
Di smiss of Defendant Brush Wellnman, Inc. to Dismss Arended Third-Party
Conpl aint was filed.

On January 25, 2007 the Menorandum of Law in support of Defendant
Brush Wellman Inc.’s Motion to Disniss Amended Third-Party Conpl ai nt was
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seeks to dism ss Tube Methods, Inc.’s Amended Third-Party
Conpl aint. For the reasons expressed bel ow, | deny defendant

Brush Wellman Inc.’s notion to dismss the third-party conpl aint.

JURI SDI CT1 ON

Jurisdiction is based upon diversity jurisdiction
pursuant to 28 U.S.C. 8 1332(d)(2)(A). This court has
suppl emental jurisdiction over the third-party state |aw cl ai ns

pursuant to 28 U. S.C. § 1367.

VENUE
Venue is proper pursuant to 28 U . S.C. § 1391(b) because
the events giving rise to plaintiff’s clains allegedly occurred
in Sellersville, Berks County, Pennsylvania, which is located in

this judicial district.

BACKGROUND

This matter is before the court on the notion of third-

party defendant Brush Wellman Inc. (“Brush Wellman”) to dismss

filed.

(Footnote 1 continued):

(Continuation of footnote 1):

On February 15, 2007 Tube Methods, Inc.’s Menmorandum of Law in
Opposition to Mtion of Defendant Brush Wellman, Inc. to Dismss Arended
Third-Party Conplaint was fil ed.

On February 23, 2007 the Reply of Third-Party Defendant Brush

Vel lman Inc. to Tube Method[s], Inc.’s Response to Mdtion to Disnmiss Anended
Third-Party Conplaint was fil ed.
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the third-party conplaint asserted against it by defendant
(third-party plaintiff) Tube Methods, Inc. (“Tube Methods”).
Brush Wellman’s notion to dism ss asserts defenses based on | ack
of subject matter jurisdiction and failure to state a clai mupon
which relief can be granted pursuant to both Federal Rul es of
Civil Procedure 12(b)(1) and 12(b)(6).

The underlying Cass Action Conplaint in this case
asserts a single claimfor negligence on behalf of a single class
representative, Gary Anthony, individually and on behalf of a
putative class of enployees and fornmer enpl oyees of the U S
Gauge facility? located in Sellersville, Pennsylvania. The C ass
Action Conpl aint alleges that the nmenbers of the proposed cl ass
were exposed to airborne beryllium (a toxic substance) while
enpl oyed at the plant. The |awsuit seeks as damages the costs of
medi cal nonitoring of the exposed enpl oyees. The conplaint avers
t hat defendant Tube Met hods, anong others, sold, machi ned,
assenbl ed and distributed berylliumand beryllium containing
products which were used at the facility.

Tube Methods has disclained any liability in the
underlying action. However, Tube Methods has filed a two-count
third-party conplaint against third-party defendant Brush

Vel |l man. Tube Methods contends that this court has suppl enental

2 According to paragraph 13 of the Cass Action Conplaint, from at
| east 1972 to the present, non-party U S. Gauge owned and operated a plant in
Sellersville, Pennsylvania, which processed berylliumand beryllium containing
products.
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jurisdiction over its third-party conplaint pursuant to

28 U.S.C. § 1367.

TH RD- PARTY COMPLAI NT

Tube Methods’ third-party conplaint asserts clains for
i ndemmity and contribution agai nst Brush Wl |l man pursuant to the
| aw of the Commonweal th of Pennsylvania. Tube Methods’ third-
party conpl aint agai nst Brush Wl |l man incorporates the
al l egations of the underlying Cass Action Conplaint. The third-
party conplaint specifically alleges that Tube Methods did not
provi de any berylliumor berylliumcontaining material to the
Sellersville facility.

Tube Methods asserts that it altered berylliumor
berylliumcontaining materials at the request of the facility
owner. Tube Methods alleges it “worked on” the beryllium
containing materials and returned the nmaterials at no charge.

Mor eover, Tube Met hods asserts that all berylliumand beryllium
containing materials on which it worked were originally provided
to the Sellersville facility by Brush Wl | man.

Wth regard to indemity, the third-party conpl aint
asserts that to the extent Tube Methods is found liable to the
plaintiff, Tube Methods’ liability is passive and secondary to
the liability of Brush Well man. Tube Met hods contends that the
duties owed to plaintiff by Tube Methods and Brush Wl |l man are

di sproportionate. Tube Methods avers that Brush Wl |l nman owed
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plaintiff a duty to provide materials in a safe manner, including
provi di ng warni ngs of dangers and hazards.

However, in contrast, Tube Methods alleges that it owed
only two possible duties to plaintiff: (1) a duty not to work on
berylliumcontaining materials in a manner so as to nake them
nore hazardous than they already were; and (2) (if Tube Methods
did make materials nore hazardous), a duty to provide further
war ni ngs and advise plaintiff of the increased hazards and
necessary safeguards for using the material.

Tube Met hods asserts that the underlying | awsuit does
not allege that Tube Methods nade any material s nore hazardous.
Therefore, Tube Methods argues that to the extent it is held
liable, it will be without active fault on its part and that any
underlying liability would be the result of the negligence of
Brush Vel | man.

Wth regard to contribution, the third-party conplaint
asserts that, to the extent Tube Methods is found liable to
plaintiff,the i ndependent acts of Brush Wellman, a joint
tortfeasor, conbined with those of Tube Methods to cause
plaintiff’s injury. Tube Methods all eges that Brush Wellman is
jointly and severally liable in tort for the injuries to
plaintiff. To the extent it is found |liable, Tube Mthods
contends it would be conpelled to pay nore than its pro rata

share because Brush Wl | man has not been naned in the underlying



conpl ai nt.



CONTENTI ONS OF THE PARTI ES

Brush Wl |l man Cont enti ons

Brush Well man argues that this court |acks subject
matter jurisdiction over Tube Methods’ third-party conpl aint and
that the conplaint nust be dism ssed. Based on Tube Methods’ own
avernents, Brush Wellman contends that Tube Met hods cannot show
that Brush Wellman is directly liable to Tube Methods. Brush
Wel | man argues that without direct liability this court cannot
exerci se supplenental jurisdiction over a third party.

Brush Wel |l man asserts that Tube Methods has disclai ned
all liability and clainms that Brush Wellman is the sole
responsi ble party for the underlying failure-to-warn cl ai ns.
Pointing to Tube Methods’ contention that it never sold any
berylliumcontaining material of any kind, Brush Wl Il nman avers
t hat Tube Methods clains it nmerely provided a service and was not
part of the chain of distribution. Thus, Brush Wellman asserts
t hat Tube Methods has alleged no liability exposure to the
plaintiff and therefore has no foundation for inpleader.

Brush Wel |l man al so contends that Tube Mt hods’
indemmity claimis deficient because it fails to set forth a
cl aimof secondary liability. Brush Wellman avers that Tube
Met hods has not pled any rel ationship between itself and Brush

Vel | man. Brush Well man contends that Tube Methods has failed to
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all ege a preexisting rel ationship begi nning before the alleged
tortious conduct, as a basis for secondary liability.

Furthernore, Brush Wl |l man avers that Tube Met hods has
not alleged any relationship that is equivalent to the
rel ati onship between a retail er and manufacturer. Thus, Brush
Wl | man asserts that Tube Methods cannot seek indemnification
because Tube Methods has disclainmed all liability and avers it
was not in the chain of distribution as a service provider.

Brush Wel |l man further argues that, even if the court
concludes that it has jurisdiction over Tube Methods’ clains, the
third-party conplaint should be dism ssed on the alternative
ground that Tube Methods failed to state a clai mupon which
relief can be granted. Brush Wellman contends that Tube Mt hods
has only offered conclusory allegations that Brush Wllnman is
liable to it for indemmity and contribution and has not pled
sufficient factual information to support either claim

Brush Wel |l man al so asserts that Tube Methods cannot
rely on the factual allegations of the underlying C ass Action
Conmpl ai nt wi thout specifying the particul ar paragraph of the
conplaint on which it relies. Moreover, Brush Wllman argues
t hat Tube Met hods has not identified any specific duties that
Tube Methods owed to plaintiff or any injuries that Tube Met hods
caused plaintiff as a result of the breach of its duties. Thus,

Brush Wel |l man contends that the third-party conpl ai nt does not
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al |l ege that Tube Methods has commtted any tort which could be
the basis for indemity or contri bution.

Finally, Brush Wellman contends that, unlike its
argunment pursuant to Rule 12(b)(6), its argunment for dism ssa
pursuant to Rule 12(b)(1) is not disfavored in the law. Brush
Wel | man asserts that in a Rule 12(b)(1) notion the burden of
persuasion shifts to plaintiff to denonstrate that the court has
jurisdiction. Brush Wellmn avers that the court shoul d consider
the nmerits of its Rule 12(b) (1) argunment prior to its 12(b)(6)
argunent because a jurisdictional attack is a | ogical

prerequisite to an attack on the nerits.

Tube Met hods Contentions

Tube Met hods di sputes Brush Wl |l nman’s contentions and
argues that its third-party conplaint adequately sets forth
clainms for indemification and contribution. Tube Methods
contends that the sole matter before the court is whether it has
adequately stated clains for indemity and contri buti on.

Tube Methods asserts that a determi nation of the nmerits
of Brush Wellman’s 12(b)(6) notion to dism ss al so resol ves Brush
Wl lman’s 12(b) (1) notion to dism ss because of the inter-
rel ati onship between the argunents. First, Tube Methods avers
that Brush Wellmn's sole argunent regarding jurisdiction is
based upon its contention that the third-party conplaint fails to

state a claimagainst Brush Wellmn for secondary liability.
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Second, Tube Met hods argues that clains for
i ndemmi fication and contri bution are always prem sed upon
secondary liability. Thus, Tube Methods contends that if it has
properly pled its clains, it has stated clains for secondary
liability.

Tube Methods avers it has stated a valid claimfor
i ndemmi fication because the direct allegations and perm ssible
inferences inits third-party conplaint satisfy the requirenments
of indemity under Pennsylvania |aw. Tube Methods contends that
it may be conpelled to pay damages in the underlying action to
the extent it is found liable to plaintiff because of a court
order against it (a |l egal obligation).

However, Tube Methods asserts that this obligation
woul d be inposed notw thstanding the fact that it is wthout
active fault on its own part because it did not provide any
berylliumto the Sellersville facility. Tube Methods avers that
any obligation to pay damages it may incur would be the result of
the initial negligence of Brush Well man because Brush Wel | man
originally provided the berylliumcontaining mterial to the
Sellersville facility. Moreover, Tube Methods further asserts
that any liability which it may face would be the result of its
failure to discover or correct a defect, or renmedy a dangerous
condition in the berylliumcontaining material, caused by Brush

VWl | man.
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Tube Methods al so contends that it has stated a valid
claimfor contribution. Tube Methods asserts that the direct
al l egations and reasonable inferences to be drawn therefrom in
its third-party conplaint, establish that Tube Methods is seeking
contribution fromBrush Wllnman as a joint tortfeasor who is
responsi ble for the negligent acts alleged by plaintiff in the
underlying action. Thus, Tube Methods argues that, for the
purpose of liberal notice pleading, it has sufficiently stated
its contribution claim

Finally, Tube Methods contends that because it has
sufficiently stated clainms against Brush Well man for indemity
and contribution, it has necessarily set forth perm ssible third-
party clains permtted by Federal Rule of Cvil Procedure 14.
Tube Methods asserts that this court can exercise suppl enmental
jurisdiction over these clains pursuant to 28 U S.C. 8§ 1367
because they formpart of the same case or controversy as the

clainms in the underlying action.

STANDARD OF REVI EW

Rule 12(b)(1) Mtion to Disniss

Pursuant to Federal Rule of Civil Procedure 12(b)(1), a
party may assert either a facial or factual chall enge concerning
whet her the District Court properly has subject matter

jurisdiction over the matter. Gould Electronics Inc. v. United

States, 220 F.3d 169, 176 (3d Gr. 2000). A challenge to a
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conplaint for failure to allege subject matter jurisdiction is
known as a “facial” challenge. Wen a defendant’s notion
presents a facial challenge, the court nust treat the allegations
of the conplaint as true and draw all inferences favorable to the

plaintiff. NE Hub Partners, L.P. v. CNG Transm Ssion

Corporation, 239 F.3d 333, 342 (3d Gr. 2001); see also

Fed.R Civ.P. 8(f).

Di sm ssal pursuant to a 12(b)(1) facial challenge is
proper only where the court concludes that the clains clearly
appear to be immterial and nade solely for the purpose of
obtaining jurisdiction, or are wholly insubstantial and
frivolous. 1In other words, the clains nust be “so insubstantial,
i npl ausi bl e, forecl osed by prior decisions of this Court, or
ot herwi se conpletely devoid of nerit as not to involve a federa

controversy.” Kehr Packages, Inc. v. Fidelcor, Inc.,

926 F.2d 1406, 1408-1409 (3d Cr. 1991) (internal citations
omtted).

Because a court need not find a claimwholly frivol ous
or insubstantial in order to dismss it under Rule 12(b)(6), the
threshold to wwthstand a Rule 12(b)(1) notion to dismss is
significantly | ower than that under Rule 12(b)(6). Kehr

Packages, Inc., 926 F.2d at 1409 (citing Lunderstadt v.

Colafella, 885 F.2d 66, 70 (3d Cir. 1989)). However, this |ower

threshol d does not relieve plaintiff (as the party invoking
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jurisdiction) of its burden to denonstrate that this action is

properly in federal court. Sanuel-Bassett v. Kia Mtors Anerica,

Inc., 357 F.3d 392, 396 (3d Cir. 2004).

Rul e 12(b)(6) Mtion to Disniss

A claimmay be di sm ssed under Federal Rule of G vil
Procedure 12(b)(6) for “failure to state a cl ai mupon which
relief can be granted”. A 12(b)(6) notion requires the court to

exam ne the sufficiency of the conplaint. Conley v. G bson,

355 U.S. 41, 45, 78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957)

(abrogated in other respects by Bell Atlantic Corporation v.

Twonbl vy, us _ , 127 S.C. 1955, 167 L.Ed.2d 929 (2007)).

Except as provided in Rule 9 of the Federal Rul es of
Cvil Procedure, a conplaint is sufficient if it conplies with
Rule 8(a)(2). That rule requires only “a short and plain
statenent of the claimshowing that the pleader is entitled to
relief” in order to give the defendant fair notice of what the
claimis and the grounds upon which it rests. Twonbly,

_U.S at |, 127 S.Ct. at 1964, 167 L.Ed.2d at 940.

Additionally, in determ ning the sufficiency of a
conplaint, the court nust accept as true all well-pled factual
al l egations and draw all reasonable inferences therefromin the

light nost favorable to the non-noving party. W rldcom Inc. v.

G aphnet, Inc., 343 F.3d 651, 653 (3d Cr. 2003). Nevertheless,

a court need not credit “bald assertions” or “legal concl usions”
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when deciding a notion to dismss. 1n re Burlington Coat Factory

Securities Litigation, 114 F. 3d 1410, 1429-1430 (3d Gr. 1997).

I n considering whether the conplaint survives a notion
to dismss, both the District Court and the Court of Appeals
review whether it “contain[s] either direct or inferential

al l egations respecting all the material elenents necessary to

sustain recovery under sone viable legal theory.” Twonbly,
_uUSsS at 127 S.Ct. at 1969, 167 L.Ed.2d at 945 (quoting

Car Carriers, Inc. v. Ford Mdtor Conmpany, 745 F.2d 1101, 1106

(7th Cr. 1984)) (enphasis in original); Mspel v. State Farm

Mut ual Auto | nsurance Conpany, G v.A No. 06-3716,

2007 W. 2030272, at *1 (3d Gr. July 16, 2007).

Dl SCUSS| ON

Suppl enent al Subject Matter Jurisdiction

According to Federal Rule of GCvil Procedure 14(a), “a
defending party, as a third-party plaintiff, nmay cause a sumons
and conplaint to be served upon a person not a party to the
action who is or may be liable to the third-party plaintiff for
all or part of the plaintiff’s claimagainst the third-party
plaintiff.” A court may exercise supplenental jurisdiction over
a proper third-party conplaint without regard to whether there is

an i ndependent basis of jurisdiction. Mrris v. Lenihan,

192 F.R D. 484, 486-487 (E.D.Pa. 2000).
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However, in order to have jurisdiction, the third-party
plaintiff nust allege that a direct line of liability exists
between itself and the third-party defendant. Morris,

192 F.R D. at 488. The third-party plaintiff may not join a
party who is, or may be, liable solely to the plaintiff.

Foul ke v. Dugan, 212 F.R D. 265, 269 (E. D.Pa. 2002).

Negl i gent Failure to Warn®

The Suprene Court of Pennsylvania has set forth the
el enents of conmon | aw negligence as foll ows:

(1) A duty or obligation recognized by the | aw,
requiring the actor to conformto a certain
standard of conduct for the protection of
ot hers agai nst unreasonabl e ri sks;

(2) A failure to conformto the standard
required;

(3) A causal connection between the conduct and
the resulting injury; and

(4) Actual loss or danmage resulting to the

i nterests of another.

8 In his underlying Cass Action Conplaint, plaintiff has asserted a
singl e negligence claimprenm sed on defendants’ failure to warn users of the
danger ousness of its product (a “defective warning” clain). However, | note

that the Suprene Court of Pennsylvania has adopted section 402A of the
Rest at enent (Second) of Torts and the doctrine of strict products liability as
the | aw of Pennsylvania. Webb v. Zern, 42 Pa. 424, 220 A 2d 853 (1966). The
Supreme Court of Pennsylvania “has attenpted to insulate the concepts and
vocabul ary of negligence fromthose of strict liability.” G&Giggs v. BIC
Corporation, 981 F.2d 1489, 1435 (3d Cir. 1992). Therefore, | only discuss

t he negligence | aw of the Commopnweal th of Pennsyl vani a.
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Mbrena v. South Hills Health System 501 Pa. 634, 642 n.5,

462 A 2d 680, 684 n.5 (1983).

Thus, in a products liability suit based on negligence,
plaintiff nmust prove that defendant owed a duty to plaintiff; the
def endant breached that duty; and such breach was the proxi mate

cause of plaintiff’'s injuries. Dauphin Deposit Bank and Trust

Conpany v. Toyota Mttor Corporation, 408 Pa. Super. 256, 266,

596 A. 2d 845, 849-850 (Pa. Super. 1991).

Regardi ng the establishnment of liability of those in
the chain of distribution in cases involving a negligent failure
to warn, the Supreme Court of Pennsylvania has adopted section

388 of the Restatenment (Second) of Torts. |Incollingo v. Ew ng,

444 Pa. 263, 288 n.8, 282 A 2d 206, 220 n.8 (1971); Kriscuinas v.

Uni on Under wear Conpany, CGiv. A No. 93-4216, 1994 W. 5232046,

at *5 (E.D.Pa. Sept. 27, 1994)(Padova, J.). Section 388 provides
t hat :

[Q ne who supplies...a chattel for another to use
is subject to liability...for physical harm caused
by the use of the chattel in the manner for which
and by a person for whose use it is supplied, if

t he supplier:

(a) knows or has reason to know that the
chattel is or is likely to be dangerous
for the use for which it is supplied;
and

(b) has no reason to believe that those for

whose use the chattel is supplied wll
realize its dangerous condition, and

-19-



(c) fails to exercise reasonable care to
informthem of its dangerous condition
or of the facts which nmake it likely to
be dangerous.

Rest at enent (Second) of Torts § 388 (1965).
Comment k to section 388 interprets the duty
requi renent of subsection (b) as foll ows:

One who supplies a chattel to others to use for
any purpose is under a duty to exercise reasonable
care to informthemof its dangerous character in
so far as it is known to him or of facts which to
his knowl edge nake it likely to be dangerous, if,
but only if, he has no reason to expect that those
for whose use the chattel is supplied wll

di scover its condition and realize the danger

i nvol ved.

Dauphi n Deposit Bank and Trust Co. v. Toyota Mdtor Corporation,

408 Pa. Super. at 266-267, 596 A 2d 845 at 849-850 (quoting

comment k).

| ndemni fi cati on

The right of indemity arises when a person or entity
secondarily liable has been conpelled, by reason of sone |egal
obligation, to pay damages occasi oned by the negligence of the
party which should be primarily liable and the party who is

secondarily liable is without active fault.* Morris v. Lenhian,

4 The Suprene Court of Pennsylvania has consistently reaffirmed its
prior decisions concerning i ndemmification. See Walton v. Avco Corporation,
530 Pa. 568, 579-581, 610 A 2d 454, 460-461 (1992). |In these decisions, the

Court has observed:

[Unlike comparative negligence and contribution, the comon
law right of indemity is not a fault sharing mechani sm

(EFootnote 4 conti nued):
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supra, 192 F.R D. at 488. The right accrues only to those who
are secondarily or vicariously |iable against those who bear

primary responsibility. In re One Meridian Plaza Fire

Litigation, 820 F. Supp. 1492, 1496 (E.D.Pa. 1993). If two
parties are concurrently or jointly liable tortfeasors, there is

no right to indemification. MWalton v. Avco Corporation,

530 Pa. 568, 579-580, 610 A.2d 454, 460 (1992).
Primary liability can only rest upon a fault by the
entity primarily responsible for a defect or a dangerous

condition in a product. Builders Supply Conpany v. MCabe,

366 Pa. 322, 88 A 2d 368 (1951). 1In contrast, secondary
l[tability only exists where:

[ The] liability rests upon a fault that is inputed
or constructive only, being based upon sone |egal
rel ati on between the parties or arising from sone
positive rule of commobn or statutory |aw or
because of a failure to discover or correct a
defect or renedy a dangerous condition caused by
the act of the one primarily responsible.

Vattinmo v. Lower Bucks Hospital, Inc., 502 Pa. 241, 251,

465 A 2d 1231, 1236 (1983).

(Continuation of footnote 4):

bet ween one who was predom nantly responsible for an

acci dent and one whose negligence was relatively mnor.
Rather it is a fault shifting mechanism operable only when
a def endant who has been held liable to a plaintiff solely
by operation of |aw ..seeks to recover his loss froma

def endant who was actually responsible for the accident

whi ch occasi oned the | oss.

Siriani v. Nugent Bros., Inc., 509 Pa. 564, 506 A 2d 868 (1986).
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To determ ne whether particular liability is primry or
secondary Pennsylvania courts focus upon such factors as:
(1) active or passive negligence; and (2) know edge or

opportunity to discover or prevent the harm Kriscuinas, supra,

1994 W 5232046, at *10.

I n Pennsyl vania the general rule is that a seller of a
defective product is entitled to indemification fromthe
manuf acturer of the product as the party primarily responsible

for the defect. Estate of Mbran v. G & WH. Corson, Inc.,

402 Pa. Super. 101, 123-125, 586 A 2d 416, 427-428 (Pa. Super.
1991) .

However, in chain of distribution cases, where there
are many levels of contact wwth a product, and thus several
possi bl e degrees of liability, Pennsylvania courts engage in a
fact-sensitive analysis of primary and secondary liability.

Estate of Mdran, 402 Pa. Super. at 123-125, 586 A 2d at 427-429

(looking to the Restatenent of Restitution 8 95 (1936)). This
anal ysis focuses on whether the party had an opportunity to
di scover, or had actual know edge of, the defective condition and

the relative burdens of correcting the defect. Burch v. Sears,

Roebuck and Conpany, 320 Pa. Super. 444, 456-459, 467 A 2d 615,

621-621 (Pa. Super. 1983).
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Contri bution

The right to contribution under Pennsylvania | aw ari ses
statutorily and only anong joint tortfeasors. See 42 Pa.C S A
88 8321-8327, 8342. Joint tortfeasors are defined as “two or
nore persons jointly or severally liable in tort for the sanme
injury to persons or property, whether or not judgnent has been
recovered against all or sone of them” 42 Pa.C S. A § 8322.

Under Pennsylvania |law, two actors are joint
tortfeasors if: (1) they could have guarded agai nst each other’s
conduct; or (2) their conduct causes a single harm which cannot

be apportioned. Rabatin v. Colunbus Lines, Inc., 790 F.2d 22, 25

(3d Gr. 1986).
In order to determ ne whether parties are jointly
liable, the follow ng factors nust be consi dered:

the identity of the cause of action against two or
nore defendants; the existence of a common or |ike
duty; whether the sanme evidence will support an
action agai nst each; the single, indivisible
nature of the injury to the plaintiffs; identity
of the facts as to the tine, place or result;
whether the injury is direct and i medi ate, rather
t han consequential; responsibility of the
defendants for the sane injuria as distinguished
from damum

In re One Meridian Plaza Fire Litigation, supra, 820 F. Supp. at

1497 (internal citations omtted).
An action for contribution is an equitable action based

on a common liability to the plaintiff. Wlton v. Avco

Cor poration, 530 Pa. at 581, 610 A 2d at 461. It may be asserted
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where: “(1) the parties conbined to produce the plaintiff’s
injury; (2) the parties are each liable in tort to the plaintiff;
and (3) a tortfeasor has discharged the common liability by

paying nore than his pro rata share.” U.S. Small Business

Adnmini stration v. Progress Bank, Ci v.A No. 03-3461, 2004 W

2980412, at *10 (E.D. Pa. Decenmber 22, 2004)(Gles, C J.)(citing

Mattia v. Sears, Roebuck & Conpany, 366 Pa. Super. 504, 507,

531 A . 2d 789, 791 (Pa.Super. 1987)); see also 42 Pa.C. S A

§ 8324(a) and (b).

Anal ysi s

| first consider the merits of Brush Wellman’s notion
to dism ss pursuant to Federal Rule of Civil Procedure 12(b)(6).
A resolution of the Rule 12(b)(6) defense in favor of Tube
Met hods necessarily results in satisfaction of Tube Mt hods’
burden under Rule 12(b)(1) because a nore stringent standard
applies to a Rule 12(b)(6) challenge, and the Rule 12(b) (1)
facial challenge does not require consideration of facts beyond
t he pl eadi ngs.?®

At this stage of the litigation, and under the
standards governing both the Rule 12(b)(1) and 12(b)(6) argunents

to dismss, | nust construe the facts in favor of Tube Methods as

5 For these reasons, | reject the contention of Brush Wellman, noted
above, that the court should consider the nerits of Brush Wellnman’s Rule
12(b) (1) argunent prior to its 12(b)(6) argunent because a jurisdictional
attack is a logical prerequisite to an attack on the nerits.
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t he non-novant. Although the construction of facts in favor of
non-novant generally entails an assunption that the non-novant
does not have liability, in this action | nust first determ ne
whet her Tube Methods could be liable to plaintiff in the
underlying action. Tube Methods’ liability to plaintiff is a
prerequisite to its ability to maintain its third-party
conpl ai nt.

At this early juncture it cannot be determ ned whet her
Tube Methods will ultimately be held liable for any negligence to
plaintiff. However, for purposes of determ ning whether its
cl ai ns agai nst Brush Wellman are sufficient, | find that Tube
Met hods coul d be found liable for negligence in the underlying
action.

Applying the rel evant Pennsylvania |aw, | concl ude that
Tube Methods may face liability for failing to supply, correct or
nmodi fy a defective warning under the facts it has alleged. In
addi tion, Tube Methods may face liability for failing to warn to
the extent it has “worked on” berylliumcontaining products and
made them nore dangerous for the intended users.

Fromthe allegations contained in the third-party
conplaint, one may infer that Tube Methods was in the business of
processi ng or handling berylliumor berylliumcontaining
products. As such, it would have known or had reason to know

that berylliumis a dangerous toxic substance, and |likely had
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reason to know the use for which it was being supplied to the
Sellersville facility. Moreover, it can also be inferred that
t he dangerous condition of the berylliumcontaining materials
woul d not have been obvious to the enpl oyees of the facility.

There are no all egations regarding warnings in the
third-party conplaint. No warnings are alleged to have been
affixed to the berylliumcontaining materials thensel ves, nor are
there avernents concerni ng warni ngs which were offered orally or
in witten formfromany source. However, Tube Methods is
all eged to have “worked on” berylliumcontaining materials.
Construing this silence regarding warnings in conjunction with
the alleged conduct in favor of Tube Methods, one may infer that
no warni ngs were ever provided to any person or entity regarding
the berylliumcontaining materials processed by Tube Mt hods.
Thus, if there were a duty to warn, such a duty was breached.

Mor eover, al though Tube Met hods contends, for the
purpose of underlying liability, it nmerely “worked on” beryllium
cont ai ning products (and may claimits conduct was in the nature
of a service and thus not a part of the chain of distribution),

t hese acts can also be construed as placing it in the chain of
distribution as a secondary manufacturer. Notw thstanding the
fact that the materials were allegedly returned to the

Sellersville facility w thout charge, Tube Methods’ alleged
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conduct coul d be construed as invol venent in the manufacture and
sal e of berylliumcontaining products.

Accordi ngly, accepting the allegations of the third-
party conplaint as true, drawing all reasonable inferences
therefrom and construing themin the Iight nost favorable to the
non- nmovant, | conclude that Tube Methods could be found negligent
for failing to provide a warning or failing to provide a
sufficient warning on the berylliumcontaining material it
al | egedly processed.

Because Tube Met hods could be found negligent for
failing to warn users about the dangers of the beryllium
contai ning products which it “worked on”, it can pursue third-
party cl ai ns agai nst Brush Wl |l man under fault-shifting and
fault-sharing theories of liability. However, as in all clains,
it must properly plead each claimindividually.

As stated above, Tube Methods nay be held liable to
plaintiff because it should have known about the danger posed by
the berylliumcontaining material on which it asserts it worked,
had a duty to warn enpl oyees of the Sellersville facility of this
danger, and breached that duty by not providing a warning.

In such a scenario, the allegations of the third-party
conpl aint and reasonabl e i nferences therefrom support a claim
t hat Tube Met hods’ conduct can be characterized as passive

negligence. |Its failure was limted to not discovering or
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correcting a defect (presuming it did not know the materials
contained a defective warning) or, alternatively, failed to
correct a dangerous condition (toxic materials with defective
war ni ngs) caused by Brush Wellman’s failure to include a warning
or an adequate warni ng.

Thus, Tube Methods’ role was limted to distributing
beryllium containing material which was m ssing a warning that
ought to have been supplied by Brush Well man, the party that
originally placed the material into the stream of commerce.

Mor eover, Tube Met hods may not have had any actual know edge of

t he danger (though it may have had reason to know of the danger).
Addi tional ly, Tube Methods may have had only a limted
opportunity to discover or prevent the harm depending on the
nature and extent of the alterations it performed on the
beryllium containing materi al .

Accordi ngly, accepting the allegations of the third-
party conplaint as true and construing themin favor the non-
novant, Tube Methods has stated a viable clai magai nst Brush
Wel I man for indemification.

Not wi t hst andi ng the construction of Tube Mt hods’
liability as secondary or passive, the allegations of the third-
party conplaint also support an alternative finding that Tube
Met hods had a greater degree of culpability. The allegations

support a determ nation that Tube Methods had control of the
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berylliumcontaining materials, and coul d have guarded agai nst
Brush Wellman’s failure to warn by providing its own warning.

In altering the size and shape of the beryllium
containing materials, Tube Methods may have nmade the materials
nore hazardous. In making the materials nore hazardous, Tube
Met hods may have created an increased duty to provi de adequate
war ni ngs to potential users of the materials.

Construing the fact of berylliumexposure in Tube
Met hods’ favor, it can be inferred that airborne beryl!lium
exposure is a single harmwhich cannot be readily apportioned.
Moreover, if the parties had a joint duty to warn plaintiff, this
harmis the result of both parties’ conbi ned negligence. The
negl i gence of both parties would have conbined to produce a
single injury and each party would face liability for its
negl i gence.

Therefore, if Tube Methods is held jointly and
severally liable in negligence for plaintiff’s danages and is
forced to pay such damages, it has discharged the parties’ common
l[tability. In this circunstance, because Brush Wellman is not a
defendant in the underlying action, Tube Methods will by
necessity pay nore than its pro rata share (assum ng no ot her
defendants are found |iable).

Accordingly, accepting the allegations of the third-

party conplaint as true and construing themin favor the non-
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novant, Tube Methods has stated a viable cause of action agai nst
Brush Well man for contribution.

Wth regard to Brush Wellman’s Rul e 12(b) (1) argunent
inits notion to dismss, | nust consider whether these clains
are proper (directly against Brush Wellman), whether the cl ains
are immterial and made solely for the purpose of obtaining
jurisdiction, and whether they are wholly insubstantial and
frivol ous. Recognizing that these overl appi hg consi derations are
somewhat circular, | synthesize this analysis by focusing on the
viability and basis of Tube Methods’ clains.

| f Tube Methods has properly asserted clains for
indemmity and contribution against Brush Well man, those cl ains
are direct, and supplenental jurisdiction applies. Although the
burden shifts fromBrush Well man to Tube Methods for purposes of
a Rule 12(b) (1) notion, Tube Methods satisfies its burden to show
subject matter jurisdiction by denonstrating that it has stated
viable clains for relief.

Accepting the allegations of the third-party conplaint
as true and construing themin Tube Methods’ favor for the
purpose the within Rule 12(b) (1) notion, Tube Methods’ clains for
both i ndemi fication and contribution establish a direct |ine of
l[tability fromBrush Wellmn to Tube Methods. These clains are
not prem sed on Brush Wellman’s liability to plaintiff. The

clainms state viable causes of action against Brush Well man which
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will be essentially “triggered” if Tube Methods is ultimtely
found liable to plaintiff for negligence. Therefore, these
clains are properly before this court because there is

suppl enental subject matter jurisdiction.

Mor eover, for the sane reasons that the indemification
and contribution clains survive scrutiny under Rule 12(b)(6), |
concl ude that Tube Methods’ clains for indemification and
contribution against Brush Well man are not immuaterial and nade
solely for the purpose of obtaining jurisdiction, nor are they
whol |y i nsubstantial and frivolous. Accordingly, Brush Wellman’s

notion to dismss pursuant to Rule 12(b)(1) is without nerit.

CONCLUSI ON

For all the foregoing reasons | deny the Mtion of
Def endant Brush Wellman Inc. to Dism ss Arended Third-Party
Complaint and | retain jurisdiction over Tube Methods, Inc.’s

Amended Third-Party Conpl ai nt.
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