I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GARY ANTHONY,
On behal f of Hi nself and O hers
Simlarly Situated,

GCvil Action
No. 06- CV-4419

Plaintiffs
VS.

SMALL TUBE MANUFACTURI NG
CORP., doi ng business as
SMALL TUBE PRODUCTS CORP., |INC. ;

ADM RAL METALS, INC. ;

TUBE METHODS, INC., and

CABOT CORPORATI ON,
I ndi vidual ly and as Successor in
I nterest to Cabot Berylco, Inc.,
Kawecki Berylco Industries, Inc.
and the Beryllium Corporation
c/o C.T. Corporation Systens,

Def endant s
and

AVETEK, | NC.

BRUSH WELLMAN, | NC.; and

M LLENNI UM PETROCHEM CALS, | NC.
formerly known as
National Distillers and
Chem cal Corporation,

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

Third-Party Defendants

ORDER
NOW this 27th day of Septenber, 2007, upon
consi deration of the foll ow ng docunents:
Plaintiff’s Motion for Remand filed Novenber 2,
2006, together wth:

(a) Response of Small Tube



Manuf acturi ng, LLC s Modtion Joini ng Cabot
Corporation’s Motion in Qpposition to
Plaintiff’s Mdtion for Remand and Menorandum
of Law in Opposition to Plaintiff’s Mtion
for Remand, which response was filed Novenber
20, 2006;
(b) Response of Defendant, Tube
Met hods, Inc. to Plaintiff’s Mtion for
Remand, which response was fil ed Novenber 20,
2006; and
(c) Cabot Corporation’s Response to
Plaintiff’s Mdtion for Remand, which response
was filed Novenber 20, 2006;
after oral argunent held June 28, 2007; and for the reasons
expressed in the acconpanyi ng Opi ni on,
IT IS ORDERED that Plaintiff’s Mdtion for Remand is
deni ed.
| T IS FURTHER ORDERED t hat the request of defendant
Cabot Corporation for its counsel fees and expenses in opposing

plaintiff’s notion is denied w thout prejudice for defendant



Cabot Corporation to file a formal notion for counsel fees and

expenses.

BY THE COURT:

/s/ Janes Knoll Gardner
Janes Knoll Gardner
United States District Judge
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APPEARANCES:

RUBEN HONI K, ESQUI RE and
STEPHAN MATANOVI C, ESQUI RE
On behal f of Plaintiff

JOSEPH G LITVIN, ESQU RE and

KENNETH J. WARREN, ESQUI RE
On behal f of Defendant
Smal | Tube Manufacturing Corporation,
doi ng busi ness as Smal |l Tube Products
Corp., Inc.;

ROCHELLE M FEDULLO, ESQUI RE
On behal f of Defendant Admiral Metals Inc.

DAVI D C. ONOCRATO, ESQUI RE;
GREGCORY W FOX, ESQUI RE; and
STEPHEN M HLADI K, ESQUI RE
On behal f of Defendant Tube Met hods, |nc.

NEIL S. WTKES, ESQU RE
On behal f of Defendant Cabot Corporation,
I ndi vidual Iy and as Successor in Interest
to Cabot Berylco, Inc., Kawecki Beryl co
| ndustries, Inc. and the Beryl|lium
Corporation, c/o C. T. Corporation Systens

KEVIN M DONOVAN, ESQUI RE
On behalf of Third-Party Def endant
Anet ek, 1nc.

MORTON F. DALLER, ESQUI RE
On behalf of Third-Party Def endant
Brush Wl | man, I nc.

JOSEPH M PROFY, ESQUI RE
On behalf of Third-Party Def endant
M || enium Petrochemcals, Inc., fornerly
known as National Distillers and Chem cal
Cor poration



OPI NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on Plaintiff’s Mtion
for Remand, which notion was filed on Novenber 2, 2006.! By
Order dated April 17, 2007, | schedul ed oral argunent on
plaintiff’s motion. | conducted argunment on plaintiff’s notion
on June 28, 2007.2 For the reasons expressed below, | deny

Plaintiff's Mdtion for Renmand.

JURI SDI CTl ON
Jurisdiction is based upon diversity jurisdiction
pursuant to 28 U . S.C. 8§ 1332(d)(2)(A). This court has
suppl enmental jurisdiction over the third-party state |aw cl ai ns

pursuant to 28 U.S.C. § 1367.

VENUE
Venue is proper pursuant to 28 U S.C. 8§ 1391(b) because
the events giving rise to plaintiff’s clains allegedly occurred
in Sellersville, Berks County, Pennsylvania, which is located in

this judicial district.

! Def endants Small Tube Manufacturing Corp.; Tube Methods, Inc.; and
Cabot Corporation each filed responses in opposition to Plaintiff’s Mtion for
Rermand on Novenber 20, 2006

2 No party requested an evidentiary hearing on Plaintiff’s Mtion
for Remand prior to oral argunent. Neither during oral argument or at any
poi nt after has any party contended that an evidentiary hearing was required
in order to make findings of fact pertinent to plaintiff’s notion.
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BACKGROUND

Plaintiff commenced the within matter, Anthony v. Small
Tube Manufacturing Corporation, civil action nunber 06-CV-4419,
on Septenber 7, 2006 by filing a Cass Action Conplaint in the
Phi | adel phia County Court of Common Pleas.® The conpl aint
al | eges that defendants were negligent in the manufacturing,
distribution and sale of berylliumcontaining products and have
exposed the nenbers of the putative class to potentially
hazardous | evel s of beryllium

The conpl aint specifically avers that defendants
provi ded the follow ng amounts of berylliumcontaining materi al

to the U S. Gauge Facility: (1) Admral Mtals, Inc. (“Admra

8 | briefly recount the procedural history of Anthony v. Gary
Kowal ski Di cki nson & Associ ates Manufacturers’ Representatives, civil action
nunber 05-CV-1202 (“Anthony 1"), a case which was previously filed in this
district and was assigned to nme, because the parties refer to certain
determ nati ons nade therein in their briefs.

Anthony | was a class action filed on behalf of a nearly identica
putative class represented by the sane class representative as the within
action. It sought medi cal nonitoring damages on behalf of a putative class for
exposure to airborne berylliumas a result of defendants’ negligence. The
action was fil ed agai nst defendants Gary Kowal ski Di cki nson & Associ at es
Manuf acturers’ Representatives and Brush Wellman, Inc. Anthony | was
di smissed by stipulation of the parties on August 22, 2006.

The within case, Anthony v. Small Tube Manufacturing Corporation,
civil action nunber 06-CV-4419, (“Anthony I1”), was classified as a related
case to Anthony | pursuant to Rule 40.3 of the Rules of G vil Procedure of the
United States District Court for the Eastern District of Pennsylvania. None
of the current four naned defendants was a party to the Anthony | litigation
However, Tube Methods, Inc. has asserted a third-party conpl aint agai nst Brush
Wl lman, Inc. in the within matter.

Because the parties in the within action are distinct fromthe
parties in Anthony | and because Anthony | was disnmissed in its infancy before
a full disposition on the nmerits, | do not rely on any |legal determnation
may have made during the course of the Anthony | proceedings. Accordingly, |
decline to apply the principles of issue preclusion or collateral estoppel to
t he argunments presented here.
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Metal s”) - at |east 318 pounds; (2) Cabot Coporation (" Cabot”)
many thousand pounds, over many years; (3) Small Tube

Manuf acturing Corp. (“Small Tube”) - at least 2,929 pounds; and
(4) Tube Methods, Inc. (“Tube Methods”) - at least 112,729
pounds.

The putative class is defined as “[a]ll current and
former enpl oyees of the U S. Gauge facility who have ever been
exposed to one or nore of the Defendants’ beryllium containing
products for a period of at |east one (1) nonth while enpl oyed at
the U S. Gauge facility.”*

The class is alleged to consist of at |east several
t housand nmenbers.®> Plaintiff avers that the U S. Gauge facility
utilized berylliumcontaining products fromat |east 1972 to the
present.®

Plaintiff, on behalf of the putative class, seeks the
establishment of a nedical nonitoring program or the costs
t hereof, funded by defendants under Court supervision. Plaintiff
seeks lifetine testing as well as preventative and di agnostic
screening. Plaintiff also seeks costs and attorney fees.

On Cctober 4, 2006, defendant Cabot renoved this action

to the United States District Court for the Eastern District of

4 Class Action Conplaint, f24(a).
5 Cl ass Action Conplaint, 128.
6 Cl ass Action Conplaint, Y13.
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Pennsyl vani a pursuant to the C ass Action Fairness Act of 2005
(“CAFA”), Pub.L.No. 109-2, 119 Stat. 4 (2005) (codified in
scattered sections of Title 28 of the United States Code). In
its Notice of Renoval, Cabot avers that a reasonabl e readi ng of
the value of the rights that plaintiff clains establishes that
t he aggregate anount in controversy for several thousand persons
is in excess of $5, 000, 000.

Cabot al so asserts in its renoval papers that Cabot was
a Del aware corporation with its principal place of business
| ocated in the Coormonweal th of Massachusetts at the tinme the
action was renoved. Mreover, Cabot avers that it believed that
greater than two-thirds of the putative class were citizens of
t he Commonweal th of Pennsyl vani a when the action was renoved.
Based on these avernents, Cabot contended that there was
sufficient diversity of citizenship for the purposes of CAFA at

the time of renoval

CONTENTI ONS OF THE PARTI ES
Plaintiff’s Mtion for Remand was filed on Novenber 2,
2006. Plaintiff’s notion asserts that the hone-state controversy
exception to the Cass Action Fairness Act of 2005 applies to
this action and that the court may not assert jurisdiction over
t hi s case.
According to plaintiff at |east two-thirds of the

putative class are Pennsylvania citizens and “the prinmary
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defendant” fromwhomrelief is sought is a Pennsylvania citizen.
Plaintiff asserts that the allegation that greater than two-
thirds of the putative class are Pennsylvania citizens is

undi sputed and shoul d be accepted as true for the purpose of this
not i on.

Plaintiff acknow edges that “primary defendant” is not
defined in the statute, but contends that CAFA's | egislative
hi story provides guidance. Plaintiff argues that the |egislative
hi story suggests that the primary defendant should be the party
or parties wth significant exposure for the liabilities set
forth in the conplaint.

Following this reasoning, plaintiff asserts that as
alleged in its Cass Action Conplaint, defendant Tube Met hods
sold at |least 112,729 pounds of berylliumto the facility at
which plaintiff and the putative class worked. Thus, plaintiff
contends that Tube Methods’ sales to the facility during the
rel evant time period exceeds those of all other defendants
conbi ned by several orders of magnitude. Plaintiff also points
out that, as alleged in the conplaint, Tube Methods is a citizen
of Pennsyl vani a.

Therefore, plaintiff contends that because two-thirds
or nore of the putative class are Pennsylvania citizens, and Tube
Met hods, the primary defendant, is also a Pennsylvania citizen,

this court nust decline to exercise jurisdiction under the



mandat ory home-state controversy CAFA exception. Finally,
plaintiff asserts that all doubts as to the propriety of renova
nmust be resolved in favor of remand

Def endant Tube Met hods strongly opposes plaintiff’s
assertions. Tube Methods contends that plaintiff has not
chal | enged def endant Cabot’s assertion of original CAFA subject
matter jurisdiction, but has instead sought to invoke an
exception to CAFA jurisdiction. Tube Methods argues that
plaintiff fails to denonstrate any of the requirenents of the
CAFA hone-state controversy exception, and the exception does not
apply to this case.

Tube Met hods contends that the renoving defendant bears
t he burden of proof wth respect to original subject jurisdiction
pursuant to CAFA, but that plaintiff bears the burden of proving
that the hone-state controversy exception applies. Tube Methods
argues that the proposed class contains 100 or nore nenbers, the
aggregat e anount in controversy exceeds $5, 000,000 and at | east
one nenber of the plaintiff class is diverse fromat |east one
def endant. Thus, Tube Methods argues, original CAFA jurisdiction
i s satisfied.

However, Tube Methods contends that plaintiff has
failed to neet its burden to denonstrate that the hone-state
controversy exception applies. Tube Methods asserts that

plaintiff offered no evidence beyond nere avernents that two-
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thirds or nore of the putative class are Pennsylvania citizens.
Tube Met hods argues that none of the paragraphs of the d ass
Action Conplaint refer to the citizenship of the class nenbers
other than the class representative (who is a Pennsyl vani a
citizen). Moreover, defendant argues that even if the conplaint
did contain such allegations, these allegations would be
insufficient to satisfy plaintiff’s burden w thout further

evi dence.

Tube Methods al so asserts that plaintiff’s reliance on
def endant Cabot’s avernents in its Notice of Renoval is
insufficient. Although defendant Cabot acknow edged that nore
than two-thirds of the putative class are Pennsyl vania citizens,
Tube Methods avers that this is not the position of all nanmed
def endants. Tube Methods contends that it is wthout know edge
or information as to the citizenship of the class at the tine the
conplaint was filed and does not agree that nore than two-thirds
of the class are Pennsyl vania citizens.

Tube Methods al so denies that it is the primry
def endant for the purpose of establishing the honme-state
controversy exception. Tube Methods specifically denies that it
sold at least 112,727 pounds of berylliumto the U S. Gauge
facility. Tube Methods avers that it only “worked on” 1,358.2

pounds of berylliumcontaining material, and further avers that
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it did not sell any material to the facility.” Thus, based on
plaintiff’s own liability exposure-based analysis (to determ ne
pri mary defendants), Tube Methods contends it has | ess exposure
t han ot her nanmed defendants, including defendant Cabot.

Lastly, Tube Methods argues that even if it is
considered a primary defendant, there are other primary
defendants in the action who are citizens of other states. For
i nstance, Tube Methods asserts that, as alleged in the C ass
Action Conplaint, Cabot is alleged to have supplied many
t housands of pounds of berylliumcontaining material to the U S
Gauge facility; and it is undisputed that Cabot is not a
Pennsyl vania citizen. Therefore, Tube Methods contends that
based on the plain | anguage of the statute, there are diverse
“primary defendants” and the home-state controversy exception

does not apply.

7 Tube Methods subnitted an Affidavit of Matt Mankus as Exhibit Ato
its opposition brief. M. Mankus avers that he is enployed by Tube Mt hods
and is responsible for maintaining its files with respect to purchases and
sales nade in the ordinary course of its business, including purchases and
sal es of berylliumand berylliumcontaining material

M. Mankus further avers that Tube Methods never provi ded any
beryllium or berylliumcontaining material to the U S. Gauge facility.
I nstead, M. Mnkus contends that Tube Methods nerely “worked on” beryllium
containing materials provided to Tube Methods by U. S. Gauge wi t hout charge by
reducing the material’s dianmeter and wall thickness. M. Mnkus all eges that
the total anount of berylliumor berylliumcontaining materials processed was
1, 358. 2 pounds.
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Def endant Cabot al so opposes Plaintiff’s Mtion for
Remand under the hone-state controversy exception.® Defendant
Smal | Tube Manufacturing Corporation has joined in Cabot’s
opposi tion.

Cabot contends that it properly renoved this action to
federal court pursuant to CAFA. Cabot concedes that Pennsyl vani a
citizens conpose two-thirds or greater of the putative cl ass.
Mor eover, Cabot asserts that the court should credit its
contention that Cabot was, and is, a corporation with its

princi pal place of business in the Coomonweal th of Massachusetts

8 In Cabot Corporation’s Response to Plaintiff’s Mtion for Renand,
def endant Cabot sought counsel fees and costs associated w th opposing
Plaintiff’s Mtion for Remand. Although Cabot gives a factual recitation of
its reasons for seeking fees and costs, it fails to cite a single |lega
authority in support of its request.

Courts in this District have consistently held the failure to
cite any applicable law is sufficient to deny a notion as w thout nerit
because “zeal and advocacy is never an appropriate substitute for case | aw and
statutory authority in dealings with the Court.” Marcavage v. Board of
Trustees of Tenple University of the Commpbnwealth System of Hi gher Educati on,
Civ.A No. 00-5362, 2002 U.S. Dist. LEXIS 19397, at *9 n.8 (E.D.Pa. Sept. 30,
2002) (Tucker, J.); see also Purcell v. Universal Bank, N. A, G v.A No.

01-2678, 2003 U.S. Dist. LEXIS 547, at *1 (E.D.Pa. Jan. 3, 2003)
(Van Antwerpen, J.).

These same rationales applicable to briefs in support of notions
are equally applicable to opposition briefs. As one court renmarked:

Ful |y devel oped | egal argunent, citation to

| egal authority, and discussion of the rel evant
facts aid this Court in performng its duty, and
ultimately in serving the ends of justice. Any
brief in opposition or other nmenorandum of |aw
that is |lacking even a nodi cum of these el enents
is woefully insufficient and i nexcusabl e.

Copenhaver v. Borough of Berville, Civ.A No. 02-8398, 2003 U. S. Dist. LEXI S
1315, at *4 n.1 (E.D.Pa. January 9, 2003)(Rufe, J.).

Accordingly, as expressed in the acconpanying Order, defendant
Cabot’ s request for counsel fees and costs is denied w thout prejudice for
Cabot to file a separate notion for counsel fees and costs.

-Xi V-



because it is undisputed. Therefore, Cabot asserts that it is
not disputed that its citizenship is diverse fromthat of nenbers
of the putative class, and renoval was thus proper.

However, Cabot asserts that plaintiff’s argunent for
remand nust ultimately fail. Cabot contends that plaintiff has
t he burden of proof regarding the honme-state controversy
exception, and plaintiff has failed to provide sufficient
evidence to invoke the exception. Cabot avers that plaintiff
m srepresented the honme-state controversy exception by indicating
the exception applies if a single primary defendant is a citizen
of the state in which the action was filed because the exception
was witten in the plural *“defendants”.

Cabot contends that the home-state controversy
exception does not apply if a single primary defendant is deened
diverse fromthe class. In other words, Cabot argues that the
proper construction of the exception requires that all primry
defendants be citizens of the sane state as two-thirds or greater
of the putative class.

Cabot asserts that it is a primary defendant under CAFA
because it faces direct liability and is potentially |liable for
principal portion of the relief. |In support of this contention,
Cabot points to the assertions in the Cass Action Conplaint that
Cabot sold “many thousands of pounds, over many years”. Thus,

Cabot contends that it is a primary defendant. Because Cabot is
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diverse as to the nenbers of the putative class, Cabot argues the
home-state controversy exception does not apply.

Mor eover, Cabot asserts that Tube Methods is not a
pri mry defendant. Cabot avers that Tube Mt hods has
specifically denied that it provided 112,729 pounds of beryllium
containing materials to the U S. Gauge facility, and has provided
an affidavit in support of this contention. Cabot contends that
because plaintiff’s allegations concerning the anmount of
berylliumcontaining material supplied by Tube Methods is
di sputed, the evidence provided by plaintiff is insufficient to

establish that Tube Methods is a primary defendant.

DI SCUSSI ON
Legal Franework
The O ass Action Fairness Act of 2005 (" CAFA"),
Pub. L. No. 109-2, 119 Stat. 4 (2005)(codified in scattered
sections of Title 28 of the United States Code), dramatically
expanded the role of the federal judiciary in class action
litigation. As a general matter, CAFA vests federal courts with
diversity jurisdiction in class actions where (1) the aggregate
amount in controversy exceeds $5, 000,000, (2) any class nenber is
a citizen of a different state fromany defendant and (3) the
aggregat e nunber of the nenbers of all proposed plaintiff classes
is one hundred or nore persons. 28 U S.C. 88 1332(d)(1)(B) and

1332(d)(5). The | anguage of CAFA favors federal jurisdiction
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over class actions. Evans v. VWalter Industries, Inc.,
449 F.3d 1159, 1163 (11th Cir. 2006).

“CGeneral ly speaking, the nature of plaintiff’s claim
must be eval uated, and the propriety of remand deci ded, on the
basis of the record as it stands at the tine the petition for
removal is filed.” Westnoreland Hospital Association v. Blue
Cross of Western Pennsylvania, 605 F.2d 119, 123 (3d Cr. 1979).
Case devel opnents subsequent to renoval do not generally alter
jurisdiction under CAFA. Robinson v. Holiday Universal, Inc.,
G v.A No. 05-5726, 2006 WL 470592, at *3-4 (E.D.Pa. Feb. 23,
2006) (Pratter, J.); Colomar v. Mercy Hospital, Inc.,

G v. A No. 05-22409, 2007 W. 2083562, at *3 (S.D.Fl. July 20,
2007) (citing nunmerous district court cases).

However, the court may engage in factual analysis
beyond the pleadings in order to determ ne subject matter
jurisdiction. See Schwartz v. Contast Corporation,

G v. A No. 05-2340, 2006 W. 487915, at *5-7 (E.D.Pa. Feb. 28,
2006) (O Neil, J.). Moreover, when subject matter jurisdiction
is called into doubt, “jurisdictional discovery should be all owed
unless the plaintiff's claimis clearly frivolous.”

Massachusetts School of Law at Andover, Inc. v. American Bar
Associ ation, 107 F.3d 1026, 1042 (3d Cr. 1997) (i nternal

guotations omtted).

- XVii -



CAFA contai ns several exceptions to the exercise of
jurisdiction, including the so-called “hone-state controversy”
exception. Under the honme-state controversy exception, “a
district court shall decline to exercise jurisdiction [over a
class action in which]...(B) two-thirds or nore of the nenbers of
all proposed plaintiff classes in the aggregate, and the primary
defendants, are citizens of the State in which the action was
originally filed.” 28 U S.C. § 1332(d)(4).

CAFA itself is silent regarding which party shoul d bear
the burden of proof with respect to the establishnment of federal
jurisdiction. In the face of this silence, the United States
Court of Appeals for the Third Crcuit held that the burden of
establishing CAFA jurisdiction is on the party asserting
jurisdiction. Mrgan v. Gy, 471 F.3d 469, 473 (3d Gr. 2006)
(recogni zi ng agreenent with the Seventh, Ninth and El eventh
Crcuits). However, the Third Crcuit has not yet decided which
party bears the burden of proof with respect to CAFA exceptions,
i ncludi ng the hone-state controversy exception. Hirschbach v.
NVE Bank, 496 F.Supp.2d 451, 460 (D.N J. 2007).

One court in this District has held that the burden of
establishing the exception is on the renoving defendant. See
Schwartz v. Contast Corporation, 2006 W. 487915, at *1 (E.D. Pa.
Feb. 28, 2006) (O Neil, J.). Basing his decision on the Seventh

Crcuit’s decision in Brill v. Countryw de Hone Loans, Inc.,
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427 F.3d 446, 448 (7th Cir. 2005), Judge O Neil held that CAFA
di d not change the |ong-standing jurisdictional precept that the
“party asserting jurisdiction bears the burden of show ng the
action is properly before the federal court”. Schwartz v.
Contast, 2006 W. 487915, at *1, quoting Sikirica v. Nationw de
| nsurance Conpany, 416 F.3d 214, 219 (3d Cr. 2005).

In contrast to the decision of Judge O Neil, the United
States Courts of Appeals for the Fifth, Seventh, N nth and
El eventh Circuits have considered this issue and uniformy
concluded that the party seeking to invoke the CAFA jurisdiction
exception bears the burden of proof. See Frazier v. Pioneer
Americas LLC, 455 F.3d 542, (5th Gr. 2005); Hart v. FedEx G ound
Package System Inc., 457 F.3d 675 (7th Gr. 2006); Serrano v.
180 Connect Inc., 478 F.3d 1018 (9th Cr. 2007); Evans v. Wlter
| ndustries, Inc., 449 F.3d 1159, 1164 (11th G r. 2006).

Significantly, the Seventh Circuit’s Hart deci sion
interpreted its owm Brill decision as allocating the burden of
proof of original jurisdiction to the party asserting CAFA
jurisdiction, but also held that the burden of proving a CAFA
exception was on the party seeking to invoke the exception.
Thus, the Seventh Circuit construed Brill nore narrowy than
Judge O Neil in Schwartz (which was decided prior to Hart).

| find the reasoning of the decisions by the four

Crcuit Courts persuasive. Accordingly, | hold that the burden
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of proof to establish the hone state controversy CAFA exception
is on the party seeking to invoke the exception. M decision
relies on the plain text of the statute and a construction
consistent wwth United States Suprene Court precedent concerning
removal . See Brill, 427 F.3d at 447-449 (declining to utilize
CAFA' s legislative history to construe its plain text).

Al though | agree with the outconme of the four Grcuit
Court decisions, | note nmy departure fromcertain reasoning
contained in two of the four decisions. The decision of the
El eventh Circuit, and adopted by the Fifth Grcuit, reasoned that
allocating the burden to the party seeking remand under a CAFA
exception is not only consistent wwth the statutory | anguage, but
al so places the burden on the party nost capable of bearing it.
Evans, 449 F. 3d at 1164 n.3; Frazier, 455 F.3d at 546.

The El eventh G rcuit explained that plaintiffs define
the class and will generally have superior information about the
scope and conposition of that class. It further expl ai ned that
al t hough def endants have better access to the information
concerning the all eged offending conduct as a general matter,
plaintiffs have better access to information about the particul ar
plaintiffs who are injured and the specific conduct which caused
the various injuries. Evans, 449 F. 3d at 1164 n. 3.

| share the concerns of the Seventh and Ninth Grcuit

regarding the efficient burden-shifting rationale as support for
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t he decision. See Hart, 457 F.3d at 680; Serrano, 478 F.3d at
1024 n.8. As the Ninth Crcuit observed, “although the plaintiff
controls the framng of the conplaint, the plaintiff may not
al ways have access to a conplete data set as to the citizenship
of the class nenbers or information about the defendants.”
Serrano, 478 F.3d at 1024 n. 8.

The mandatory | anguage of section 1332(d)(4), which

i ncl udes both the honme-state controversy and | ocal controversy?®

® The | ocal controversy exception states the foll ow ng:

(4) A district court shall decline to exercise jurisdiction
under paragraph (2)—

(A) (i) over a class action in which—

(1) greater than two-thirds of the menbers of
all proposed plaintiff classes in the aggregate
are citizens of the State in which the action
was originally fil ed;

(I'1) at least 1 defendant is a defendant—

(aa) fromwhomsignificant relief is
sought by menbers of the plaintiff class;

(bb) whose all eged conduct forns a
significant basis for the clains asserted
by the proposed plaintiff class; and

(cc) who is a citizen of the State in
which the action was originally filed; and

(I'11) principal injuries resulting fromthe
al | eged conduct or any rel ated conduct of each
def endant were incurred in the State in which
the action was originally filed; and

(ii) during the 3-year period preceding the filing
of that class action, no other class action has been
filed asserting the sane or sinilar factua
al | egati ons agai nst any of the defendants on behal f of
t he sane or other persons....

28 U.S.C. § 1332(d)(4).
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exceptions, states that the court shall “decline to exercise
jurisdiction.” Inplicit in the text is a presunption that,
absent the exception, the court’s jurisdiction is otherw se
properly established.

Stated alternatively, inplicit in the declination to
exercise jurisdiction is that the court is otherw se conpetent to
hear the dispute. See Serrano, 478 F.3d at 1022. Thus, the CAFA
exceptions are essentially mandatory abstention provisions.

This construction reinforces that (1) the party
asserting jurisdiction nust independently satisfy its burden to
establish jurisdiction, and (2) the party seeking to invoke the
exception nust denonstrate independently that the exception
applies in order to effect a divestiture of jurisdiction.
Additionally, allocating the burden of proving an exception to
CAFA to the party seeking to invoke it mrrors the Suprene
Court’s construction of the renoval statute, 28 U S.C. § 1441(a),
in Breuer v. Jims Concrete of Brevard, Inc., 538 U S. 691,

697- 698, 123 S.Ct. 1882, 1886, 155 L.Ed.2d 923, 931 (2003).

Mor eover, consistent with Third Grcuit remand
jurisprudence, plaintiff’s factual proffer nust be reviewed under
t he preponderance-of-the-evidence standard. Sanuel -Bassett v.
KIA Motors Anerica, Inc., 357 F.3d 392, 398 (3d Cir. 2004). 1In
many cases that involve subject matter jurisdiction challenges

di sputes over factual matters may be involved. |In resolving
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t hose i ssues, the preponderance of the evidence standard woul d be
appropriate. Id.

To satisfy its burden of proof and succeed in its
notion for remand pursuant to the hone-state controversy
exception, a party seeking to remand nmust prove the foll ow ng by
a preponderance of the evidence: (1) the party nust establish
that the citizenship of the nenbers of two-thirds or nore of the
plaintiff class is the State fromwhich the action was renoved,;
(2) the party nust identify the primary defendants; (3) the party
nmust establish the citizenship of those primary defendants; and
(4) the party nust denonstrate that two-thirds or nore of the
menbers of the plaintiff class are citizens of the sane state as
the primary defendants. 28 U S.C § 1332(d)(4)(B)

Therefore, | now consider the | aw governing
citizenship. A person is considered a citizen of a state if that
person is domciled within that state and is a citizen of the
United States. Schwartz, 2006 W. 487915, at *5 (internal
citation omtted); see also Preston v. Tenet Heal t hsystem
Menorial Medical Center, Inc., 485 F. 3d 793, 797 (5th Cr. 2007).
Domcile is established by residence and intent to make the pl ace
of residence one’s home. Krasnov v. Dinan, 465 F.2d 1298, 1300
(3d Cir. 1972).

The concept of domicile is not synonynous with

residence. A person is generally a resident of any state with
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whi ch he has a well-settled connection. Enerald Investors Trust
v. Gaunt Parsippany Partners, 492 F.3d 192, 207 n.24 (3d Gr
2007). Although evidence of residence is insufficient to prove
domcile, the place where an individual |lives creates a
rebuttabl e presunption of domcile. District of Colunbia v.

Mur phy, 314 U.S. 441, 455, 62 S.Ct. 303, 309-310, 86 L.Ed. 329,
337 (1941).

For purposes of determning diversity, state
citizenship of a natural person is treated as synonynous with
domcile. Krasnov v. Dinan, 465 F.2d at 1300 (3d Gr. 1972). A
corporation, however, is deened the citizen the state of
i ncorporation and the state of its principal place of business.
28 U.S.C. § 1332(c).

The Third Circuit has long held that bare “all egations
of residence are not sufficient for purposes of establishing
citizenship.” Schwartz, 2006 W. 487915, at *3 (citing Krasnov v.
D nan, 465 F.2d at 1300)). D strict Courts throughout the
country have held that a nere assertion that the putative class
is conposed of citizens of a particular state is insufficient to
satisfy the burden of proof required to i nvoke a CAFA excepti on.
See McMorris v. TJX Conpanies, Inc., 493 F. Supp.2d 158, 165-166
(D. Mass. 2007).

| next consider the |aw governing the identification of

“primary defendants” under the honme-state controversy exception.
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Despite burgeoni ng CAFA jurisprudence, few courts have opi ned on
the honme-state controversy requirenent with respect to the
definition of “primary defendants”. 28 U. S.C. § 1332(d)(4)(B)

However, as “evident fromthe statute’s use of the
phrase “the primary defendants” rather than “a primary
defendant”, “the plain | anguage of the statute requires remand
only when all of the primary defendants are residents of the sane
state in which the action was originally filed”. Robinson v.
Cheet ah Transportation, C v.A No. 06-0005 2006 W. 3322580, at *3
(WD. La. Nov. 14, 2006)(enphasis in original).

Most courts have construed “primary defendants” by
relying on a construction of an anal ogous provision of the
Mul tiparty, Multiforum Trial Jurisdiction Act of 2002, 28 U.S. C
8 1369, offered in Passa v. Derderian, 308 F. Supp.2d 43, 61-64
(D.R 1. 2004). The Passa court indicated that there is a settled
judicial understanding of the term“primary defendants” borrowed
fromtort law. Kitson v. Bank of Edwardsville, C v.A No. 06-528,
2006 W. 3392752, at *13-17 (S.D.111. Nov. 22, 2006) (hol di ng,
inter alia, that settled |legal definitions are properly
consi dered as part of congressional understanding).

| follow the decisions of those courts which have
adopted the definition of “the primary defendants” expressed in

Passa as it is used in 28 U S.C 8§ 1332(d)(4). As expressed by
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the Kitson court, the definition of primary defendants is as

foll ows:

Kitson v.

Adans v.

Utimately the [Passa] court concl uded that
“primary defendants”...are “those parties that are
allegedly directly liable to the plaintiffs, while
‘secondary’ defendants are...those parties sued
under theories of vicarious liability or joined
for purposes of contribution or indemification.”
... Thus, the court held, “the nost appropriate

definition of ‘primary defendants'...nmust include
those parties facing direct liability in the
instant litigation.” ...The court explained that

“all defendants sued directly in a cause of action
mai ntain a dom nant relationship to the subject
matter of the controversy, while those parties
sued under theories of vicarious liability, or

j oi ned for purposes of indemification or
contribution, nmaintain an indirect or ‘secondary’
relationship to the litigation.” ... The court
noted that its interpretation of the term*“primary
def endants” for purposes of the statute was the
definition nost consistent not only with
traditional |egal concepts but al so judicial
econony and fairness to parties, because “it does
not require the Court to nake a pre-trial

determ nation of liability or culpability, but
rather requires only a review of the conplaint to
determ ne whi ch defendants are sued directly.”

Bank of Edwardsville, 2006 WL 3392752, at *17; see al so

Federal Materials Conpany, Inc., Cv.A No. 5:05CV-90-R,

2005 W. 1862378, at *5 (WD.Ky. July 28, 2005) which

di stingui shes between directly liable parties and those joi ned

for purposes of contribution and i ndemi ficati on.

Not ably, the Pasa court rejected a definition of

pri mary defendants as those with the deepest pockets or the

greatest culpability. These definitions were determ ned to be

unwor kabl e because they would require a degree of fact-finding
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beyond which could be perforned at the procedural juncture.
Kearns v. Ford Motor Conpany, C v.A No. 05-5644, 2005 W. 3967998,

at *8 (C.D.Cal. Nov. 21, 2005)(internal citations omtted).?®

Anal ysi s

Because plaintiff’s argunent rai ses issues which cal
into question the subject matter jurisdiction of this court, |
nmust revi ew whether original CAFA jurisdiction is proper.
However, this matter is quickly resolved. G ven the nature of
the within action, and recognizing the limtations inherent in
maki ng subject matter jurisdiction findings at the early stages
of proceedings, | agree with the parties that it appears on the
face of the Class Action Conplaint, as well as fromthe rel evant
evi dence contained in the record, that CAFA jurisdiction is
appropri at e.

The reasonabl e value of the rights being litigated, if
proven, would likely nmeet or exceed $5, 000, 000, excl usive of
interests or costs. This is a toxic tort action for nedical
nmoni tori ng which includes the clains of potentially thousands of

enpl oyees. Thus, the putative class, including any subcl asses

10 A recent Ninth Circuit decision appears to overrule Kearns v. Ford
Mot or Conpany, 2005 W. 3967998, at *4-5. See Serrano v. 180 Connect Inc.
Cv.A No. 06-1063, 2006 W. 2348888, at *1 (N.D.Cal. Aug. 11, 2006), vacated,
478 F.3d 1018 (9th Cr. 2007), which vacated the district court’s Order for
i mproperly placing the burden of proving a CAFA exception upon the renoving

party.
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that nay be designated, are likely to include greater than one
hundr ed persons.

There is diversity between the putative cl ass
representative (and likely the entire class) and two of the four
named defendants. As averred in plaintiff’s Cass Action
Conpl aint and the Notice of Renoval, the class representative is
a Pennsylvania citizen; defendant Admral Metals, Inc. is a
Massachusetts citizen; and defendant Cabot Corporation is a
citizen of both Del aware and Massachusetts. See 28 U. S C
§ 1332.

Turning to the hone-state controversy exception and
applying the foregoing legal framework to this case, | conclude
that plaintiff has failed to denonstrate that this exception to
CAFA jurisdiction applies. Plaintiff has failed to establish
that two-thirds or greater of the nmenbers of the class are
citizens of the Commonweal th of Pennsylvania or that the “primary
def endants” are Pennsyl vani a residents.

Plaintiff relied entirely on the avernents in the
pl eadi ngs to support its notion. These avernents do not address
the citizenship of the entire putative class. They only aver
that the class representative is a Pennsylvania citizen.
Plaintiff submtted no other factual evidence. Thus, plaintiff
has of fered nothing nore than bare assertions inits notion as to

the citizenship of the putative class. As Judge O Neil noted in
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his Schwartz decision, these bare assertions are wholly
i nadequate for the court to evaluate the citizenship of the
cl ass.

Plaintiff’s reliance on defendant Cabot’s concession
that greater than two-third of the putative class are
Pennsyl vania citizens is also m splaced. Defendant Tube Mt hods
has specifically contested this fact. Plaintiff has offered no
evidence to rebut this denial.

A review of the class which plaintiff defined reveals
that the citizenship of the entire class was never defined.
Stating that the class representative is a Pennsylvania citizen
is not sufficient to denonstrate that the other individual class
menbers are Pennsyl vania citizens.

The class is conposed of all enployees of the U S
Gauge facility over an approximately thirty-five year period.
Plaintiffs provided no evidence that these individuals were ever,
or have renmai ned, domciled in Pennsylvania. Though this nmay be
a reasonable inference, it does not satisfy the plaintiff’s
burden of proof. Individual enployees nmay retire and nove away.
Enpl oyees may change j obs and nove to another State or country.
Enpl oyees may al so conmute from an out-of-state | ocation. None
of these facts are accounted for in plaintiff’s notion.

Thus, plaintiff has failed to denonstrate the

citizenship of the class. This alone is sufficient to deny
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plaintiff’s notion to remand. However, assum ng, arguendo, that
plaintiff has shown that two-thirds or nore of the putative class
are Pennsyl vania citizens, | considered whether plaintiff has
denonstrated that all primary defendants are citizens of
Pennsyl vani a.

Plaintiff’s assertion nmust be rejected that defendant
Tube Met hods, a Pennsylvania corporate citizen, is the only
primary defendant. According to the allegations of the C ass
Action Conplaint, plaintiff seeks to recover against defendants
directly. If the allegations are proven, Tube Methods woul d be
liable for its role in supplying berylliumcontaining products.

Al t hough def endant Tube Met hods has discl ai ned
ltability and argues it was not involved in the vertical chain-
of -distribution, it nevertheless faces direct liability.
Plaintiff’s claimagai nst Tube Methods is not prem sed on a
theory of vicarious liability, nor does plaintiff seek indemity
or contribution. Thus, Tube Methods is a primary defendant.

However, the other three nanmed defendants are al so
primary defendants for the purpose of the honme-state controversy
exception. Small Tube, Admral Metals and Cabot face direct
liability for allegedly supplying berylliumor beryllium
containing material to the U S. Gauge facility. Their liability

is analogous to the liability faced by Tube Methods and i s,
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therefore, direct. Simlarly, their liability is not vicarious,
nor is it based on a theory of indemification or contribution.

The honme-state controversy exception refers to nultiple
“primary defendants”. Plaintiff’s conplaint alleges direct
l[tability against all four naned defendants. Based on the
pl eadi ngs and the unrebutted evidence submtted by the parties,
find that there are four “primary defendants” in this action
because all four nanmed defendants face direct liability. The
unrebutted evidence al so establishes that two of the four primary
defendants in this action are not citizens of Pennsyl vani a.
Therefore, there is diversity between the putative class and the
pri mary defendants.

Thus, | conclude that plaintiff has failed to satisfy
its burden under the hone-state controversy exception to CAFA
Plaintiff has not denonstrated that two-thirds or nore of the
putative class are Pennsylvania citizens. Plaintiff has al so not
denonstrated that the four primary defendants are citizens of the
sane state as the putative class. Accordingly, Plaintiff’s

Mbtion for Remand i s deni ed.

CONCLUSI ON
For all the foregoing reasons | deny Plaintiff’s Mtion
for Remand and retain jurisdiction over plaintiff’s Cass Action

Conpl ai nt .
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GARY ANTHONY,
On behal f of Hi nself and O hers

Simlarly Situated,

Plaintiff

VS.

SMALL TUBE MANUFACTURI NG
CORP., doi ng business as
SMALL TUBE PRODUCTS CORP., |INC ;
ADM RAL METALS, | NC ;
TUBE METHODS, INC., and
CABOT CORPCORATI ON
I ndi vidual ly and as Successor in
Interest to Cabot Berylco, Inc.,
Kawecki Berylco Industries, Inc.
and the Beryllium Corporation

c/o C.T. Corporation Systens,

N N N N N N N N N N N N N N N N N N N N
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Def endant s

and

AVETEK, | NC.;

BRUSH VWELLMAN, INC.; and

M LLENNI UM PETROCHEM CALS, | NC.,
formerly known as
National Distillers and

Chem cal Cor poration,

Third-Party Defendants
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APPEARANCES:

RUBEN HONI K, ESQUI RE and
STEPHAN MATANOVI C, ESQUI RE

On behal f of Plaintiff

JOSEPH G LITVIN, ESQU RE and

KENNETH J. WARREN, ESQUI RE
On behal f of Defendant
Smal | Tube Manufacturing Corporation,
doi ng busi ness as Smal |l Tube Products

Corp., Inc.;

ROCHELLE M FEDULLO, ESQUI RE

On behal f of Defendant Admiral Metals Inc.

DAVI D C. ONORATO, ESQUI RE
GREGCORY W FOX, ESQUI RE; and
STEPHEN M HLADI K, ESQUI RE

On behal f of Def endant Tube Methods, |nc.

NEI L S. WTKES, ESQUI RE
On behal f of Defendant Cabot Corporation,

I ndi vidual ly and as Successor in Interest
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to Cabot Berylco, Inc., Kawecki Berylco
| ndustries, Inc. and the Beryllium

Corporation, c/o C. T. Corporation Systens

KEVIN M DONOVAN, ESQUI RE

MORTON F.

JOSEPH M

On behalf of Third-Party Def endant

Amet ek, | nc.

DALLER, ESQUI RE
On behalf of Third-Party Def endant

Brush Well man, |nc.

PROFY, ESQUI RE

On behalf of Third-Party Def endant

M |1l enium Petrochemcals, Inc., fornerly
known as National Distillers and Chem cal

Cor poration
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OPI NI ON

JAMVES KNOLL GARDNER

United States District Judge

This matter is before the court on Plaintiff’s Mtion
for Remand, which notion was filed on Novenber 2, 2006.' By
Order dated April 17, 2007, | schedul ed oral argunent on
plaintiff’s notion. | conducted argunent on plaintiff’s notion
on June 28, 2007.%* For the reasons expressed below, | deny

Plaintiff's Mdtion for Remand.

JURI SDI CTI ON

Jurisdiction is based upon diversity jurisdiction
pursuant to 28 U.S.C. § 1332(d)(2)(A). This court has
suppl enental jurisdiction over the third-party state |aw cl ai ns

pursuant to 28 U.S.C. § 1367.

VENUE

1 Def endants Small Tube Manufacturing Corp.; Tube Methods, Inc.; and
Cabot Corporation each filed responses in opposition to Plaintiff’s Mtion for
Rermand on Novenber 20, 2006

12 No party requested an evidentiary hearing on Plaintiff’s Mtion

for Remand prior to oral argunent. Neither during oral argument or at any
poi nt after has any party contended that an evidentiary hearing was required
in order to make findings of fact pertinent to plaintiff’s notion.
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Venue is proper pursuant to 28 U.S.C. 8§ 1391(b) because
the events giving rise to plaintiff’s clains allegedly occurred
in Sellersville, Berks County, Pennsylvania, which is located in
this judicial district.

BACKGROUND

Plaintiff conmenced the within matter, Anthony v. Snall
Tube Manufacturing Corporation, civil action nunber 06-CV-4419,
on Septenber 7, 2006 by filing a Cass Action Conplaint in the
Phi | adel phia County Court of Common Pl eas.'®* The conpl aint
al l eges that defendants were negligent in the manufacturing,
distribution and sale of berylliumcontaining products and have

exposed the nenbers of the putative class to potentially

13 | briefly recount the procedural history of Anthony v. Gary
Kowal ski Di cki nson & Associ ates Manufacturers’ Representatives, civil action
nunber 05-CV-1202 (“Anthony 1"), a case which was previously filed in this
district and was assigned to nme, because the parties refer to certain
determ nati ons nade therein in their briefs.

Anthony | was a class action filed on behalf of a nearly identica
putative class represented by the sane class representative as the within
action. It sought medi cal nonitoring damages on behalf of a putative class for
exposure to airborne berylliumas a result of defendants’ negligence. The
action was fil ed agai nst defendants Gary Kowal ski Di cki nson & Associ at es
Manuf acturers’ Representatives and Brush Wellman, Inc. Anthony | was
di smissed by stipulation of the parties on August 22, 2006.

The within case, Anthony v. Small Tube Manufacturing Corporation,
civil action nunber 06-CV-4419, (“Anthony I1”), was classified as a related
case to Anthony | pursuant to Rule 40.3 of the Rules of G vil Procedure of the
United States District Court for the Eastern District of Pennsylvania. None
of the current four naned defendants was a party to the Anthony | litigation
However, Tube Methods, Inc. has asserted a third-party conpl aint agai nst Brush
Wl lman, Inc. in the within matter.

Because the parties in the within action are distinct fromthe
parties in Anthony | and because Anthony | was disnmissed in its infancy before
a full disposition on the nmerits, | do not rely on any |legal determnation
may have made during the course of the Anthony | proceedings. Accordingly, |
decline to apply the principles of issue preclusion or collateral estoppel to
t he argunments presented here.
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hazardous | evel s of beryllium

The conpl aint specifically avers that defendants
provi ded the follow ng amounts of berylliumcontaining materi al
to the U S. Gauge Facility: (1) Admral Mtals, Inc. (“Admra
Metal s”) - at |east 318 pounds; (2) Cabot Coporation (" Cabot”)
many thousand pounds, over many years; (3) Small Tube
Manuf acturing Corp. (“Small Tube”) - at l|east 2,929 pounds; and
(4) Tube Methods, Inc. (“Tube Methods”) - at least 112,729
pounds.

The putative class is defined as “[a]ll current and
former enployees of the U S. Gauge facility who have ever been
exposed to one or nore of the Defendants’ beryllium containing
products for a period of at |east one (1) nonth while enpl oyed at
the U S. Gauge facility.”?

The class is alleged to consist of at |east several
t housand nmenbers.* Plaintiff avers that the U S. Gauge facility
utilized berylliumcontaining products fromat |east 1972 to the
present . 16

Plaintiff, on behalf of the putative class, seeks the
establishment of a nedical nonitoring program or the costs

t hereof, funded by defendants under Court supervision. Plaintiff

14 Class Action Conplaint, f24(a).
15 Cl ass Action Conplaint, 128.
16 Cl ass Action Conplaint, Y13.
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seeks lifetine testing as well as preventative and di agnostic
screening. Plaintiff also seeks costs and attorney fees.

On Cct ober 4, 2006, defendant Cabot renpved this action
to the United States District Court for the Eastern District of
Pennsyl vani a pursuant to the C ass Action Fairness Act of 2005
(“CAFA’), Pub.L.No. 109-2, 119 Stat. 4 (2005) (codified in
scattered sections of Title 28 of the United States Code). 1In
its Notice of Renoval, Cabot avers that a reasonabl e readi ng of
the value of the rights that plaintiff clains establishes that
t he aggregate anmount in controversy for several thousand persons
is in excess of $5, 000, 000.

Cabot al so asserts in its renoval papers that Cabot was
a Del aware corporation with its principal place of business
| ocated in the Coormonweal th of Massachusetts at the tinme the
action was renoved. Mreover, Cabot avers that it believed that
greater than two-thirds of the putative class were citizens of
t he Commonweal t h of Pennsyl vani a when the action was renoved.
Based on these avernents, Cabot contended that there was
sufficient diversity of citizenship for the purposes of CAFA at

the time of renoval

CONTENTI ONS OF THE PARTI ES
Plaintiff’s Mtion for Remand was filed on Novenber 2,
2006. Plaintiff’s notion asserts that the hone-state controversy

exception to the Cass Action Fairness Act of 2005 applies to
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this action and that the court may not assert jurisdiction over
this case.

According to plaintiff at |east two-thirds of the
putative class are Pennsylvania citizens and “the primry
defendant” fromwhomrelief is sought is a Pennsylvania citizen.
Plaintiff asserts that the allegation that greater than two-
thirds of the putative class are Pennsylvania citizens is
undi sputed and shoul d be accepted as true for the purpose of this
not i on.

Plaintiff acknow edges that “primary defendant” is not
defined in the statute, but contends that CAFA's | egislative
hi story provides guidance. Plaintiff argues that the |egislative
hi story suggests that the primary defendant should be the party
or parties with significant exposure for the liabilities set
forth in the conplaint.

Following this reasoning, plaintiff asserts that as
alleged in its Cass Action Conplaint, defendant Tube Met hods
sold at |least 112,729 pounds of berylliumto the facility at
which plaintiff and the putative class worked. Thus, plaintiff
contends that Tube Methods’ sales to the facility during the
rel evant time period exceeds those of all other defendants
conbi ned by several orders of magnitude. Plaintiff also points
out that, as alleged in the conplaint, Tube Methods is a citizen

of Pennsyl vani a.
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Therefore, plaintiff contends that because two-thirds
or nore of the putative class are Pennsylvania citizens, and Tube
Met hods, the primary defendant, is also a Pennsylvania citizen,

this court nust decline to exercise jurisdiction under the
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mandat ory hone-state controversy CAFA exception. Finally,
plaintiff asserts that all doubts as to the propriety of renova
nmust be resolved in favor of remand

Def endant Tube Met hods strongly opposes plaintiff’s
assertions. Tube Methods contends that plaintiff has not
chal | enged def endant Cabot’s assertion of original CAFA subject
matter jurisdiction, but has instead sought to invoke an
exception to CAFA jurisdiction. Tube Methods argues that
plaintiff fails to denonstrate any of the requirenents of the
CAFA hone-state controversy exception, and the exception does not
apply to this case.

Tube Met hods contends that the renoving defendant bears
t he burden of proof wth respect to original subject jurisdiction
pursuant to CAFA, but that plaintiff bears the burden of proving
that the hone-state controversy exception applies. Tube Methods
argues that the proposed class contains 100 or nore nenbers, the
aggregat e anount in controversy exceeds $5, 000,000 and at | east
one nenber of the plaintiff class is diverse fromat |east one
def endant. Thus, Tube Methods argues, original CAFA jurisdiction
i s satisfied.

However, Tube Methods contends that plaintiff has
failed to neet its burden to denonstrate that the hone-state
controversy exception applies. Tube Methods asserts that

plaintiff offered no evidence beyond nere avernents that two-
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thirds or nore of the putative class are Pennsylvania citizens.
Tube Met hods argues that none of the paragraphs of the d ass
Action Conplaint refer to the citizenship of the class nenbers
other than the class representative (who is a Pennsyl vani a
citizen). Moreover, defendant argues that even if the conplaint
did contain such allegations, these allegations would be
insufficient to satisfy plaintiff’s burden w thout further

evi dence.

Tube Methods al so asserts that plaintiff’s reliance on
def endant Cabot’s avernents in its Notice of Renoval is
insufficient. Although defendant Cabot acknow edged that nore
than two-thirds of the putative class are Pennsyl vania citizens,
Tube Methods avers that this is not the position of all nanmed
def endants. Tube Methods contends that it is wthout know edge
or information as to the citizenship of the class at the tine the
conplaint was filed and does not agree that nore than two-thirds
of the class are Pennsyl vania citizens.

Tube Methods al so denies that it is the primry
def endant for the purpose of establishing the honme-state
controversy exception. Tube Methods specifically denies that it
sold at least 112,727 pounds of berylliumto the U S. Gauge
facility. Tube Methods avers that it only “worked on” 1,358.2

pounds of berylliumcontaining material, and further avers that
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it did not sell any material to the facility.! Thus, based on
plaintiff’s own liability exposure-based analysis (to determ ne
pri mary defendants), Tube Methods contends it has | ess exposure
t han ot her nanmed defendants, including defendant Cabot.

Lastly, Tube Methods argues that even if it is
considered a primary defendant, there are other primary
defendants in the action who are citizens of other states. For
i nstance, Tube Methods asserts that, as alleged in the C ass
Action Conplaint, Cabot is alleged to have supplied many
t housands of pounds of berylliumcontaining material to the U S
Gauge facility; and it is undisputed that Cabot is not a
Pennsyl vania citizen. Therefore, Tube Methods contends that
based on the plain | anguage of the statute, there are diverse
“primary defendants” and the home-state controversy exception

does not apply.

1 Tube Methods subnitted an Affidavit of Matt Mankus as Exhibit Ato
its opposition brief. M. Mankus avers that he is enployed by Tube Mt hods
and is responsible for maintaining its files with respect to purchases and
sales nade in the ordinary course of its business, including purchases and
sal es of berylliumand berylliumcontaining material

M. Mankus further avers that Tube Methods never provi ded any
beryllium or berylliumcontaining material to the U S. Gauge facility.
I nstead, M. Mnkus contends that Tube Methods nerely “worked on” beryllium
containing materials provided to Tube Methods by U. S. Gauge wi t hout charge by
reducing the material’s dianmeter and wall thickness. M. Mnkus all eges that
the total anount of berylliumor berylliumcontaining materials processed was
1, 358. 2 pounds.
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Def endant Cabot al so opposes Plaintiff’s Mtion for
Remand under the hone-state controversy exception.?!® Defendant
Smal | Tube Manufacturing Corporation has joined in Cabot’s
opposi tion.

Cabot contends that it properly renoved this action to
federal court pursuant to CAFA. Cabot concedes that Pennsyl vani a
citizens conpose two-thirds or greater of the putative cl ass.
Mor eover, Cabot asserts that the court should credit its
contention that Cabot was, and is, a corporation with its

princi pal place of business in the Coomonweal th of Massachusetts

18 In Cabot Corporation’s Response to Plaintiff’s Mtion for Renand,
def endant Cabot sought counsel fees and costs associated w th opposing
Plaintiff’s Mtion for Remand. Although Cabot gives a factual recitation of
its reasons for seeking fees and costs, it fails to cite a single |lega
authority in support of its request.

Courts in this District have consistently held the failure to
cite any applicable law is sufficient to deny a notion as w thout nerit
because “zeal and advocacy is never an appropriate substitute for case | aw and
statutory authority in dealings with the Court.” Marcavage v. Board of
Trustees of Tenple University of the Commpbnwealth System of Hi gher Educati on,
Civ.A No. 00-5362, 2002 U.S. Dist. LEXIS 19397, at *9 n.8 (E.D.Pa. Sept. 30,
2002) (Tucker, J.); see also Purcell v. Universal Bank, N. A, G v.A No.

01-2678, 2003 U.S. Dist. LEXIS 547, at *1 (E.D.Pa. Jan. 3, 2003)
(Van Antwerpen, J.).

These same rationales applicable to briefs in support of notions
are equally applicable to opposition briefs. As one court renmarked:

Ful |y devel oped | egal argunent, citation to

| egal authority, and discussion of the rel evant
facts aid this Court in performng its duty, and
ultimately in serving the ends of justice. Any
brief in opposition or other nmenorandum of |aw
that is |lacking even a nodi cum of these el enents
is woefully insufficient and i nexcusabl e.

Copenhaver v. Borough of Berville, Civ.A No. 02-8398, 2003 U. S. Dist. LEXI S
1315, at *4 n.1 (E.D.Pa. January 9, 2003)(Rufe, J.).

Accordingly, as expressed in the acconpanying Order, defendant
Cabot’ s request for counsel fees and costs is denied w thout prejudice for
Cabot to file a separate notion for counsel fees and costs.
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because it is undisputed. Therefore, Cabot asserts that it is
not disputed that its citizenship is diverse fromthat of nenbers
of the putative class, and renoval was thus proper.

However, Cabot asserts that plaintiff’s argunent for
remand nust ultimately fail. Cabot contends that plaintiff has
t he burden of proof regarding the honme-state controversy
exception, and plaintiff has failed to provide sufficient
evidence to invoke the exception. Cabot avers that plaintiff
m srepresented the honme-state controversy exception by indicating
the exception applies if a single primary defendant is a citizen
of the state in which the action was filed because the exception
was witten in the plural *“defendants”.

Cabot contends that the home-state controversy
exception does not apply if a single primary defendant is deened
diverse fromthe class. In other words, Cabot argues that the
proper construction of the exception requires that all primry
defendants be citizens of the sane state as two-thirds or greater
of the putative class.

Cabot asserts that it is a primary defendant under CAFA
because it faces direct liability and is potentially |liable for
principal portion of the relief. |In support of this contention,
Cabot points to the assertions in the Cass Action Conplaint that
Cabot sold “many thousands of pounds, over many years”. Thus,

Cabot contends that it is a primary defendant. Because Cabot is
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diverse as to the nenbers of the putative class, Cabot argues the
home-state controversy exception does not apply.

Mor eover, Cabot asserts that Tube Methods is not a
pri mry defendant. Cabot avers that Tube Mt hods has
specifically denied that it provided 112,729 pounds of beryllium
containing materials to the U S. Gauge facility, and has provided
an affidavit in support of this contention. Cabot contends that
because plaintiff’s allegations concerning the anmount of
berylliumcontaining material supplied by Tube Methods is
di sputed, the evidence provided by plaintiff is insufficient to

establish that Tube Methods is a primary defendant.

DI SCUSSI ON
Legal Franework
The O ass Action Fairness Act of 2005 (" CAFA"),
Pub. L. No. 109-2, 119 Stat. 4 (2005)(codified in scattered
sections of Title 28 of the United States Code), dramatically
expanded the role of the federal judiciary in class action
litigation. As a general matter, CAFA vests federal courts with
diversity jurisdiction in class actions where (1) the aggregate
amount in controversy exceeds $5, 000,000, (2) any class nenber is
a citizen of a different state fromany defendant and (3) the
aggregat e nunber of the nenbers of all proposed plaintiff classes
is one hundred or nore persons. 28 U S.C. 88 1332(d)(1)(B) and

1332(d)(5). The | anguage of CAFA favors federal jurisdiction
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over class actions. Evans v. VWalter Industries, Inc.,
449 F.3d 1159, 1163 (11th Cir. 2006).

“CGeneral ly speaking, the nature of plaintiff’s claim
must be eval uated, and the propriety of remand deci ded, on the
basis of the record as it stands at the tine the petition for
removal is filed.” Westnoreland Hospital Association v. Blue
Cross of Western Pennsylvania, 605 F.2d 119, 123 (3d Cr. 1979).
Case devel opnents subsequent to renoval do not generally alter
jurisdiction under CAFA. Robinson v. Holiday Universal, Inc.,
G v.A No. 05-5726, 2006 WL 470592, at *3-4 (E.D.Pa. Feb. 23,
2006) (Pratter, J.); Colomar v. Mercy Hospital, Inc.,

G v. A No. 05-22409, 2007 W. 2083562, at *3 (S.D.Fl. July 20,
2007) (citing nunmerous district court cases).

However, the court may engage in factual analysis
beyond the pleadings in order to determ ne subject matter
jurisdiction. See Schwartz v. Contast Corporation,

G v. A No. 05-2340, 2006 W. 487915, at *5-7 (E.D.Pa. Feb. 28,
2006) (O Neil, J.). Moreover, when subject matter jurisdiction
is called into doubt, “jurisdictional discovery should be all owed
unl ess the plaintiff's claimis clearly frivolous.”

Massachusetts School of Law at Andover, Inc. v. American Bar
Associ ation, 107 F.3d 1026, 1042 (3d Cr. 1997) (i nternal

guotations omtted).

-xlviii-



CAFA contai ns several exceptions to the exercise of
jurisdiction, including the so-called “hone-state controversy”
exception. Under the honme-state controversy exception, “a
district court shall decline to exercise jurisdiction [over a
class action in which]...(B) two-thirds or nore of the nenbers of
all proposed plaintiff classes in the aggregate, and the primary
defendants, are citizens of the State in which the action was
originally filed.” 28 U S.C. § 1332(d)(4).

CAFA itself is silent regarding which party shoul d bear
the burden of proof with respect to the establishnment of federal
jurisdiction. In the face of this silence, the United States
Court of Appeals for the Third Crcuit held that the burden of
establishing CAFA jurisdiction is on the party asserting
jurisdiction. Mrgan v. Gy, 471 F.3d 469, 473 (3d Gr. 2006)
(recogni zi ng agreenent with the Seventh, Ninth and El eventh
Crcuits). However, the Third Crcuit has not yet decided which
party bears the burden of proof with respect to CAFA exceptions,
i ncludi ng the hone-state controversy exception. Hirschbach v.
NVE Bank, 496 F.Supp.2d 451, 460 (D.N J. 2007).

One court in this District has held that the burden of
establishing the exception is on the renoving defendant. See
Schwartz v. Contast Corporation, 2006 W. 487915, at *1 (E.D. Pa.
Feb. 28, 2006) (O Neil, J.). Basing his decision on the Seventh

Crcuit’s decision in Brill v. Countryw de Hone Loans, Inc.,
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427 F.3d 446, 448 (7th Cir. 2005), Judge O Neil held that CAFA
di d not change the |ong-standing jurisdictional precept that the
“party asserting jurisdiction bears the burden of show ng the
action is properly before the federal court”. Schwartz v.
Contast, 2006 W. 487915, at *1, quoting Sikirica v. Nationw de
| nsurance Conpany, 416 F.3d 214, 219 (3d Cr. 2005).

In contrast to the decision of Judge O Neil, the United
States Courts of Appeals for the Fifth, Seventh, N nth and
El eventh Circuits have considered this issue and uniformy
concluded that the party seeking to invoke the CAFA jurisdiction
exception bears the burden of proof. See Frazier v. Pioneer
Americas LLC, 455 F.3d 542, (5th Gr. 2005); Hart v. FedEx G ound
Package System Inc., 457 F.3d 675 (7th Gr. 2006); Serrano v.
180 Connect Inc., 478 F.3d 1018 (9th Cr. 2007); Evans v. Wlter
| ndustries, Inc., 449 F.3d 1159, 1164 (11th G r. 2006).

Significantly, the Seventh Circuit’s Hart deci sion
interpreted its owm Brill decision as allocating the burden of
proof of original jurisdiction to the party asserting CAFA
jurisdiction, but also held that the burden of proving a CAFA
exception was on the party seeking to invoke the exception.
Thus, the Seventh Circuit construed Brill nore narrowy than
Judge O Neil in Schwartz (which was decided prior to Hart).

| find the reasoning of the decisions by the four

Crcuit Courts persuasive. Accordingly, | hold that the burden



of proof to establish the hone state controversy CAFA exception
is on the party seeking to invoke the exception. M decision
relies on the plain text of the statute and a construction
consistent wwth United States Suprene Court precedent concerning
removal . See Brill, 427 F.3d at 447-449 (declining to utilize
CAFA' s legislative history to construe its plain text).

Al though | agree with the outconme of the four Grcuit
Court decisions, | note nmy departure fromcertain reasoning
contained in two of the four decisions. The decision of the
El eventh Circuit, and adopted by the Fifth Grcuit, reasoned that
allocating the burden to the party seeking remand under a CAFA
exception is not only consistent wwth the statutory | anguage, but
al so places the burden on the party nost capable of bearing it.
Evans, 449 F. 3d at 1164 n.3; Frazier, 455 F.3d at 546.

The El eventh G rcuit explained that plaintiffs define
the class and will generally have superior information about the
scope and conposition of that class. It further expl ai ned that
al t hough def endants have better access to the information
concerning the all eged offending conduct as a general matter,
plaintiffs have better access to information about the particul ar
plaintiffs who are injured and the specific conduct which caused
the various injuries. Evans, 449 F. 3d at 1164 n. 3.

| share the concerns of the Seventh and Ninth Grcuit

regarding the efficient burden-shifting rationale as support for



t he decision. See Hart, 457 F.3d at 680; Serrano, 478 F.3d at
1024 n.8. As the Ninth Crcuit observed, “although the plaintiff
controls the framng of the conplaint, the plaintiff may not
al ways have access to a conplete data set as to the citizenship
of the class nenbers or information about the defendants.”
Serrano, 478 F.3d at 1024 n. 8.

The mandatory | anguage of section 1332(d)(4), which

i ncludes both the hone-state controversy and | ocal controversy?®®

19 The | ocal controversy exception states the foll ow ng:

(4) A district court shall decline to exercise jurisdiction
under paragraph (2)—

(A) (i) over a class action in which—

(1) greater than two-thirds of the menbers of
all proposed plaintiff classes in the aggregate
are citizens of the State in which the action
was originally fil ed;

(I'1) at least 1 defendant is a defendant—

(aa) fromwhomsignificant relief is
sought by menbers of the plaintiff class;

(bb) whose all eged conduct forns a
significant basis for the clains asserted
by the proposed plaintiff class; and

(cc) who is a citizen of the State in
which the action was originally filed; and

(I'11) principal injuries resulting fromthe
al | eged conduct or any rel ated conduct of each
def endant were incurred in the State in which
the action was originally filed; and

(ii) during the 3-year period preceding the filing
of that class action, no other class action has been
filed asserting the sane or sinilar factua
al | egati ons agai nst any of the defendants on behal f of
t he sane or other persons....

28 U.S.C. § 1332(d)(4).



exceptions, states that the court shall “decline to exercise
jurisdiction.” Inplicit in the text is a presunption that,
absent the exception, the court’s jurisdiction is otherw se
properly established.

Stated alternatively, inplicit in the declination to
exercise jurisdiction is that the court is otherw se conpetent to
hear the dispute. See Serrano, 478 F.3d at 1022. Thus, the CAFA
exceptions are essentially mandatory abstention provisions.

This construction reinforces that (1) the party
asserting jurisdiction nust independently satisfy its burden to
establish jurisdiction, and (2) the party seeking to invoke the
exception nust denonstrate independently that the exception
applies in order to effect a divestiture of jurisdiction.
Additionally, allocating the burden of proving an exception to
CAFA to the party seeking to invoke it mrrors the Suprene
Court’s construction of the renoval statute, 28 U S.C. § 1441(a),
in Breuer v. Jims Concrete of Brevard, Inc., 538 U S. 691,

697- 698, 123 S.Ct. 1882, 1886, 155 L.Ed.2d 923, 931 (2003).

Mor eover, consistent with Third Grcuit remand
jurisprudence, plaintiff’s factual proffer nust be reviewed under
t he preponderance-of-the-evidence standard. Sanuel -Bassett v.
KIA Motors Anerica, Inc., 357 F.3d 392, 398 (3d Cir. 2004). 1In
many cases that involve subject matter jurisdiction challenges

di sputes over factual matters may be involved. |In resolving



t hose i ssues, the preponderance of the evidence standard woul d be
appropriate. Id.

To satisfy its burden of proof and succeed in its
notion for remand pursuant to the hone-state controversy
exception, a party seeking to remand nmust prove the foll ow ng by
a preponderance of the evidence: (1) the party nust establish
that the citizenship of the nenbers of two-thirds or nore of the
plaintiff class is the State fromwhich the action was renoved,;
(2) the party nust identify the primary defendants; (3) the party
nmust establish the citizenship of those primary defendants; and
(4) the party nust denonstrate that two-thirds or nore of the
menbers of the plaintiff class are citizens of the sane state as
the primary defendants. 28 U S.C § 1332(d)(4)(B)

Therefore, | now consider the | aw governing
citizenship. A person is considered a citizen of a state if that
person is domciled within that state and is a citizen of the
United States. Schwartz, 2006 W. 487915, at *5 (internal
citation omtted); see also Preston v. Tenet Heal t hsystem
Menorial Medical Center, Inc., 485 F. 3d 793, 797 (5th Cr. 2007).
Domcile is established by residence and intent to make the pl ace
of residence one’s home. Krasnov v. Dinan, 465 F.2d 1298, 1300
(3d Cir. 1972).

The concept of domicile is not synonynous with

residence. A person is generally a resident of any state with
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whi ch he has a well-settled connection. Enerald Investors Trust
v. Gaunt Parsippany Partners, 492 F.3d 192, 207 n.24 (3d G
2007). Although evidence of residence is insufficient to prove
domcile, the place where an individual lives creates a
rebuttabl e presunption of domcile. District of Colunbia v.

Mur phy, 314 U.S. 441, 455, 62 S.Ct. 303, 309-310, 86 L.Ed. 329,
337 (1941).

For purposes of determning diversity, state
citizenship of a natural person is treated as synonynous with
domcile. Krasnov v. Dinan, 465 F.2d at 1300 (3d Gr. 1972). A
corporation, however, is deenmed the citizen the state of
i ncorporation and the state of its principal place of business.
28 U.S.C. § 1332(c).

The Third Circuit has long held that bare “all egations
of residence are not sufficient for purposes of establishing
citizenship.” Schwartz, 2006 W. 487915, at *3 (citing Krasnov v.
D nan, 465 F.2d at 1300)). District Courts throughout the
country have held that a nere assertion that the putative class
is conposed of citizens of a particular state is insufficient to
satisfy the burden of proof required to i nvoke a CAFA excepti on.
See McMorris v. TJX Conpanies, Inc., 493 F. Supp.2d 158, 165-166
(D. Mass. 2007).

| next consider the | aw governing the identification of

“primary defendants” under the honme-state controversy exception.
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Despite burgeoni ng CAFA jurisprudence, few courts have opi ned on
the honme-state controversy requirenent with respect to the
definition of “primary defendants”. 28 U. S.C. § 1332(d)(4)(B)

However, as “evident fromthe statute’s use of the
phrase “the primary defendants” rather than “a primary
defendant”, “the plain | anguage of the statute requires remand
only when all of the primary defendants are residents of the sane
state in which the action was originally filed”. Robinson v.
Cheet ah Transportation, C v.A No. 06-0005 2006 W. 3322580, at *3
(WD. La. Nov. 14, 2006)(enphasis in original).

Most courts have construed “primary defendants” by
relying on a construction of an anal ogous provision of the
Mul tiparty, Multiforum Trial Jurisdiction Act of 2002, 28 U.S. C
8 1369, offered in Passa v. Derderian, 308 F. Supp.2d 43, 61-64
(D.R 1. 2004). The Passa court indicated that there is a settled
judicial understanding of the term“primary defendants” borrowed
fromtort law. Kitson v. Bank of Edwardsville, C v.A No. 06-528,
2006 W. 3392752, at *13-17 (S.D.111. Nov. 22, 2006) (hol di ng,
inter alia, that settled |legal definitions are properly
consi dered as part of congressional understanding).

| follow the decisions of those courts which have
adopted the definition of “the primary defendants” expressed in

Passa as it is used in 28 U S.C 8§ 1332(d)(4). As expressed by
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the Kitson court, the definition of primary defendants is as

foll ows:

Kitson v.

Adans v.

Utimately the [Passa] court concl uded that
“primary defendants”...are “those parties that are
allegedly directly liable to the plaintiffs, while
‘secondary’ defendants are...those parties sued
under theories of vicarious liability or joined
for purposes of contribution or indemification.”
... Thus, the court held, “the nost appropriate

definition of ‘primary defendants'...nmust include
those parties facing direct liability in the
instant litigation.” ...The court explained that

“all defendants sued directly in a cause of action
mai ntain a dom nant relationship to the subject
matter of the controversy, while those parties
sued under theories of vicarious liability, or

j oi ned for purposes of indemification or
contribution, nmaintain an indirect or ‘secondary’
relationship to the litigation.” ... The court
noted that its interpretation of the term*“primary
def endants” for purposes of the statute was the
definition nost consistent not only with
traditional |egal concepts but al so judicial
econony and fairness to parties, because “it does
not require the Court to nake a pre-trial

determ nation of liability or culpability, but
rather requires only a review of the conplaint to
determ ne whi ch defendants are sued directly.”

Bank of Edwardsville, 2006 WL 3392752, at *17; see al so

Federal Materials Conpany, Inc., Cv.A No. 5:05CV-90-R,

2005 W. 1862378, at *5 (WD.Ky. July 28, 2005) which

di stingui shes between directly liable parties and those joi ned

for purposes of contribution and i ndemi ficati on.

Not ably, the Pasa court rejected a definition of

pri mary defendants as those with the deepest pockets or the

greatest culpability. These definitions were determ ned to be

unwor kabl e because they would require a degree of fact-finding
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beyond which could be perforned at the procedural juncture.
Kearns v. Ford Motor Conpany, C v.A No. 05-5644, 2005 W. 3967998,

at *8 (C.D.Cal. Nov. 21, 2005)(internal citations omtted).?°

Anal ysi s

Because plaintiff’s argunent rai ses issues which cal
into question the subject matter jurisdiction of this court, |
nmust revi ew whether original CAFA jurisdiction is proper.
However, this matter is quickly resolved. G ven the nature of
the within action, and recognizing the limtations inherent in
maki ng subject matter jurisdiction findings at the early stages
of proceedings, | agree with the parties that it appears on the
face of the Class Action Conplaint, as well as fromthe rel evant
evi dence contained in the record, that CAFA jurisdiction is
appropri at e.

The reasonabl e value of the rights being litigated, if
proven, would likely nmeet or exceed $5, 000, 000, excl usive of
interests or costs. This is a toxic tort action for nedical
nmoni tori ng which includes the clains of potentially thousands of

enpl oyees. Thus, the putative class, including any subcl asses

20 A recent Ninth Circuit decision appears to overrule Kearns v. Ford
Mot or Conpany, 2005 W. 3967998, at *4-5. See Serrano v. 180 Connect Inc.
Cv.A No. 06-1063, 2006 W. 2348888, at *1 (N.D.Cal. Aug. 11, 2006), vacated,
478 F.3d 1018 (9th Cr. 2007), which vacated the district court’s Order for
i mproperly placing the burden of proving a CAFA exception upon the renoving

party.
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that nay be designated, are likely to include greater than one
hundr ed persons.

There is diversity between the putative cl ass
representative (and likely the entire class) and two of the four
named defendants. As averred in plaintiff’s Cass Action
Conpl aint and the Notice of Renoval, the class representative is
a Pennsylvania citizen; defendant Admral Metals, Inc. is a
Massachusetts citizen; and defendant Cabot Corporation is a
citizen of both Del aware and Massachusetts. See 28 U. S C
§ 1332.

Turning to the hone-state controversy exception and
applying the foregoing legal framework to this case, | conclude
that plaintiff has failed to denonstrate that this exception to
CAFA jurisdiction applies. Plaintiff has failed to establish
that two-thirds or greater of the nmenbers of the class are
citizens of the Commonweal th of Pennsylvania or that the “primary
def endants” are Pennsyl vani a residents.

Plaintiff relied entirely on the avernents in the
pl eadi ngs to support its notion. These avernents do not address
the citizenship of the entire putative class. They only aver
that the class representative is a Pennsylvania citizen.
Plaintiff submtted no other factual evidence. Thus, plaintiff
has of fered nothing nore than bare assertions inits notion as to

the citizenship of the putative class. As Judge O Neil noted in
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his Schwartz decision, these bare assertions are wholly
i nadequate for the court to evaluate the citizenship of the
cl ass.

Plaintiff’s reliance on defendant Cabot’s concession
that greater than two-third of the putative class are
Pennsyl vania citizens is also m splaced. Defendant Tube Mt hods
has specifically contested this fact. Plaintiff has offered no
evidence to rebut this denial.

A review of the class which plaintiff defined reveals
that the citizenship of the entire class was never defined.
Stating that the class representative is a Pennsylvania citizen
is not sufficient to denonstrate that the other individual class
menbers are Pennsyl vania citizens.

The class is conposed of all enployees of the U S
Gauge facility over an approximately thirty-five year period.
Plaintiffs provided no evidence that these individuals were ever,
or have renmai ned, domciled in Pennsylvania. Though this nmay be
a reasonable inference, it does not satisfy the plaintiff’s
burden of proof. Individual enployees nmay retire and nove away.
Enpl oyees may change j obs and nove to another State or country.
Enpl oyees may al so conmute from an out-of-state | ocation. None
of these facts are accounted for in plaintiff’s notion.

Thus, plaintiff has failed to denonstrate the

citizenship of the class. This alone is sufficient to deny
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plaintiff’s notion to remand. However, assum ng, arguendo, that
plaintiff has shown that two-thirds or nore of the putative class
are Pennsyl vania citizens, | considered whether plaintiff has
denonstrated that all primary defendants are citizens of
Pennsyl vani a.

Plaintiff’s assertion nmust be rejected that defendant
Tube Met hods, a Pennsylvania corporate citizen, is the only
primary defendant. According to the allegations of the C ass
Action Conplaint, plaintiff seeks to recover against defendants
directly. If the allegations are proven, Tube Methods woul d be
liable for its role in supplying berylliumcontaining products.

Al t hough def endant Tube Met hods has discl ai ned
ltability and argues it was not involved in the vertical chain-
of -distribution, it nevertheless faces direct liability.
Plaintiff’s claimagai nst Tube Methods is not prem sed on a
theory of vicarious liability, nor does plaintiff seek indemity
or contribution. Thus, Tube Methods is a primary defendant.

However, the other three nanmed defendants are al so
primary defendants for the purpose of the honme-state controversy
exception. Small Tube, Admral Metals and Cabot face direct
liability for allegedly supplying berylliumor beryllium
containing material to the U S. Gauge facility. Their liability

is analogous to the liability faced by Tube Methods and i s,
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therefore, direct. Simlarly, their liability is not vicarious,
nor is it based on a theory of indemification or contribution.

The honme-state controversy exception refers to nultiple
“primary defendants”. Plaintiff’s conplaint alleges direct
l[tability against all four naned defendants. Based on the
pl eadi ngs and the unrebutted evidence submtted by the parties,
find that there are four “primary defendants” in this action
because all four nanmed defendants face direct liability. The
unrebutted evidence al so establishes that two of the four primary
defendants in this action are not citizens of Pennsyl vani a.
Therefore, there is diversity between the putative class and the
pri mary defendants.

Thus, | conclude that plaintiff has failed to satisfy
its burden under the hone-state controversy exception to CAFA
Plaintiff has not denonstrated that two-thirds or nore of the
putative class are Pennsylvania citizens. Plaintiff has al so not
denonstrated that the four primary defendants are citizens of the
sane state as the putative class. Accordingly, Plaintiff’s

Mbtion for Remand i s deni ed.

CONCLUSI ON
For all the foregoing reasons | deny Plaintiff’s Mtion
for Remand and retain jurisdiction over plaintiff’s Cass Action

Conpl ai nt .
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