IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CETTY PETROLEUM MARKETI NG I NC., )
) Civil Action
Plaintiff ) No. 07-CV-340
)
VS. )
)
SHI PLEY FUELS MARKETI NG LLC, )
)
Def endant )
ORDER

NOW this 27'" day of Septenber, 2007, upon
consideration of plaintiff’s Mdtion for Prelimnary |Injunction
filed February 2, 2007, together with Plaintiff’s Brief in
Support of Mdtion for Prelimnary |Injunction; upon consideration
of Defendant’ s Menorandum of Law in Qpposition to Plaintiff’s
Motion for Prelimnary Injunction, which nenorandum was fil ed
February 8, 2007; after hearing and cl osing argunents held
February 12, 2007; upon consideration of the testinony, exhibits
and oral stipulations presented at the hearing; upon
consideration of Plaintiff’s Proposed Findings of Fact and
Concl usi ons of Law and Defendant’s Proposed Findi ngs of Fact and
Concl usi ons of Law, each filed February 8, 2007; upon
consi deration of Defendant’s Suppl enental Proposed Findings of
Fact and Concl usions of Law filed February 14, 2007; and for the
reasons expressed in the acconpanyi ng Opi ni on,

| T 1S ORDERED that plaintiff’s Mtion for

Prelimnary Injunction is denied.



BY THE COURT:

[s/ Janes Knoll Gardner

James Knol | Gardner
United States District Judge



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GETTY PETROLEUM MARKETI NG [INC., )
) Gvil Action
Plaintiff ) No. 07-CV-340
)
VS. )
)
SHI PLEY FUELS MARKETI NG, LLC, )
)
Def endant )

APPEARANCES:
HENRY H. JANSEN, ESQU RE, and
JAMVES A WLLH TE, JR, ESQU RE
On behal f of Plaintiff

JOHN F. O CONNOR, ESQUI RE
M CHAEL J. BARATZ, ESQUI RE,
THOMAS M BARBA, ESQUI RE, and
DOUGLAS S. KANTOR, ESQUI RE

On behal f of Defendant

* * *

OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the Court on the Mtion for
Prelimnary Injunction filed February 2, 2007 on behal f of
plaintiff Getty Petroleum Marketing Inc.* By Order dated
February 5, 2007, | scheduled a hearing on plaintiff’s notion for
prelimnary injunction. On February 12, 2007 | conducted a

hearing on plaintiff’'s notion. At the hearing, plaintiff

! On February 8, 2007, defendant Shipley Fuels Marketing, LLC filed
Def endant’ s Menorandum of Law in Opposition to Plaintiff’s Mtion for
Prelimnary Injunction.



presented the testinony of two witnesses: Vincent J.

DeLaurentis, President and Chief Operating Oficer of GCetty

Pet rol eum Marketing, Inc.; and Christopher Gannon, the Wol esal e

Manager of the Conpany. Defendant Shipley Fuels Marketing, LLC

presented the testinony of Lloyd Ral ph M dgett, President of

def endant conpany. By agreenent of counsel, 32 plaintiff

exhibits and two defense exhibits were admtted into evi dence.
For the reasons expressed below, | deny plaintiff’s

Motion for Prelimnary |Injunction.

BACKGROUND

Plaintiff Getty Petroleum Marketing, Inc. is a
franchi sor and whol esal er of notor fuel. Defendant Shipley Ruels
Mar keting, LLC is a franchisee of plaintiff and a whol esal e
distributor and retail seller of notor fuel. Plaintiff’s and
def endant’ s predecessors-in-interest entered into a Distributor
PMPA?2 Mot or Fuel s Franchi se Agreenent (“Agreenent”) on Novenber
3, 1994. The Agreenent established a franchise for the sale and
di stribution of Mbil brand gasoline. Both plaintiff and
def endant becane the operative parties after a series of
assi gnment s.

Plaintiff filed a notion for a prelimnary injunction

in order to change the brand of the products it sells to

2 PMPA is the Petrol eum Marketing Practices Act, 15 U S.C. 8§ 2801
to 2841.
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def endant and the brand name and trademarks under which the
products are sold to consuners. The plaintiff seeks to change
the brand of the petrol eum products distributed by defendant from
Mobil to LUKO L. Plaintiff also seeks to have the products
distributed to defendant’s retail service stations sold under the
LUKO L trademarks. Plaintiff contends that the parties’

Agreenment contenplates a substitution of products and re-brandi ng
of the franchi see.

Def endant opposes the proposed substitution of LUKO L
for Mobil products and the substitution of the associated
trademarks. Defendant argues that the Agreenent was and is an
agreenent for the distribution of Mbil brand gasoline.

Def endant asserts that plaintiff’s decision to discontinue sale
of Mobil brand products and its loss of the rights over Mbil’s

trademarks is a repudiation of the parties’ Agreenent.

SUMVARY OF DECI SI ON

In order to determine the |ikelihood of success on the
merits, | construed the parties’ respective rights enbodied in
their Agreenment. In this diversity case, | applied the
Pennsyl vani a conmon | aw of contracts as nodified by
Pennsyl vani a’s Uni form Comrerci al Code to the Agreenent.

The Agreenent confers two principal bundles of rights
upon the franchisee. The first are purchase rights for petrol eum

products for distribution and resale fromthe franchisor. The
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second are rights related to the use of the franchisor’s
trademark, trade dress, trade insignia and trade nanme. These
rights are interrelated and flow fromthe thrust of the
Agreenent, the distribution and sale of gasoline under the
franchi sor’s trademarKks.

| found that the Agreenent was clear and unanbi guous in
numer ous aspects. The franchisor had a clear right to assign the
Agreenent. | found that “Mbil products” were defined in the
Agreenent as Mbil brand gasoline. | also concluded that in nost
i nstances, plaintiff Getty was properly substituted for Mbbi
because “Mobil” refers generically to the role of the franchisor

| concluded that the Agreenent contained a | atent
anbiguity regarding the right to discontinue the sale of the
Mobi | products specified in the Agreenent. After considering the
rel evant parol evidence, | found that plaintiff had a right to
di scontinue any and all petrol eum products and offer substitute
product s.

However, | also concluded that defendant had a clear
and absolute right to object to any substitute products offered
by plaintiff. | held that the waiver provision unanbi guously
preserved defendant’s right to object at any tinme. | found that
def endant had objected to all substitute products.

| held that no products renmain subject to the Agreenent

because all original products had been discontinued by plaintiff
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and defendant had objected to all substitutes. | also found that
the provisions of the Agreenent regardi ng trademark, product and

brand name changes clearly permtted the franchisor to alter the

trademar ks, products and brand nanmes of only those Mbil products
or substitute products which are part of the Agreenent. Because

no products currently remain subject to the Agreenent, plaintiff

cannot alter any trademarks, products and brand nanes.

Next, | concluded that the Agreenent was anbi guous with
regard to the uni que contingent circunstances presented in this
case. Plaintiff contends that the franchi se agreenent continues
notw t hstanding the fact that no products or trademarks are
subject to the franchise. Plaintiff asserts that the Agreenent
prohi bits defendant fromselling any petrol eum other than fuel it
acquires fromplaintiff during the remaining termof the
Agreenent. Defendant opposed plaintiff’s construction of the
Agreenent and argues that the Agreenent was term nated as a
result of plaintiff’s loss of the right to sell Mbil brand notor
fuel under the Mbil brand and trademnarKks.

Appl ying the doctrine of necessary inplication and
reviewi ng the rel evant parol evidence, including the parties’
course of performance, | construed the Agreenent as containing an
inplied contingent condition. | held that the sale of petrol eum
fromplaintiff to defendant was a necessary precondition to the

exi stence of the Agreenent. Were no products are subject to the
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Agreenent, | held the Agreenent becones a nullity. Thus, |
concluded that plaintiff was not likely to succeed on the nerits.

| also found that plaintiff could not denonstrate that
it would be irreparably harnmed without prelimnary injunctive
relief. | rejected plaintiff’s argunent that damages woul d be
difficult or inpossible to neasure because it is |aunching a new
brand. | concluded that the history of the parties’ dealings
over the first twelve years of the contract as well as a
consideration of the success of simlarly situated distributors
and retail outlets that have converted to LUKOL will provide an
adequat e basis for calculating the nonetary damages to defendant.
| also found that the goodwi || associated with plaintiff’s
trademar ks and brand i mage could not be injured by defendant’s
non- use.

Concerning irreparable harmto defendant, | concl uded
that plaintiff failed to establish that defendant will not be
harnmed, or only slightly harnmed, if a prelimnary injunction were
gr ant ed.

Regardi ng the bal ance of hardships, | found that the
bal ance of harns weighs in favor of defendant. Defendant had
converted its service stations to its own proprietary brand
“Tom s” prior to the comencenent of the instant action. Thus,
the cost associated with converting the stations to LUKOL and

then re-branding the stations after a successful defense by
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def endant woul d be greater than the costs of maintaining the
stat us quo.

Lastly, | held that neither party had shown that the
public interest would be affected by the grant or denial of
prelimnary relief. Although the public policy of Pennsylvania
favors conpetition in the narkets for distribution and retai
sale of gasoline, this lawsuit will have little effect on the
regi onal market as a whole. Even if plaintiff is correct that
conpetition between integrated refiners (as opposed to
conpetition fromindependent service stations) is in the greater
public interest, that interest will not be significantly injured

by the anmount of tine it will take to resolve the within matter.

JURI SDI CT1 ON

This Court has subject matter jurisdiction of this
action based upon diversity of citizenship. 28 U S. C. § 1332.
Plaintiff Getty Petroleum Marketing Inc. is a corporation
organi zed and existing under the |laws of the State of Mryl and
and has its principal place of business in New York. Defendant
Shi pl ey Fuels Marketing, LLCis a Pennsylvania |imted liability
conpany with its principal place of business in Pennsylvani a.

Thus, plaintiff and defendant are citizens of different states.
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The amount in controversy exceeds $75, 000 excl usive of interest
and costs.?
VENUE
Venue is in this action appropriate pursuant to

28 U.S.C. §8 1391(a)(1), (a)(2) and (c) because a substantial part
of the events giving rise to plaintiff’s clainms occurred within
this district; part of the property that is the subject of this
action is situated within this district; and defendant regularly

does business within this district.*?

8 Plaintiff’s Conplaint seeks only injunctive relief. However,
plaintiff’s Conplaint alleges an anmpunt in controversy that neets or exceeds
$75, 000 exclusive of interest and costs. It is well-established |aw that when

the only relief sought is declaratory or injunctive relief, the amount in
controversy is neasured by the value of the object of the litigation

Hunt v. WAshington State Apple Advertising Commi ssion, 432 U S. 333, 347,
97 S.Ct. 2434, 2443, 53 L.Ed.2d 383, 397 (1977).

Plaintiff seeks the enforcement of a franchise distribution
agreement for the purchase and distribution of nmotor fuel at twenty three
service stations supplied by defendant, el even of which defendant wholly owns,
operates and controls. The franchi se agreenent commenced on Decenber 30, 1994
and ends on Decenber 29, 2009.

Al t hough the price of motor fuel over the next two years and ten

nmonths is highly speculative and the price of fuel will drastically affect the
potential loss of profits suffered by plaintiff, it cannot be said to a | ega
certainty that these losses will not exceed the requisite jurisdictiona

amount. Mdreover, as evidenced by the avernments contained within plaintiff’'s

novi ng papers regardi ng the past financial dealings between the parti es,

i ncluding rebates paid by plaintiff to defendant in the ambunt of $230, 687.16

and so-called incentive paynments of $157,379.55, the substantial nature of the
financi al dealings between these two business entities is apparent.

Accordingly, plaintiff's allegations that its damages will mneet or
exceed the jurisdictional amunt in conbination with the nature of the
agreement, a franchise including twenty-three service stations engaged in the
sale of motor fuel, are sufficient to satisfy the anmpunt in controversy
jurisdictional requirement of diversity actions.

4 There are twenty-three service stations at issue in this
controversy. As identified in plaintiff’s Mdtion for Prelimnary |njunction,
three of the twenty three are located within the territorial boundaries of the
United States District Court for the Eastern District of Pennsylvania.
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PLAI NTI FF* S COVPLAI NT

Plaintiff Getty Petroleum Marketing Inc. filed its
Complaint in this court on January 26, 2007. According to its
Complaint, plaintiff is a franchisor and whol esal e seller of
notor fuel. The Conplaint alleges that defendant Shipley Fuels
Mar keting, LLC is a franchisee of plaintiff and a whol esal e
distributor and retail seller of motor fuel.?®

Plaintiff’s Conplaint asserts a claimfor injunctive
relief based upon a breach of contract.

The Conpl aint all eges that through the parties’
predecessors in interest, plaintiff and defendant entered into a
Di stributor PMPA Motor Fuel s Franchi se Agreenent on Novenber 3,
1994. Plaintiff contends that this Agreenment established a
franchi se rel ati onship between plaintiff and defendant for the
whol esal e distribution of notor fuels to service stations for a
termof fifteen years comrenci ng Decenber 30, 1994 and
term nating Decenber 29, 20009.°

Plaintiff alleges that Getty Petrol eum Marketing Inc.
becanme the franchi sor under the Agreenment as a result of a series
of assignments. Mbil G| Corporation (the original franchisor)
assigned its interest in the Agreenent to TOSCO Cor poration

whi ch became ConocoPhillips Conpany after a nerger.

5 Conpl ai nt, paragraphs 5, 6 and 8.
6 Conpl ai nt, paragraph 5.
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ConocoPhi I | i ps Conpany, as successor by nerger to the Agreenent,
assigned its interest in the Agreenent to Getty Petrol eum
Marketing Inc.’

In addition to its rights as assignee under the
Agreenent, plaintiff alleges that Getty Petrol eum Marketing |Inc.
held a sublicense from ConocoPhillips Conpany for use of the
“Mobi | ” brand trademark, trade dress and rel ated trade nanes.
This sublicense allegedly expired on February 28, 2007.%

Plaintiff’s Conplaint avers that it is also a |icensee
of OGAO LUKO L, a corporation engaged in the business of refining
of crude oil to produce notor fuel. Plaintiff avers it is a
franchi sor of retail LUKOL branded notor fuel service stations
and whol esal e distribution of LUKOL branded notor fuel in
Pennsylvania. Plaintiff further contends it possesses a |icense
for the LUKOL trade nane, trade dress and trademark for use at
LUKO L branded service stations.® Moreover, plaintiff contends
that LUKO L brand notor fuel products are of substantially
equi val ent quality as Mbil brand notor fuel products.?

Plaintiff asserts that Shipley Fuels Marketing, LLC

becane the franchi see under the Agreenent as a result of a series

7 Conpl ai nt, paragraph 8.
8 1d.

® Conpl ai nt, paragraph 9.
10 Conpl ai nt, paragraph 20.
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of assignments. Plaintiff alleges that Shipley G| Conpany, Inc.
(the original franchisee) assigned its interest as “Distributor”
under the Agreenent to Shipley Stores, Inc., which then assigned
its interest to Shipley Stores, LLC. Shipley Stores, LLC
subsequently assigned its interest under the Agreenent to Shipley
Fuel s Marketing, LLC %

Plaintiff contends that under the terns of the
Agreenent, defendant agreed to purchase m ni mum quantities of
motor fuel fromthe franchisor for resale at approved service
stations.' Plaintiff’s Conplaint avers that pursuant to the
Agreenent, Shipley Fuels Marketing, LLC picks up Mbil brand
nmotor fuels at three distribution termnals and delivers that
Mobi | brand notor fuel to twenty-two approved stations in
Pennsyl vani a and one station in Maryland. Plaintiff alleges that
Shi pl ey Fuel s Marketing, LLC operates eleven of the twenty-two
service stations located in Pennsylvania.?®?

Plaintiff’s Conplaint avers that pursuant to the
parties’ franchise Agreement, plaintiff has a right to
di scontinue the sale of all Mbil notor fuel products!* and

termnate the use of any associ ates tradenmarks, trade dresses and

1 Conpl ai nt, paragraph 6.
12 Conpl ai nt, paragraph 10.
13 Conpl ai nt, paragraph 7.
14 Conpl ai nt, paragraph 17.
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trade nanes.® Plaintiff contends the terms of the Agreenent
all ow the franchisor to substitute the brand of notor fuel
offered to the franchi see!® and also permt the franchisor to
change brand nanes and tradenmarks used in connection with the
retail sale of the associated notor fuel.?'’

Plaintiff also avers that it possesses a right to enter
all twenty-three service stations supplied by defendant?!® to
effectuate the brand conversion process. Plaintiff avers it
provided witten notice to defendant on Cctober 19, 2006 of the
franchi se brand change!® and agai n on Novenber 15, 2006.%°

Plaintiff’s Conplaint contends that defendant plans,
and i s nmaking arrangenents, to provide one or nore alternate
brands of notor or un-branded notor fuel at its service stations
in violation of the franchise Agreenent.?* Plaintiff further
contends that defendant has denied plaintiff access to
defendant’s service stations for the purpose of re-branding in

violation of the Agreenment.? Finally, plaintiff clainms that al

15 Conpl ai nt, paragraph 18.
16 Conpl ai nt, paragraphs 17 and 19.
1 Conpl ai nt, paragraphs 18 and 19.
18 Conpl ai nt, paragraph 22.
19 Conpl ai nt, paragraph 21
20 Conpl ai nt, paragraph 24.
2 Conpl ai nt, paragraph 25.
22 Conpl ai nt, paragraph 24.
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ot her conditions precedent inposed upon plaintiff under the
Agreenent and ancillary agreenents have been perfornmed or have
ot herwi se occurred.

Plaintiff’s Conplaint denmands judgnment agai nst
defendant enjoining it until Decenber 29, 2009 from
(1) supplying or delivering, or arranging to supply or deliver,
un- branded notor fuel products, or any brand of notor fuel
products other than LUKO L brand notor fuel products purchased
fromplaintiff to any of its twenty-three approved stations?*
(2) hindering or interfering with the replacenent of Mbi
trademark, trade dress, trade insignia and trade nanme at any of
its twenty-three approved stations with LUKO L trademark, trade
insignia, trade dress and trade name?®;, (3) operating its el even
whol | y owned service stations for the purpose of retail notor
fuel and petrol eum product sal es, except under the LUKO L
trademark, trade insignia, trade dress and trade nane?®; and
(4) displaying, or requiring, requesting, aiding or assisting

others to display, at any of its twenty-three approved stations

28 Conpl ai nt, paragraph 26.
24 Conpl ai nt, paragraph a.
25 Conpl ai nt, paragraph b.
26 Conpl ai nt, paragraph c.

- XV_



any brand, trademark or trade nane other than LUKO L. ?’
Plaintiff’s Conplaint also seeks injunctive relief
requi ring defendant to (5) renove or cover, and requiring its
deal ers to renove or cover, all Mbil trademarks, trade dresses,
trade insignia and trade nanes at its twenty three stations.?®

Plaintiff also seeks (6) legal fees and costs. ?°

PROCEDURAL POSTURE

Plaintiff filed its Conplaint on January 26, 2007.
Plaintiff subsequently filed its Motion for Prelimnary
| njunction on February 2, 2007 and served the notion upon
def endant that same day. On February 3, 2007, plaintiff served
defendant with a copy of its Conplaint. By ny Order dated
February 5, 2007 | scheduled plaintiff’s Mdtion for Prelimnary
I njunction for hearing on February 12, 2007 and directed
plaintiff to i mrediately serve ny scheduling O der upon
defendant. On February 12, 2007 | held a hearing on plaintiff’s

Motion for Prelimnary |Injunction.

2 Conpl ai nt, paragraph d.

| note that plaintiff’s Motion for Prelimnary Injunction seeks
nore limted relief than the relief requested in plaintiff’s Conplaint.
Specifically, plaintiff’'s nmotion seeks relief corresponding to requests one,
three, four and five as identified herein. However, at the hearing conducted
on February 12, 2007, for the purposes of its notion for prelininary
injunction, plaintiff indicated that it only seeks injunctive relief
prohi biting Shipley from purchasing notor fuel other than LUKO L brand from
Cetty.

28 Conpl ai nt, paragraph e.
29 Conpl ai nt, paragraph f.
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FI NDI NGS OF FACT

Based upon the pl eadings and record papers; and the
testinony, exhibits, and oral stipulations of counsel presented
at the hearing held on February 12, 2007, the pertinent facts are

as foll ows.

Parties

1. Plaintiff Getty Petroleum Marking Inc. (“Getty”)
is a corporation organi zed and existing under the |aws of the
State of Maryland and is authorized to conduct business wthin
Pennsyl vania. Getty’s principal place of business is in New
Yor k.

2. CGetty is a wholly owned subsidiary of LUKOL G|
Conmpany, a corporation of the Russian Federation engaged in the
refining of crude oil to produce notor fuel.

3. Def endant Shi pl ey Fuel s marketing, LLC (“Shipley”)
is a Pennsylvania |limted liability conpany with its principal
pl ace of business at 415 Norway Street, York, Pennsylvania, and
none of whose nenbers are citizens of Maryland or New YorKk.

4. Shipley is the successor-in-interest of Shipley
G 1 Conpany, Inc.

5. Shi pley currently owns and operates twenty-six

nmot or fuel service stations, and acts as a distributor for
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approxi mately ei ghty other independently owned service stations

(1 ndependent dealers) in the south central Pennsyl vani a area.

Franchi se Agr eenent

6. On Novenber 3, 1994 Shipley G| Conpany, Inc.

(def endant’ s predecessor-in-interest) entered into a Distributor
PMPA Mot or Fuel s Franchi se Agreenment with Mobil G| Corporation
(“Mobil”). This Agreenent established a whol esal e

di stributorship franchi se between Mbil as franchisor and Shi pl ey
as franchi see.

7. The Agreenent provides for the whol esal e
di stribution and sale of Mbil brand notor fuels through
franchi see’s service stations (as approved by the franchisor) for
a period of fifteen years comrenci ng Decenber 30, 1994 and
term nati ng Decenber 29, 2009.

8. Pursuant to the Agreenent, Shipley picks up Mbil
brand notor fuels at three termnals and delivers that Mobil
brand notor fuel to twenty-two approved stations in Pennsyl vania
and one approved station in Maryl and.

9. Shipley is the owner-operator of eleven of the
twenty three approved stations subject to the parties’ franchise
Agr eenent .

10. The twel ve independent service stations supplied

by Shipley are not parties to this case.
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11. During the termof the Agreenent Shipley utilized
its proprietary “Tomis” mark at its service stations to identify
its on-prem ses conveni ence stores in addition to the Mobi
trademark, trade dress and trade nanme, which served to identify

the brand of the service stations.

Assi gnments and Li censes

12. As a result of a Federal Trade Conm ssion
i nvestigation pronpted by the proposed nerger between Exxon
Corporation and Mobil QI Corporation, pursuant to a Consent
Order, Mobil divested itself of certain retail assets in
Pennsyl vani a and Maryl and.

13. Specifically, Mbil Ol Corporation assigned its
interest in the Agreement with Shipley to TOSCO Corporation
which | ater merged into ConocoPhillips Conpany.

14. On May 19, 2004 Cetty purchased certain Mbil -
branded assets from ConocoPhillips Conpany, including the
franchi se and supply contracts for 779 retail outlets in New
Jersey and Pennsyl vani a.

15. Pursuant to this May 19, 2004 transaction, GCetty
became the franchisor of retail Mbil branded notor fuel service
stations in Pennsylvania as an assi gnee of ConocoPhilli ps

Conpany.
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16. Cetty also becane a sub-licensee of ConocoPhillips
Conmpany for the Mbil trademark, trade dress and trade nane
di spl ayed at each service station

17. Al of CGetty's predecessors-in-interest
(franchi sors) provided Shipley with Mbil brand notor fuel and
the right to use the Mobil trademark, trade dress and trade nane.

18. From May 19, 2004 until on or about February 28,
2007, Cetty provided Shipley with Mbil brand notor fuels and
al l owed Shipley to operate its distributorship and associ ated
service stations utilizing the Mbil trademark, trade dress and
trade nane.

19. Cetty termnated its |icensing agreement with
ConocoPhi | I'i ps Conpany for use of the Mbil trademark, trade
dress and trade nane effective February 28, 2007.

20. After February 28, 2007 Getty no | onger possessed
the right to use the Mobil trademark, trade dress or trade nane
and no | onger provided Mbil petrol eum products to its

franchi sees.

Substitution of LUKO L Brand

21. Getty currently holds a license fromLUKOL Q|
Conmpany to market notor fuel under the LUKO L brand, which
license includes the right to use the LUKO L trademark, trade

dress and trade nane at LUKO L-branded service stations.
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22. In February 2005 Getty began re-brandi ng the Mbbi
outlets it had acquired to the LUKO L refiner brand.

23. On Cctober 19, 2006 Getty sent a letter to Shipley
indicating its intention to re-brand Shipley s service stations
to LUKOL and to begin surveying the stations in anticipation of
the conversion. This letter also stated that Shipley stations
needed to renove all Mbil branding and marks no | ater than
February 15, 2007.°3°

24. Shipley actively negotiated with Getty concerning
t he substitution of the LUKOL brand after Cctober 19, 2006.

25. On Novenber 10, 2006 Getty sent a second letter to
Shi pl ey which advised Shipley that Getty was comrenci ng the next
phase of re-branding and included a schedul e which specified
construction start dates.3

26. On Novenber 13, 2006 Shipley responded to Getty by
e-mail stating it would not permt Getty's contractors to enter
its station properties to prepare for re-branding as LUKO L and
that it had “not nade the decision to change the brand of [its]

stores....In the event [it] would decide to brand one or nore

80 See Plaintiff's Exhibit 5 fromthe hearing on plaintiff’s Mdtion
for Prelimnary Injunction conducted on February 12, 2007 before The Honorabl e
James Knoll Gardner, United States District Judge (“Plaintiff’s Pl Exhibit
5”).

s Plaintiff’'s Pl Exhibit 9.
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| ocations to LUKfAL], it will be done wth detailed
conmuni cation to [its] specifications and tineline.”3?

27. On Novenber 15, 2006 executives from Getty and
Shi pley net to discuss the re-branding of Shipley service
stations to LUKOL. At this nmeeting Cetty stated that it
possessed the right under the Agreenment to conpel Shipley to
convert to LUKOL. 1In contrast, Shipley stated that it believed
that it did not have to accept the LUKO L re-branding and that
Cetty’ s refusal to provide Mbil-branded products cancelled their
Agr eenent .

28. On Novenber 29, 2006 CGetty sent a letter to
Shipley informng Shipley that Getty's license for the Mbi
brand woul d term nate effective February 28, 2007. The letter
specifically stated, “[As of February 28, 2007], Getty wll cease
suppl yi ng Mobil branded notor fuel and products and will no
| onger be permitted to grant you or your Operated Qutlets or your
Franchise Qutlets that right to use Mbil marks and proprietary
card system "3

29. Shipley did not foreclose the option of entering
into an arrangenent with Getty to substitute LUKO L or un-branded
gasoline for Mbil. The parties continued actively negotiating

until January 16, 2007.

32 Plaintiff’'s Pl Exhibit 10.

33 Plaintiff’'s Pl Exhibit 20.
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30. On January 16, 2007 Shipley indicated by tel ephone
that it rejected the LUKOL substitution fromGetty and that it
woul d not re-brand its whol esal e franchise or any of its twenty
three-service stations to LUKO L. Shipley also stated that it
believed Getty had repudi ated the contract by its term nation of
t he Mobi|l brand.

31. On January 17, 2007 Getty sent a letter to Shipley
demandi ng that Shipley adhere to the terns of the Agreenent. The
letter stated that Getty had the right to re-brand, Shipley had
failed to object to the LUKO L substitution and, even if Shipley
had objected, Getty could “discontinue without liability, the
sal e of any Mobil products.”3

32. On January 19, 2007 Shipley responded to Getty by
letter. Shipley's letter disputed that Getty had a right to
substitute brands under the Agreenent and stated “the entirety of
t he agreenent...[was] grounded upon the prem se that the brand
wll be Mbil....Such powers would be a clear breach of the
central tenets of the agreenent.”3®

33. Shipley has never purchased or accepted delivery

of any LUKO L petrol eum products.

34 Plaintiff’'s Pl Exhibit 28.

35 ld.
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34. Shipley never objected to the substitution of
LUKO L products for Mobil products based upon quality differences
bet ween the LUKO L and Mobi | products.

35. In January 2007 Shipley began the process of
removing the Mobil brand signs fromits service stations and
replacing themw th its proprietary “Tomi s” brand. Shipley has
spent approxi mately $450,000 on this effort.

36. Since Cctober 19, 2006 Cetty has spent
approximately $59,000 to re-brand Shipley’'s twenty-three

franchi sor-approved service stations.

Terns of the Agreenent

The Distribution PMPA Motor Fuel s Franchi se Agreenent
dat ed Novenber 3, 1994 was executed by Mbil G| Corporation and
Shipley G| Conpany, Inc. On June 1, 2002 Shipley Stores, Inc.
executed a Sale, Transfer or Assignnment of Lease/ Agreenent, in
whi ch Shipley Stores, Inc. transferred its rights and obligations
in the franchise Agreenent to Shipley Stores, LLC

The franchi se Agreenent and assi gnnent docunent were
each introduced into evidence at the February 12, 2007 injunction
hearing as Plaintiff’s Exhibit PI-1.

The pertinent portions of the franchise Agreenent
bet ween CGetty Petrol eum Marketing, Inc. (as successor-in-interest
to Mobil GO Corporation) and Shipley Fuels Marketing, LLC (as

successor-in-interest to Shipley Stores, LLC) which are
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applicable to this litigation and referred to in the within
Opinion, are conpiled in Appendix I, which is attached to this

Opi nion and i ncorporated here.

STANDARD OF REVI EW

Prelimnary injunctive relief is an extraordinary
remedy that should be granted only in limted circunstances.

Kos Pharnmaceuticals, Inc. v. Andrx Corporation, 369 F.3d 700, 708

(3d Cir. 2004). A primary goal of prelimnary injunction
analysis is to maintain the status quo, defined as the |ast,
peaceabl e, non-contested status of the parties. Accordingly, a
party seeking a mandatory prelimnary injunction that will alter
the status quo bears a particularly heavy burden in denonstrating

its necessity. Acierno v. New Castle County, 40 F.3d 645, 653

(3d Cir. 1994).

In considering a notion for a prelimnary injunction, a
district court nust weigh the following famliar four factors:
(1) the likelihood that the noving party will succeed on the
merits; (2) the extent to which the noving party will suffer
irreparable harmw thout injunctive relief; (3) the extent to
whi ch the non-noving party will suffer irreparable harmif the
injunction is issued; and (4) the public interest.

In order to grant prelimnary injunctive relief, the
district court nust be convinced that the factors favor the

granting of a prelimnary injunction. Shire US Inc. v. Barr
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Laboratories, Inc., 329 F.3d 348, 352 (3d Cr. 2003). However, a

district court may not grant injunctive relief where the noving
party has failed to satisfy the first two requirenents,
regardl ess of what the equities appear to require. Adans V.

Freedom Forge Corporation, 204 F.3d 475, 484 (3d Cr. 2000).

In order to denonstrate irreparable harm the noving
party nmust show that the potential harm cannot be redressed by a
| egal or equitable renedy followng a trial. A prelimnary
i njunction nust be the only nmeans of protecting the noving party.
| f nonetary danmages wi || adequately conpensate the noving party,

a prelimnary injunction should not be issued. See Canpbell Soup

Conpany v. ConAgra, Inc., 977 F.2d 86, 91 (3d Cr. 1992).

Dl SCUSS| ON

Li kel i hood of SuccesS

Plaintiff’s |ikelihood of success on the nerits in this
action turns on whether the parties’ franchi se Agreenent grants
plaintiff, as the assigned franchisor, the ability to foist the
LUKO L re-brandi ng program upon defendant, an unwilling
franchisee. This re-brand consists of both substituted petrol eum
products and substituted trademarks, trade nanes, trade dresses
and trade insignia. Both parties contend that the terns of their

Agreenent are cl ear and unanbi guous.
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Plaintiff’s Contentions

Plaintiff contends that the unanbi guous ternms of the
Agreenent authorize plaintiff to change the products and brand
name under which the products are sold. Plaintiff refers to
par agraph 15.3 of the Agreenent, which authorizes the assignnent
of the franchise, for the proposition that the Agreenent
contenplates that the identity of the franchi sor m ght change and
that the franchi se brand m ght change during the duration of the
contract.

Plaintiff contends that paragraph 2.9 reinforces its
construction of the Agreenent. Plaintiff argues that paragraph
2.9 gives the franchisor the “right to discontinue, wthout
liability, the sale of any or all of the Mbil products covered
by this Agreenment” and “to substitute another product of
substantially the same quality for the one discontinued, unless
Di stributor objects to receiving said substituted product in
writing upon notice of such substitution.”

Plaintiff clainms that it nmade the decision to re-brand
in good faith and has offered a substitute product of
substantially the same quality to which defendant has failed to
timely object. Plaintiff asserts that defendant did not object
to the LUKO L product substitution until January 19, 2007, when

it first sent a formal witten letter.
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Plaintiff also contends that the substitutions
contenpl ated by paragraph 2.9 specifically apply to inter-brand
changes and not intra-band changes. Plaintiff argues that its
interpretation of the Agreenent is reinforced by paragraphs 2.1
and 3.5. Plaintiff asserts paragraph 2.1 authorizes the
franchisor to “at any tinme, on witten notice, change the grade,
specifications, characteristics, delivery package, brand nane, or
ot her distinctive designation of any Mbil product, and such
product as so changed shall remain subject to this Agreenent.”

Plaintiff further avers that paragraph 3.5 authorizes
the franchisor to “at any tine change the trademark, service
mar k, brand nanme or |ogo, or any design, color or color schene,
used in connection wth the packaging, sale or distribution of
any of the Mobil products covered by this Agreenent.”

Plaintiff also takes the position that paragraph 2.9
cannot be viewed as an early termnation provision. Plaintiff
asserts that even if defendant did tinely object to the LUKO L
substitution, paragraph 2.9 requires that the “Agreenent shall be
anended to exclude [the] substituted product.” Plaintiff
contends that the inport of this |language is that a
di scontinuation of a product, or of all products, would not
termnate the franchise relationship. Under its construction of
the Agreenent, plaintiff argues that defendant is effectively a

dedi cated nmarketing outlet for the franchisor.
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Thus, plaintiff contends that even if defendant
objected to all substituted products, and if all Mobil products
originally made a part of the agreenent were discontinued, the
franchi se continues for the full fifteen year term albeit
w thout either Mobil or LUKO L brand products. Accordingly,
plaintiff construes the Agreenent to specifically prohibit
def endant from selling unauthorized brands of notor fuel and from

di spl ayi ng unaut hori zed brands at its stations.

Def ense Contenti ons

Initially, defendant argues that plaintiff cannot
receive prelimnary injunctive relief because its Conplaint is
deficient. Defendant contends that the Conplaint is likely to be
di sm ssed at the outset because it does not allege any counts and
fails to allege sufficient facts to support a breach of contract
claim

Def endant al so vehenently opposes plaintiff’s
construction of the contract. Defendant asserts that the
Agreenent is clear and unanbi guous, and defendant offers an
alternative construction of the Agreenent. Under defendant’s
construction, it is plaintiff, not defendant, who has repudi ated
t he Agreenent.

Def endant franes the Agreenment as conferring two
separate bundles of rights. The first right is the right to use

the Mobil brand name and rel ated trademarks. The second right is
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the ability to purchase and distribute Mbil products. Defendant
asserts that plaintiff’'s loss of the right to use the Mbil brand
and its inability to provide any Mbil products is a repudiation
of the Agreenent.

Def endant argues that the essential benefit for which
it bargained was the Mbil brand. Defendant avers that this
construction of the Agreenent is reinforced by paragraph 1.1
whi ch states that purchasing “Mbil products from Mobil sale or
di stribution under Mbil’s trademarks” is the express purpose of
the Agreenent. Defendant al so points to paragraph 1.3, which
acknow edges the substantial investnent Mbil has nade in
devel oping its trademarks and the goodwi || associated with the
brand t hroughout the country. Thus, defendant contends the Mobi
brand and its associ ated trademarks, trade nanes and insignia
were integral to the Agreenent.

Def endant takes the position that the assignnent
provi sions of the Agreenent require plaintiff to adhere to the
Agreenent’s terns and do not authorize the LUKO L substitution.
Par agraph 15.3 permts assignnment and expressly states that
“[s]uch assignnent shall not affect [Defendant’s] rights and
obligations under this Agreenent in any way.” Defendant argues
that under this provision an assignee nust furnish defendant with
Mobi | products and the ability to utilize the Mbil brand nane

and trademar ks.
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Def endant asserts that plaintiff’s reliance on
paragraph 3.5 of the Agreenent is m splaced. Although concedi ng
t hat paragraph 3.5 permts the franchisor to change the
t rademar ks and brand nanes associated with Mbil products,
def endant avers that it is only the Mobil brand nanme and rel ated
trademar ks whi ch nay be changed. Because the Mbil brand nane
and trademar ks have not been changed by Mobil itself, defendant
contends that the substitution of the LUKOL brand name and
trademarks is not permtted under the Agreenent. Defendant al so
avers that the Mbil brand name is still in use in the retai
gasol i ne market.

Def endant contends that plaintiff’s voluntary | oss of
its sublicense to utilize the Mbil brand nane and associ at ed
trademar ks does not affect its rights under the Agreenent.

Def endant avers it entered into the Agreenment for use of the
Mobi | brand. Defendant argues that plaintiff’'s decision to end
the sublicense for use of the Mbil brand triggers the

term nation or non-renewal provisions of paragraph 3.6 of the
Agreenent, or, alternatively, is a repudiation of the contract.

Def endant further asserts that even if the Agreenent
could be construed to authorize the LUKOL substitution with
respect to brand nanme and trademarks, it still has a right to
recei ve Mobil products. Defendant avers that Mbil has not

di scontinued the sale of any Mobil products defined in the
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Agreenent. Because Mobil has not stopped selling any of the
Mobi | products, defendant argues that the discontinuance

provi sion in paragraph 2.9 does not apply to the circunstances of
this case. Thus, defendant contends plaintiff nust provide the
specific Mbil products covered by the Agreenent.

However, even if the LUKOL substitution is considered
a product discontinuance, defendant contends that it has tinely
and sufficiently objected to the substitution of LUKO L petrol eum
products. Paragraph 2.9 states that “[u] pon objection, this
Agreenent shall be anended to exclude said substituted product”.

Def endant argues that the history of the parties’
negoti ations regarding the LUKO L substitution indicate that
def endant’ s objections to the substitution were made known to
plaintiff in a tinmely manner. Moreover, defendant asserts that
even if its witten notice was in sone way deficient, the waiver
provi sion of the Agreenent (paragraph 16.6) permts objection at
any tinme when a tine period is not otherwi se specified in the
Agr eenent .

Def endant al so contends that it is not required to
accept any substitute product, even if the product is of
substantially the same quality. Defendant construes paragraph
2.9 of the Agreenent to permt objection for any reason, and
after such objection, the Agreenment shall be anmended to excl ude

the substituted product. Mreover, defendant alleges that it
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woul d be able to show that both the LUKO L petrol eum products and
trademarks are not of substantially the same quality as Mbi
brand products.

Def endant concedes that paragraph 2.9 is not in itself
an early term nation provision. However, defendant avers that
plaintiff's failure to provide Mbil gasoline conbined with the
inability of the parties to agree to a substitute product results
in termnation of the Agreenent. Defendant asserts that
paragraph 13.3 of the Agreenent authorizes defendant to term nate
the Agreenment when plaintiff is unable to supply sufficient

product and when defendant “objects to its allocated anounts”.

Appl i cabl e Law

There is no dispute in this action that the substantive
| aw of the Commonweal th of Pennsyl vani a governs the parties’
franchi se agreenent notw t hstandi ng the choice of |aw clause in
Section 16.8 of Agreenent (selecting the substantive |aw of New
York to govern the Agreenent). Pursuant to the Petrol eum
Practice Marketing Act, the substantive |law of the franchisee’s
princi pal place of business determ nes the | aw governing the
construction of the franchi se agreenent. See 15 U.S. C.
8 2805(f)(2). Defendant maintains its principal place of
busi ness within Pennsylvania. Thus, notw thstanding the choice

of | aw cl ause, Pennsylvania |law applies to the Agreenent.
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Under the Pennsylvania common | aw of contracts, “[t]he
intent of the parties to a witten contract is deened to be in
the witing itself, and when the words are cl ear and unanbi guous
the intent is to be gleaned exclusively fromthe express | anguage

of the agreenent”. Delaware County v. Delaware County Prison

Empl oyees | ndependent Uni on, 552 Pa. 184, 189, 713 A 2d 1135,

1137 (1998)(internal citation omtted). “[T]he focus of
interpretation is upon the terns of the agreenent as manifestly
expressed, rather than as, perhaps, silently intended.” Steuart

v. MChesney, 498 Pa. 45, 49, 444 A 2d 659, 661 (1982)(enphasis

in original).

Par ol Evi dence
In order to construe the neaning of a contract under
the common | aw, the court must nake a threshold deternination

whet her the contract contains an anbiguity. Steuart, supra. The

court interprets, as a matter of law, the terns of the contract
insofar as they are clear. The court also determ nes the

exi stence of any anbiguity. |If an anbiguity is found, “the
resolution of conflicting parol evidence relevant to what the
parties intended by the anbi guous provision is for the trier of

fact.” Hutchison v. Sunbeam Coal Corporation, 513 Pa. 192, 201,

519 A. 2d 385, 390 (1986).
Pennsyl vani a | aw defines a contract as “anbiguous if it

is reasonably susceptible of different constructions and capabl e
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of being understood in nore than one sense.” Kripp v. Kripp,

578 Pa. 82, 91, 849 A 2d 1159, 1163 (2004). To determ ne the

exi stence of anbiguity, the court nmay consider “the words of the
contract, the alternative neani ng suggested by counsel, and the
nature of the objective evidence to be offered in support of that

meani ng.” Mellon Bank, N.A. v. Aetna Business Credit, Inc.,

619 F.2d 1001, 1011 (3d Gr. 1980). As a general matter, *“parol
evidence is adm ssible to explain or clarify or resolve” the

anbiguity. Insurance Adjustnent Bureau v. Allstate |Insurance

Conpany, 588 Pa. 470, 481, 905 A.2d 462, 468 (2006) (i nternal
citations omtted).

Pennsyl vani a | aw recogni zes both patent and | atent
anbiguities. A patent anbiguity is created by the | anguage of

the instrunent and appears on its face. [|nsurance Adjustnent

Bureau, supra. A latent anbiguity arises from “extraneous or

collateral facts which nake the neaning of a witten agreenent
uncertain although the | anguage thereof, on its face, appears

cl ear and unanbi guous.” Bohl er-Uddehol m Anerica, Inc. v. Ellwod

Goup, Inc., 247 F.3d 79, 93 (3d Gr. 2001)(Becker, C J.)

(review ng Pennsyl vania contract |aw).
A latent anmbiguity may al so arise “through silence or

i ndefiniteness of expression.” Crown, Cork & Seal Conpany, Inc.

v. Empl oyers | nsurance of Wausau, Ci v.A No. 99-4904, 2002 W

31164702, at *2 n.1 (E D. Pa. Septenber 27, 2002) (Wl dman, J.).
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Finally, a latent anmbiguity may arise “when the plain nmeaning
interpretation of the contract would |l ead to an absurd and

unr easonabl e outcone.” Bohl er-Uddehol m Anerica, Inc.,

247 F.3d at 96

As noted by the United States Court of Appeals for the
Third Crcuit, an inherent tension exists in Pennsylvania
contract jurisprudence regarding |latent anbiguities. Wen
exam ning a contract containing facially clear and unanbi guous
| anguage, a court “nust both interpret the |anguage w thout using
extrinsic evidence, and al so exam ne extrinsic evidence to

determ ne whether there is a latent anbiguity.” Bohl er-Uddehol m

Amrerica, Inc., 247 F.3d at 94.

To resolve this tension, the Third Grcuit held that
courts may examne only certain forns of extrinsic evidence to
establish latent anmbiguities. A claimof latent anbiguity nust
be based on a “contractual hook”, neaning that “the proffered
extrinsic evidence nust support an alternative neaning of a
specific termor terns contained in the contract, rather than
sinply support a general claimthat the parties neant sonething

ot her than what the contract says on its face.” Bohl er-Uddehol m

Anerica, Inc., 247 F.3d at 96. Thus, the latent anbiguity

inquiry focuses on a specific linguistic point of reference and

not on the parties’ underlying expectations.
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Moreover, the alternative neaning for the contractua
hook nust be reasonable. The interpretation of the alternative
meani ng “cannot contradi ct the standard neaning of a term when
the parties could have easily used another termto convey this

contradi ctory neaning.” Bohler-Uddehol m Anerica, Inc., supra.

Doctrine of Necessary Inplication
The Supreme Court of Pennsylvania has al so held that

the court may supply inplied terns when an agreenent is silent.
Known as the doctrine of necessary inplication, the law inplies
an agreenent by the parties to a contract

to do and performthose things that according to

reason and justice they should do in order to

carry out the purpose for which the contract was

made and to refrain fromdoi ng anything that would

destroy or injure the other party’s right to

receive the fruits of the contract.

Mur phy v. Dugquesne University of the Holy Ghost, 565 Pa. 571

600 n. 11, 777 A 2d 418, 434 n.11 (2001)(internal citation
omtted). Thus, the doctrine shares a comon genesis with the

duty of good faith and fair dealing.% Mirphy, supra.

The Suprenme Court of Pennsylvania has nmade it clear
that the doctrine of necessary inplication applies inlimted

ci rcunst ances.

86 The duty of good faith and fair dealing duty applies to all
contracts in Pennsylvania regardl ess of whether they are also subject to the
Uni f orm Commer ci al Code. Northview Motors, Inc. v. Chrysler Mtors
Corporation, 227 F.3d 78, 91 (3d Cir. 2000)(construing Pennsyl vania contract
law). The Uniform Conmercial Code al so i nposes a separate statutory duty of
good faith. 13 Pa.C.S. A § 1203.
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The court should first attenpt to
interpret the contract, that is, to
determ ne the neaning attributed by the
parties to their expressions of
agreenent through the use of standard
rules of interpretation. Depending on

t he evidence, however, the court may
find it necessary to supply a termwhich
i s reasonabl e under the circunstances to
rectify the parties om ssion.

Banks Engi neeri ng Conpany v. Pol ons, 561 Pa. 638, 644 n. 4,

752 A . 2d 883, 886 n.4 (2000).

The Superior Court of Pennsyl vania has refined the
narrow circunmstances to which the doctrine of necessary
inplication will apply. “A court may inply a mssing termin a
parties’ contract only when it is necessary to prevent injustice
and it is abundantly clear that the parties intended to be bound

by such term” Solonpbn v. United States Healthcare System of

Pennsyl vania, 797 A 2d 346, 350 (Pa.Super. 2002) (i nternal

citation omtted) (enphasis in original).
In other words, “[a] court should only inply a term
into a contract where it is clear that the parties contenpl ated

it or that it is necessary to inply it to carry out the

parties[’] intentions.” dassnere Fuel Service, Inc. v. dear

900 A 2d 398, 403 (Pa.Super. 2006)(internal citation omtted).
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Uni f orm Commer ci al Code

Pennsyl vani a has adopted a version of the Uniform
Commerci al Code (“UCC’) which preenpts and suppl enents certain
common | aw contract principles. 13 Pa.C.S. A 88 1101-9710.
However, there appears to be a split of authority regarding
whet her the Code applies to a distribution-based franchise
agr eement .

Certain United States District Courts in Pennsylvani a,
including this District, have held that Pennsylvani a has not
definitively deci ded whether the Uniform Comrercial Code applies

to distribution-based franchi se agreenments. See Hoff Supply

Conpany v. Allen-Bradley Conpany, Inc., 768 F.Supp. 132, 134

(MD. Pa. 2000); Stanley A. Klopp, Inc. v. John Deere Conpany,

510 F.Supp. 807, 809 (E.D.Pa. 1981) (Huyett, J.), aff’'d,
676 F.2d 688 (3d Cir. 1982).

However, several courts within this District have held
that “[d]istributor agreenments involving goods are governed by

Article 2 of the Uniform Commercial Code.” Triple Crown Anerica,

Inc. v. Biosynth AG Civ.A No. 96-7476, 1999 U S. Dist. LEXI S

7056, at *2 (E.D.Pa. May 14, 1999)(Waldman, J.); see also

Eastern Dental Corporation v. |saac Masel Conpany,

502 F. Supp. 1354, 1363 (E.D.Pa. 1980)(Luongo, J.).

Moreover, in Artman v. International Harvester Conpany,

355 F. Supp. 482, 486 (WD.Pa. 1973), the United States District
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Court for the Western District of Pennsylvania stated that
“Pennsyl vani a courts have repeatedly held that deal ership or
distribution franchises fall within the sales section of the
Uni f orm Commer ci al Code.”

Thus, Pennsylvania federal courts appear to be reaching
contradi ctory conclusions regarding the application of
Pennsyl vani a’s Uni form Commerci al Code to franchi se agreenents.
Therefore, | consider the issue the independently.

In order for a transaction to be regul ated under
Article 2 of the Uniform Commercial Code as adopted in
Pennsyl vania, a sale of goods is required. 13 Pa.C. S. A § 2102.
When an agreenent is a m xed sal e of goods and services contract,
a court nust determ ne the type of transaction which predom nates

in order to decide whether the Code applies. Advent Systens

Limted v. Unisys Corporation, 925 F.3d 670, 676 (3d Cr. 1991).
Pennsyl vani a courts have long held that the Uniform
Comrerci al Code applies to goods distribution agreenents.

Wei |l ersbacher v. Pittsburgh Brewi ng Conpany, 421 Pa. 118, 121

218 A 2d 806, 808 (1966). More specifically, however, in AM PM

Fr anchi se Association v. Atlantic R chfield Company, 526 Pa. 110,

115-116, 584 A 2d 915, 918 (1990), the Suprene Court of
Pennsyl vani a applied the Uniform Conmercial Code to a series of
petrol eum di stribution-based franchi se agreenents (conprised of a

prem ses | ease, a | essee deal er gasoline agreenent and a mni -
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mar ket agreenent). Thus, the Court applied the UCC to m xed
goods and services franchi se agreenents based on the distribution
and re-sal e of petrol eum products.

Accordi ngly, because the Suprene Court of Pennsylvania
has consi dered the application of Pennsylvania’ s Uniform
Commerci al Code to anal ogous franchi se agreenents, | apply the
UCC to the Agreenent in this case. Although | recognize that the
Pennsyl vani a Suprene Court summarily applied the UCC to the
agreenents w thout significant discussion of the application, the
Court’s holding was that the UCC applied to m xed goods and
servi ces petroleum franchi se agreenents. Furthernore, even a
cursory review of the Agreenent in this case reveals that the
essence of the contract is the sale of goods, specifically
petrol eum products, and not services.

The purpose of the Uniform Commercial Code is to
“sinplify, clarify and nodernize the | aw governing comrerci al
transactions”, “permt the continued expansion of commerci al
practices through custom usage and agreenent of the parties” and
“make uni form | aw anong the various jurisdictions”. 13 Pa.C S A
§ 1102(b).

However, the UCC does not entirely preenpt the common
| aw of contracts. Specifically, the UCC contains a savings

cl ause which states, “[u]nless displaced by the particul ar
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provi sions of [the Code], the principles of |aw and
equity...shall supplenent its provisions.” 13 Pa.C. S. A § 1103.
The nost significant change to the common |aw for the
pur pose of construing the Agreenent in this case was the change
to the parol evidence rule. Section 2202 of the UCC governs the
Code’ s treatnent of parol and extrinsic evidence. The section
st at es:
Terms with respect to which the
confirmatory nenoranda of the parties
agree or which are otherwi se set forth
inawiting intended by the parties as
a final expression of their agreenent
with respect to such terns as are
i ncluded therein may not be contradicted
by evi dence of any prior agreenent or of
a cont enporaneous oral agreenment but may
be expl ai ned or suppl enent ed:
(1) by course of dealing or usage of
trade...or by course of performance...
and
(2) by evidence of consistent additional
terms unless the court finds the witing
to have been intended also as a conplete
and exclusive statenent of the terns of
t he agreenent.

13 Pa.C. S. A 8§ 2202.

Section 2202 permts the following principles to be
considered in construing agreenents: (1) a witing which is
final on some matters may not include all matters agreed upon;
(2) the language used in a witten agreenent has the neaning
whi ch arises out of the commercial context in which it was used;

(3) parol evidence may be considered even if the court has not
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determ ned that the | anguage used in the witten agreenent is
anbi guous and (4) the course of actual performance by the parties
is the best indication of what they intended the witing to nean.

Sundl un v. Shoenaker, 421 Pa. Super. 353, 360-361, 617 A 2d 1330,

1334 (Pa. Super. 1992); 13 Pa.C.S. A § 2202, Uniform Conmerci al
Code Comment 1-2; see also 1 Pa.C. S. A 8 1939 (authorizing the
use of comments and reports to construe and apply Pennsyl vani a

statutes).

Interpretation of Franchi se Agreenent

Am dst this tableau of contract principles, | nust
construe the parties’ Agreenent. The discussion which follows is
a construction of the Agreenent based on the facts and
ci rcunst ances presented at this early stage in this proceedi ng
before the parties have engaged in discovery. Were there are
anbiguities and | have found parol evidence informative or
necessary to construe the Agreenent, | incorporate it into this
anal ysis consistent with the Pennsylvania common | aw and Uni form
Commer ci al Code.

At the outset, |I find that the Agreenent clearly
di stingui shes between “Mbil products” and “Mbil”. The term
“Mobi| products” is defined in paragraph 1.1 as “MOBIL brand
motor fuel”, which are the petrol eum products sold and
distributed by Mobil G Corporation, the original franchisor,

and now by its successor. The preanble to the Agreenent mnakes
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clear that the term“Mbil” used alone refers to Mobil QI
Corporation. As a general matter where the term“Mbil” is used
in Agreenent, it refers generically to the role of the

franchi sor.

However, the contract is ambiguous in certain instances
regardi ng whether “Mbil” refers to the franchisor generically or
Mobi | Corporation specifically. | find that the substitution
does not apply to every instance in the Agreenent where the term
“Mobil” i1s used. |In paragraph 1.1, defendant “agrees to purchase
MOBI L products from Mobil for sale or distribution under Mbil’s
trademar ks”.

Paragraph 1.3 of the Agreenent acknow edges the
substantial investnents Mbil made in developing its brand inmage,
i ncluding the goodwi || associated with its service stations and
trademar ks based on its high product and service quality
standards. In these two instances, | find that “Mbil” refers
specifically to the original franchisor Mbil Ol Corporation
based on the commercial context in which the Agreenent was
f or med.

The Agreenent’ s assignnment provision is clear and
unanbi guous. Assi gnnment of the Agreenent by Mobil to a
franchi sor-assignee is authorized by paragraph 15.3. However,
the section continues, “[s]uch assignnment shall not affect

Distributor’s rights and obligations under this Agreenent in any
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way.” Accordingly, defendant’s rights and obligations were not
changed by the assignnents of this Agreenent from Mbil to TOSCO
TOSCO to ConocoPhillips, and finally ConocoPhillips to plaintiff
Cetty.

Wthin the franchise relationship, the Agreenent
principally confers two separate bundles of rights upon the
franchisee. The first are purchase rights for petrol eum products
for distribution and resale fromthe franchisor. The second are
rights related to the use of the franchisor’s trademark, trade
dress, trade insignia and trade nane. These rights are
interrelated and flow fromthe thrust of the Agreenent, the
distribution and sal e of gasoline under the franchisor’s
t rademar ks.

Regardi ng the substitution of products, the parties
di spute largely involves the interpretation of paragraph 2.9 as
it relates to product discontinuance. This paragraph contains
sone anbiguities. The paragraph states that “Mbil reserves the
right to discontinue, without liability, the sale of the Mobi
products covered by this Agreenent”.

Even objections by defendant to substitute products
“shall not limt in any way Mbil’'s right to discontinue, wthout
liability, the sale of any or all Mdbil products covered by this
Agreenent”. Paragraph 2.9. Although “Mbil” is specified as the

party which controls any discontinuation, this usage is
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anbi guous. Moreover, the term*“discontinue” is not defined and
is al so sonewhat anbi guous.

In the context of this paragraph there is an anbiguity
concerning whether plaintiff Getty is properly substituted for
“Mobi | .” Defendant has offered evidence which suggests the
exi stence of a latent anbiguity regarding discontinuation. This
anbiguity arises because of the unusual situation regarding the
assi gnnents.

It appears that the Mobil products specified in the
Agreenent are still being offered on the open market by the
successor-in-interest to Mobil O Corporation. However, the
products will no | onger be offered for sale to Shipley by Cetty,
the present franchisor. The Agreenment does not specify whether
di scontinuation is controlled by the assignee under circunstances
in which the original franchisor retains control of the Mbbi
products subject to the Agreenent.

As noted, the term “discontinue” is not defined in the
Agreenent, and | have received no evidence of a specific trade
usage of the term Accordingly, | attribute the ordinary neaning
to the term which is “to cause to cease; to cease from (an
action or habit); to break off, put a stop to, give up”, or
alternatively, “to dismss or abandon.” The Conpact Oxford

English Dictionary 443 (2d ed. 1991).
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Applying this definition to paragraph 2.9, the proper

construction of “Mbil” in this context is that it refers
generically to the role of the franchisor. Thus, | find that
plaintiff is properly substituted for “Mbil” in this paragraph.
The substitution is proper because Mbil in this context concerns

the right of the franchisor to give up or cease to offer for sale
the Mobil products defined el sewhere in the Agreenent. This is a
generic right of a franchisor which plaintiff Getty may exercise
as assignee of the contract.

Accordingly, plaintiff is doing precisely that which it
is authorized to do under the Agreenment; it is ceasing to offer
Mobi | products for sale to defendant just as the original
franchi sor may have elected to do. There is nothing about this
right which is specific to Mobil Q1 Corporation.

Paragraph 2.9 is clear regarding defendant’s right to
object to any substitution of petroleum products. Upon notice of
a substitution by plaintiff, defendant could object in witing to
the substitution, and the Agreenent woul d be anmended to excl ude
the substituted product. Because the Agreenent is silent with
regard to the reason for objection, |I find that the Agreenent
permts defendant to object to the substituted product for any
reason, even if the product is of substantially the sanme quality.

Thus, although the parties dispute the timng of the

obj ection, they do not dispute that defendant has objected to the
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substitution of LUKO L petrol eum products. Plaintiff’s argunents
regardi ng qual atitive reasons for objections are immateri al .
Accordi ngly, because defendant objected to the substitution of
LUKO L products for Mbil, the Mbil and LUKO L products are al
excluded fromthe Agreenent.

Wth regard to plaintiff’s argunment concerning the
tinmeliness of objection, the waiver provision of the Agreenent
unanbi guously preserves defendant’s ability to object. Paragraph
16.6 provides that “[u]lnless a specific tine requirenment is set
forth in this Agreenent, no failure or delay...in exercising
any...rights under this Agreenment shall operate as a waiver of
such rights.”

No time for objection is specified anywhere in the
Agreenment. Accordingly, insofar as plaintiff has contended that
defendant’ s objection to the LUKO L product substitution was
untinmely, plaintiff’s argunment is without nerit.

Thus, applying this construction to the Agreenment with
regard to purchase rights for petroleum products for distribution
and resale fromthe franchi sor, defendant Shipley has no duty to
purchase any products fromplaintiff because all products which
were the subject of the Agreenent have been di sconti nued and no
substitutions have been accepted. By the sane token, plaintiff

has no duty to supply any products. The Agreenment is silent and,
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therefore, anbiguous with regard to the continuation of the

Agreenment in the event of this contingency.?

Re- Br andi ng

| now shift focus to the rights related to the use of
the franchisor’s trademark, trade dress, trade insignia and trade
name. Paragraph 3.5 is clear and unanbi guous regardi ng the
substitution of the Mbil brand nane and trademarks. It reserves
the right upon the franchisor to “at any tinme change any
trademark, service mark, brand nanme or |ogo, or any design, color
or color schenme, used in connection with the packagi ng, sale or
distribution of any of the Mbil products covered by this
Agreenent ”.

This provision does not allow plaintiff to foist the
LUKO L mark upon plaintiff because the all owabl e changes are
specifically limted to those used in connection with the Mbi
products covered by the Agreenent. Because no products are now a
part of the Agreenent as a result of defendant’s objections,
there are no trademarks to be altered.

Paragraph 2.1 is also clear and gives the franchisor

the ability to change grade, delivery and packagi ng of any Mbbi

87 The Force Majeure contingencies contained in paragraph 13.1 do not
apply here because they refer to circunstances in which the franchisor’s
failure to performwas “beyond its reasonable control” as determ ned by the
franchi sor when acting in good faith and in the ordinary course of business.
Plaintiff Getty voluntarily termnated its license to utilize the Mbil brand
nane. This situation was clearly not beyond its reasonable control.
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product. This refers to a broader array of changes that can be
i npl emented to the Mobil products generally, including those

of fered under the Agreenent. Paragraph 2.1 and 3.5 are
conplenentary. They maintain the franchisor’s control of its
product |ines, packaging, brand nanes and service narks.
However, both provisions are tied to the “Mbil products” which
are part of the Agreenent.

The distinction plaintiff draws between paragraphs 2.1
and 3.5 regarding intra-brand and inter-brand packagi ng and
trademark alterations is inapposite. The trademark substitution
provision in paragraph 3.5 is one related to packaging for sale
of the products. It is a clause that maintains the franchisor’s
control over its trademark and brand i nmage.

However, the changes which plaintiff Getty may effect
relate solely to the Mbil products covered by the Agreenent.
Simlarly, 2.1, which allows changes to the products thensel ves
in addition to their packaging, states that after changes are
instituted, “such product as so changed shall remain subject to
this Agreenent.” Neither clause relates to products which have

been rightfully excluded fromthe Agreenent.

Term nati on of Franchi se Agreenent
The remai ning obligations under the contract are
anbi guous. The Agreenent is silent on what obligations persist

in the event of a contingency where no petrol eum products or



associ ated trademarks are subject to the agreenent. Plaintiff
clearly had a right to discontinue the sale of all Mobil products
and offer a substitute products and trademarks. However,

def endant had a right to object to all substitutes. Neither
party has presented significant evidence regarding the intent of
the parties in the event that no Mbil brand gasoline wuld be
supplied by the franchisor.

A reasonabl e construction offered by defendant Shipley
is that the contract has been term nated because no petrol eum
products remain subject to this Agreenment. However, plaintiff
has offered a construction of the Agreenent which provides that
t he Agreenment continues notw t hstandi ng defendant’s rejection of
all products. In plaintiff’s view, the Agreenent remains in
effect and prohibits defendant fromoperating its service
stations and distribution network for the remaining termof the
contract unless and until it reaches an agreenent with plaintiff

for substituted products and associ ated trademarks. 38

s8 Plaintiff cites two principal cases in support of its position
It first cites Akshayraj v. Cetty Petroleum Marketing Inc., No. 06-2002, at 13
(D. N J. August 11, 2006)(Hillman, J.), an unpublished opinion by the United
States District Court for the District of New Jersey which it attached to its
nmotion. |In that case the Court denied a franchisee's nmotion for prelimnary
i njunction under the Petrol eum Marketing Practices Act after concl uding that
t he Agreenent at issue contained a clause permtting the franchisor to re-
brand. 1d. at ¢16.

Second, plaintiff cites Unified Dealer Group v. Tosco Corporation
16 F. Supp.2d 1137, 1142-1143 (N.D.Cal. 1998), aff’'d, 216 F.3d 1085 (9th Cir.
2000). In that case the court found that the Petrol eum Marketing Practices
Act allowed a franchisor to refuse to renew a PMPA franchi se because the
franchi see woul d not consent to re-brand its service stations.
(footnote 38 continued):




Al though the resolution of anbiguities is generally
left to the trier of fact, | nust resolve this anbiguity created
by silence in the face of this contingency for the purposes of
the prelimnary injunction. |t appears clear fromthe evidence
that the parties intended that the Agreenent would exist only so
|l ong as the franchisor could provide Mbil brand petrol eum
products (or substitute products later incorporated into the
Agreenent) .

The sale and distribution of Mbil brand gasoline is
the essence of the parties’ Agreenment. It was the benefit
bargai ned for by defendant Shipley. Wen no petrol eum products
are being supplied by plaintiff to defendant, there is no
remai ni ng Agreenent.

This construction is reinforced by the parties course
of performance. Every assignee of the Agreenent prior to
plaintiff Getty provided defendant Shipley with both Mbil brand

petrol eum products and Mbil tradenmarks. Moreover, the recitals

(Continuation of footnote 38):

Neither case cited by plaintiff mandates a different result in the
within matter. The agreement in Akshayraj contained a explicit clause
permitting re-branding. No such clause exists in Getty’'s Agreement with
Shipley in this case.

Unified Dealer Group is also inapposite. 1In this case the Court
held that a franchisor could condition renewal of a PMPA franchise agreenent
on a mandatory re-brand. Because the franchisee refused to re-brand, the
Court upheld the franchisor’s non-renewal of the franchi se agreenent. The
Court also held that unless the parties had specifically agreed to a re-
brandi ng provision within the agreenment, the franchisor could not change the
franchisee until the termof the agreenment expired. Thus, neither case
supports plaintiff’s argunent that it can re-brand during the termof the
agreement when the | anguage of the agreenment does not grant it that right.




contained within paragraph 1.1 and 1.3 support the application of
the doctrine of necessary inplication by referring to the unique
goodwi I | associated with Mbil brand gasoline and its associ ated
trademarks. Thus, | find that an inplied contingency has been

triggered which term nates the Agreenent.

Sufficiency of Conplaint

Def endant’ s argunent that a prelimnary injunction is
not appropri ate because the Conplaint has not alleged sufficient
facts and does not include any counts is without nerit.
Plaintiff has alleged sufficient facts to support a breach of
contract claim Rule 8(a) of the Federal Rules of Cvil
Procedure only requires “a short and plain statenent of the claim
show ng that the pleader is entitled to relief.” Fed.R CGv.P.
8(a). Plaintiff has alleged the existence of an agreenent,
including it essential ternms, a breach of duty on the part of the
defendant (failure to adhere to the contract’s terns) and

damages. See Abdul hay v. Bethlehem Medical Arts, L.P., 425

F. Supp. 2d 646, 659 (E.D.Pa. 2006).

Plaintiff’s Conplaint also conplies with Rule 10(b) of
the Federal Rules of Civil Procedure. Rule 10(b) requires only
that “[e]ach claimfounded upon a separate transaction or
occurrence and each defense other than denials shall be stated in
a separate count or defense whenever a separation facilitates the

clear presentation of the matters set forth.” Plaintiff’s sole



claimis for breach of contract based upon a single transaction.

Accordingly, it need not separate its claiminto nmultiple counts.

Irreparable Harmto Plaintiff

The second factor which plaintiff Getty nust establish
to be entitled to a prelimnary injunction is that it will be
irreparably harmed if an injunction is denied. Plaintiff
contends that defendant’s failure to accept LUKO L brand products
and trademarks will cause it irreparable harm

Cetty alleges that defendant’s refusal harns
plaintiff’s goodwill as a franchisor and deprives it of the
profits and busi ness advantage conferred through an excl usive
business right. Plaintiff argues that defendant’s refusal to
di splay the substituted LUKOL marks and its intention to sel
un- branded notor fuel is fundanentally at odds with the franchise

relationship and is destructive to the LUK L franchi se.

Plaintiff’s Contentions
Plaintiff asserts it has an exclusive property right to
determ ne the brand to be displayed at stations operated by its
franchisees. Plaintiff alleges that denying the prelimnary
i njunction would jeopardi ze the goodwi |l which plaintiff has
developed in the LUKOL trademark as a result of its substantial

i nvestnent in the nmark.
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Plaintiff clainms that the LUKOL brand is a new entrant
into the retail gasoline market. In order to gain acceptance and
build custonmer loyalty, plaintiff alleges that it nust display
the LUKO L brand quickly and in nunmerous |ocations. Plaintiff
contends that if it does not receive a prelimnary injunction,
ot her franchi sees may concl ude they can ignore their franchise
agreenents and i npede re-branding efforts resulting in
irreparable harmto goodw Il of the LUKO L mark.

Plaintiff also avers that it does not have an adequate
remedy at |law for defendant’s alleged breach. Plaintiff contends
that the effect of preventing twenty-three service stations from
re-branding to LUKO L cannot be quantified with any certainty
because the brand is a new entrant into the market and the
distribution systemis in the process of being established.

Plaintiff argues that because the brand is new, there
is no history of performance agai nst which nonetary damages m ght
be nmeasured. Also plaintiff asserts that the critical
opportunity for brand | aunching with a maxi num nunber of service
stations will have passed by the tinme this case reaches its
concl usi on.

Plaintiff also argues that it need not fulfill the
traditional prerequisites for prelimnary injunctive relief
because the Agreenent contains an access |icense pursuant to

which plaintiff may enter the prem ses of defendant and re-brand
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its stations. Plaintiff argues that this irrevocable license is
a servitude on property which plaintiff may enforce even though
it oms no land which will benefit from enforcenent of the

servi t ude.

Def ense Contentions

Def endant argues that plaintiff has failed to show any
injury or show any threat of irreparable harm Defendant asserts
that even if plaintiff does have a viable claimfor breach of
contract, plaintiff cannot denonstrate that it will be entitled
to a renmedy ot her than noney damages.

Def endant avers that plaintiff has failed to satisfy
the Third Circuit’s criteria for prelimnary injunctive relief in
a breach of contract case. Defendant contends that any injuries
to plaintiff are nonetary and could be proved with certainty at
trial. Defendant asserts that plaintiff has not offered evidence
to the contrary. Defendant clains that the franchisor’s benefit
under the Agreenent has al ways been the paynent of noney in
exchange for petrol eum products.

Def endant al |l eges that the parties’ franchise
rel ationship during the prior twelve-year period, as well as the
I i qui dat ed damages provision provided in paragraph 2.10 of the
Agreenent, each provide a basis for |ater danage determ nations
if there were in fact a breach. Moreover, defendant asserts that

plaintiff has submtted no evidence indicating that defendant
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woul d be unable to pay a noney danages award or that plaintiff
woul d not otherwi se be able to collect a judgnent.

Def endant al so contends that there is no inmm nent
threat of harm presented. Defendant asserts that plaintiff
cannot advance a claim of irreparable harm because Getty has
self-inflicted its owm harmthrough its voluntary decision to
termnate its license to use the Mdbil brand. Thus, defendant
argues that any urgent need for relief by plaintiff was brought
about by Getty’ s own business deci sions.

Def endant asserts that plaintiff’s argunment that the
LUKO L trademark will be harnmed by non-use is w thout support or
merit. Defendant contends that plaintiff’s argunment that the
non-use of a trademark will sonmehow injure the mark is illogica
because failure to use the mark cannot injure the goodw ||
associated wwth it. Defendant also avers that plaintiff’s
argunent that Shipley's failure to display the LUKOL trademark
Wll injure goodwill is belied by Getty’s own assertions that it
has established hundreds of LUKO L brand service stations in the
m d- Atl antic region.

Finally, defendant contends that plaintiff’s argunent
concerning its servitude on defendant’s property i s erroneous.
Def endant avers that CGetty's license to enter is limted to
preserving the integrity of signs, trademarks, service marks or

brand nanmes. Defendant Shipley al so argues that any contractual
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right of entry plaintiff possessed term nated upon Getty’s

al | eged breach of the Agreenent.

Absence of Irreparable Harmto Plaintiff
In evaluating a request for a prelimnary injunction,
the United States Court of Appeals for the Third Crcuit has
expl ai ned t hat

[i]n determ ning whether a renedy in
damages for a breach of contract woul d
be adequate the foll ow ng circunstances
are significant: (a) the difficulty of
provi ng damages w th reasonabl e
certainty, (b) the difficulty of
procuring a suitable substitute

per formance by means of noney awarded as
damages, and (c) the likelihood that an
award of damages coul d not be coll ect ed.

| nstant Air Freight Conpany v. C F. Air Freight, Inc.,

882 F.2d 797, 802 (3d Cir. 1989)(internal quotation marks and
citation omtted).

The Third Grcuit as well as numerous courts within
this District have awarded prelimnary injunctive relief to
franchi sors when their franchi sees have engaged in conduct which
m ght be harnful to the goodw Il of the franchise, including harm

to its trademarks or brand inmage. Pappan Enterprises, Inc. V.

Hardee's Food Systens, Inc., 143 F.3d 800 (3d GCr. 1998);

Bar rasters Bartendi ng School, Inc. v. Authentic Bartendi ng

School, Inc., 931 F. Supp. 377 (E. D.Pa. 1996) (Joyner, J.);
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Sal adworks, Inc. v. No, Cv.A No. 05-1928, 2005 W 1592914, at *1

(E.D.Pa. July 5, 2005)(Joyner, J.).
Specifically, where a franchisee attenpts to usurp
control of a displayed mark and display it after its right has

been term nated, the injury may be irreparable. S&R Corproation

v. Jiffy Lube International, Inc., 968 F.2d 371, 374, 378

(3d Gr. 1992). However, such injunctions have exclusively been
i ssued to preserve goodwi || when the franchisee is displaying the
franchi sor’s trademark w thout the authorization.

Applying the foregoing to the within matter, plaintiff
has not denonstrated it will be irreparably harned or that noney
damages wi Il be an inadequate renedy. The principal benefit the
Agreenment in this case provides plaintiff is noney in exchange
for its petroleum products in exchange for the right to sell its
products and utilize its trademarks and brand nane.

The damages that wll accrue to plaintiff as a result
of the alleged breach of contract appear entirely neasurable in
monetary terns. Although LUKOL is a relatively new brand, the
history of simlar |arge national new gasoline product canpai gns
as well as the sales history of the twenty-three service stations
involved in this action will provide an anple basis to cal cul ate

damages. ®°

89 For exanple, in order to measure damages plaintiff may review the
nore than twel ve-year long history of sales at the affected service stations
as well as the sales at comparable service stations which have converted to
the LUKO L mark.
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The contract itself sets a mninmum anount of petrol eum
whi ch nust be purchased during the termof the Agreenent and the
met hod by which price is to be determ ned. Mreover, to the
extent that damages cannot be neasured, plaintiff has
specifically contracted for |iquidated damges.

Wth regard to plaintiff’s argunment concerning the
mar ket penetration necessary for new brand acceptance, it appears
that any incidental damages in this regard may al so be cal cul ated
in nonetary ternms. Although plaintiff may |lose the ability to
mar ket its products in certain markets during the pendency of the
action, Cetty should be able to estimate the anmount of any
econom ¢ | oss.

Mor eover, taking this argunent to its | ogical
conclusion, any tinme a franchisee or retail outlet would fail to
conply with a franchisor’s or supplier’s demands during a new
product |aunch, irreparable harmwould follow Plaintiff has
pointed to no case or other authority to support this assertion.

Plaintiff has presented i nadequate evidence to show
that the loss of twenty-three service stations during the LUKO L
product |aunch would have an irreparable and harnful effect in
the context of the forty-five mllion dollar LUKOL re-brand
canpai gn i nvol ving hundreds of service stations. Plaintiff has
al so presented no evidence that defendant will sonehow injure

plaintiff’s trademarks by not utilizing them
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Substitute performance is not a factor in this case
because plaintiff may resell its petroleumto other franchi sees
and recover the full extent of any lost profits. 13 Pa.C S A
8§ 2708. Plaintiff has also presented no evidence that it wll
have any difficulty collecting a damage award from def endant.
Thus, noney danages appear fully adequate to conpensate plaintiff
for any all eged | osses.

Plaintiff’s argunents concerning the invitation to
ot her franchisees to violate their franchi se agreenents is
without nmerit. Plaintiff has a renmedy at | aw agai nst these
franchi sees, nanely a breach of contract action simlar to the
one in the present action. The fact that other franchi sees m ght
change their opinion about their contractual rights as a result
of the present action does not constitute irreparable harm

Finally, plaintiff’s argunment concerning its entry
|icense are erroneous. Paragraph 16.10 of the Agreenent
aut hori zes the franchisor to enter the prem ses of franchi see or
its dealers “to take any action to preserve the integrity of
Mobi | signs, tradenmarks, service nmarks or brand names.” This
cl ear and unanbi guous | anguage does not authorize plaintiff to
enter defendant’s prem ses for the purpose of re-branding to

LUKO L.
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For all of the foregoing reasons plaintiff Getty has
failed to establish that it will be irreparably harnmed if a

prelimnary injunction is not granted.

| rreparable Harm t o Def endant

The third factor which the court nust consider is the
extent to which Shipley as the non-noving party wll suffer
irreparable harmif a prelimnary injunction is issued. For the
follow ng reasons, | conclude that plaintiff Getty has failed to
establish that defendant Shipley wll not be harnmed, or only

slightly harned, if a prelimnary injunction were granted.

Plaintiff’s Contentions

Plaintiff clainms re-branding to LUKOL will not cause
any harmto defendant. After February 2007, plaintiff wll no
| onger be able to sell the Mobil products covered by the
Agreenent or any other fuel other than the LUKO L brand.
Plaintiff contends that there is no reason to believe that the
LUKO L conversion will result in decreased sales volune or profit
for defendant. Moreover, plaintiff asserts that the LUKO L brand
is far better known than defendant’s proprietary Toni s brand,

def endant’ s proposed substitute re-brand.

Def ense Contentions
Def endant argues that it would be irreparably harmed by

the granting of a prelimnary injunction because the proposed

Ixid -



injunctive relief would force it to re-brand from Tom s to
LUKO L. Defendant contends that it would be severely harned by

being forced to convert to the LUKO L mark.

Bal ance of Hardshi ps
As noted earlier, in order to grant prelimnary
injunctive relief, the district court nust be convinced that the
factors favor the granting of a prelimnary injunction. Shire US

Inc. v. Barr Laboratories, Inc., 329 F. 3d 348, 352 (3d CGr

2003). This requires a balancing of the four injunction factors
di scussed above: (1) the likelihood that the noving party wll
succeed on the nerits; (2) the extent to which the noving party
wll suffer irreparable harmw thout injunctive relief; (3) the
extent to which the non-noving party will suffer irreparable harm
if the injunction is issued; and (4) the public interest.

Bal ancing factors (2) and (3) requires ne to weigh the
rel ative hardships to the parties. That is, | nust bal ance the
extent to which the noving party wll suffer irreparable harm
w thout injunctive relief (factor (2)), against the extent to
whi ch the non-noving party will suffer irreparable harmif the
injunction is issued (factor (3)). For the follow ng reasons |
concl ude, after bal ancing these two factors, that the bal ance of
harns wei ghs in defendant’s favor.

Plaintiff clains that it wll suffer substanti al

hardshi ps i f defendant does not adhere to its demand to re-brand
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to LUKOL. Plaintiff alleges it has spent over forty-five
mllion dollars in pronoting and advertising the LUKO L brand and
approxi mat el y $59, 000. 00 on re-brandi ng surveys, engineering,
permt fees and dispenser inmage kits related to defendant’s
service stations.

Plaintiff asserts that defendant’s failure to re-brand
will cost plaintiff approximtely two-and-a-half cents per gallon
inroyalty fees paid to the successor of Mbil G| Corporation
for use of its notor fuel. Plaintiff also avers it has carried
unanorti zed | oan bal ances on prior |oans to defendant for service
station inprovenents and has paid to defendant rebates and
conpetitive all owances of nore than $500, 000. 00.

Plaintiff also contends that conpelling defendant to
re-brand would only be requiring defendant to do that which it
voluntary agreed when it signed the Agreenent. Plaintiff alleges
t hat defendant knew that the franchi se Agreenent contenpl at ed
that the identity of the franchi sor m ght change and anot her
brand m ght be substituted for Mbil.

Plaintiff asserts that it relied upon the terns of the
Agreenent, including the ability to re-brand, in nmaking its
decision to acquire the Agreenment. Plaintiff avers that it
relied upon this ability in nmaking its decision to convert to the
LUKO L brand and in investing in its success. Thus, plaintiff

argues that the equities weigh in its favor.
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Def endant argues that the bal ance of hardshi ps wei ghs
inits favor because the proposed injunctive relief would force
it tore-brand fromTonms to LUKO L. Defendant avers that based
on plaintiff’s demands, it has spent over $450,000.00 to
di sconti nue use of the Mobil mark at the insistence of plaintiff.
Def endant alleges that it re-branded its service stations to
Tomis prior to the commencenent of the within action. Defendant
clains that it considered the franchi se Agreenent to be
term nated and, accordingly, acted to mtigate its danmages.

Def endant contends that it would be severely harned by
being forced to convert to the LUKOL mark because LUKOL is a
subst andard brand as conpared to both Mbil and Toms. Defendant
clains it will be easier for plaintiff Getty to cal cul ate damages
because it can rely on either the |iquidated damages provision of
the franchi se Agreenent or base its damages on the anount of
LUKO L petrol eum whi ch woul d have been supplied to Shipley.

Many of plaintiff’s argunents concerning the bal ance of
harnms are rendered noot by the fact that defendant’s service
stations have already re-branded to Tomis. Plaintiff is not
currently in a situation in which it wll have to pay royalty
fees to Mobil based on defendant’s operation of its service
stations, nor is defendant displaying any Mbil brand tradenmarks.
Thus, the sole issue is whether, based on the parties relative

expenditures to date and the further costs of re-branding, it
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woul d be nore or less harnful to the parties to have defendant
re-brand fromTonmis to LUKO L during the pendency of this action.
Mai ntai ning the status quo is paranmount in prelimnary
injunction analysis. Because defendant has already re-branded
its service stations and is operating those stations under its
own Tom s mark, the bal ance of harns weighs in defendant’s favor
If I were to force defendant to re-brand to LUKO L at
this juncture, defendant, and to sone extent plaintiff, would
necessarily incur the expense of re-branding to LUKO L. However,
if plaintiff prevails, defendant woul d then have to re-brand once
nmore and it would likely institute a new claimfor damages
against plaintiff. |If I deny prelimnary relief to plaintiff and
defendant ultimately prevails, no further expenses would be
incurred by either party. Accordingly, given the status quo

presented, the bal ance of harns weighs in defendant’s favor.

The Public |Interest

The fourth injunction factor which the court nust

consider is the public interest.

Plaintiff’s Contentions
Plaintiff contends that issuing an injunction in its
favor would serve the public interest in pronoting conpetition

within the retail nmotor fuel market. Plaintiff argues that

-1 xvi -



Pennsyl vani a public policy favors conpetition within the market
for the distribution and sale of notor fuel.

Plaintiff asserts that its decision to stop paying
royalty fees for use of the Modbil brand and converting to the
LUKO L brand both pronotes conpetition and will lead to | ower
prices because plaintiff will no | onger have to pay |licensing
fees to a third-party. Plaintiff also clains that requiring
def endant to honor its contract will pronote the public interest
by setting a precedent which will deter simlar breaches.

Plaintiff also argues that increased conpetition and
the elimnation of oligopolistic pricing behavior in the retai
nmotor fuel market was the express purpose of the Federal Trade
Comm ssi on Consent Order by which plaintiff acquired the Mobi
brand. Plaintiff contends that the Mbil brand was divested in
such a way as to encourage fornmer Mbil retail outlets to be re-
branded and to pronote conpetition between vertically integrated
refiners. Thus, plaintiff asserts that the public interest wll

be served by issuance of the prelimnary injunction.

Def ense Cont enti ons
Def endant di sagrees. Defendant contends that the
matter is essentially a private contract dispute between private
parties. Thus, defendant asserts that resolution of this action

wi |l have only m nimal inpact upon the public.
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Wth regard to plaintiff’s assertions regarding the
Consent Order, defendant contends that re-branding to Tom s
gasoline wll serve the public interest of pronoting conpetition
at least as nmuch as the conversion to LUKO L. Defendant further
asserts that forcing it to re-brand woul d deprive the notor fuel

mar ket of conpetition fromsnmall retailers.

Mar ket | npact

Pennsyl vani a public policy recognizes “that the
distribution and sal es of gasoline and petrol eum products in the
Commonweal t h of Pennsyl vania, including the rights and
obligations of suppliers and dealers, vitally affects its general
econony.” Moreover, Pennsylvania seeks to pronote healthy and
vi gorous conpetition within this market in the Comonweal t h
Act of Nov. 26, 1975, P.L. 454, No. 126, 8 1, 73 P.S. § 202-1.

However, these lofty principles have little to do with
the parties’ dispute. Defendant correctly points out that this
matter is essentially a private dispute between two business
entities. \Wether defendant ultimately converts to LUKO L or
operates as an i ndependent deal er under the Tonmis brand will have
little effect upon conpetition in the retail notor fuel market in
t he Commonweal t h of Pennsyl vani a.

Thus, al though the issuance of an injunction may
ultimately serve the public policy goal of greater conpetition

between vertically integrated refiners, the public interest is
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m nuscul e at this stage of the litigation. Conpetition in the

entire regional market is unlikely to be seriously affected by

the renoval of twenty-three stations fromplaintiff’'s

di stribution network, especially because the stations remain in
the market as conpetitors. Accordingly, the public interest

factor does not weigh in favor of either party.

CONCLUSI ON

For all the foregoing reasons | deny plaintiff’s notion

for prelimnary injunction.
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APPENDI X |

to the Opinion dated Septenber 26, 2007 in

Getty Petrol eum Marketing Inc. v. Shipley Fuels Marketing, LLC

Cvil Action No. 07-CV-340
in the United States District Court

for the Eastern District of Pennsylvani a

EXCERPTS FROM THE

Dl STRI BUTOR PMPA MOTOR FUELS FRACHI SE AGREEMENT

dat ed Novenber 3, 1994 bet ween

Mobil QI Corporation and Shipley Ol Conpany, |nc.

Terns of the Agreenent

Pr eanbl e

The preanble to the Agreenent states the foll ow ng:

Di stri butor PMPA

Mot or Fuel s Franchi se Agreenent

Agreenent made this 3[rd] day of Novenber, 1994, by and
bet ween Mobile O 1 Corporation, a New York corporation having its
princi pal place of business at 3225 Gall ows Road, Fairfax,

Virginia 22037 (“Mbil”), and Shipley Gl Co., Inc., a



Pennsyl vani a corporation having its principal place of business

at 550 E[.] King Street, York, PA 17405 (“Distributor”).

Mobi | and Distributor, for good and val uabl e
consi deration, have entered into this D stributor PMPA Mt or
Fuel s Franchi se Agreenent (“Agreenent”) for the whol esal e
di stribution of Mbil gasoline and/or diesel fuel, subject to al

the terns and conditions set forth bel ow.]

O her applicable parts of the Agreenent are as foll ows:

1.1 Establishnent of PMPA Franchise Distributor hereby agrees

to purchase MOBIL products from Mbil for sale or distribution
under Mobil’'s trademarks....Mbil hereby grants D stributor

(a) the right to use Mbil’s trademarks in connection with the
sale and distribution of MXBIL® brand notor fuel, and (b) the
right to grant to other retail service stations and facilities
approved by Mbil the right to use Mbil’'s trademarks in
connection with the sale and distribution of MOBIL brand notor
fuel (hereinafter called “Mbil products”)[.]... The grant of
the rights set forth in this Paragraph is subject to the detailed

provi sions of the remaining Articles and Sections of this
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Agr eenent .

1.3 Acknow edgnents Distributor hereby acknow edges t hat

(a) Mobil has made a substantial investnent in developing its own
numer ous marketing prem ses as retail service stations, (b) Mbi
has devel oped retail service stations throughout the country

whi ch are distingui shed by design, trademark, decor, pronotions
and graphics, (c) Mbil has built val uable goodw || throughout
the country and has fostered confidence in the notoring public in
retail service stations and products bearing Mbil’s trademarKks;
(d) Mobil has advertised its Mbil products extensively

t hroughout the country, (e) the continued success of Mbil, of
Mobi | deal ers, and of Distributor as a Mbil distributor, as well
as all other Mbil distributors, is dependent upon each Mbi

di stributor and Mobil deal er maintaining the highest standards of
service station and/or facility operation, product quality,
personal comm tnent to high performance and custoner service, and
(f) Distributor’s conduct and the conduct and personal
performance of Distributor’s Mbil dealers will inpact on Mbil’s
efforts to achieve high standards so long as Distributor and
Distributor’s Mbil dealers represent the Mbil trademarks and

products to the public[.]
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2.1 Products....Mbil my, at any tinme, on witten notice,
change the grade, specifications, characteristics, delivery
package, brand name, or other distinctive designation of any
Mobi | product, and such product as so changed shall remain

subject to this Agreenent].]

2.9 Discontinuance of Products Mobil reserves the right to

di scontinue, wthout liability, the sale of the Mbil products
covered by this Agreenent[.] In the event that Mbbi

di scontinues the sale of any Mobil product, Mbil shall have the
right, but not the obligation, to substitute another product of
substantially the sane quality for the one discontinued, unless
Di stributor objects to receiving said substitute product in
writing upon notice of such substitution[.] Upon objection, this
Agreenent shall be anended to exclude said substituted product].]
Nevert hel ess, such objection by Distributor shall not limt in
any way Mobil’s right to discontinue, without liability, the sale
of any or all Mbil products covered by this Agreenent[.] Mbbile
w || endeavor to provide adequate notification to Distributor of

any change/substitution, whenever feasible.
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3.4 Product Protection/Quality Assurance (Substitution,

Alteration and M sbranding) D stributor agrees that no ot her

petrol eum products shall be substituted for Mbil products for
sal e under Mbil’'s trademarks, or m xed with Mbil products at
any | ocati ons owned, operated, controlled or supplied by
Distributor[.] Only those Mbil products purchased from Mobil or
ot herwi se approved in witing by Mbil shall be distributed or
handl ed by Di stributor through equi pnment, containers or
conveyances bearing Mbil’'s trademarks[.]...A | resale of Mbi
products by Distributor and Distributor’s Mbil dealer shall be
consistent with Mbil’s octane certification and product

content[.]...

3.5 Change of Trademark and Color Mbil may at any tinme change

any trademark, service mark, brand nanme or |ogo, or any design,
color or color schene, used in connection with the packagi ng,
sale or distribution of any of the Mbil products covered by this

Agreenent [ . ]

3.6 Ternmination of Right to Use Tradenarks ©On the effective

date of any term nation or nonrenewal of this Agreenent, however

arising, Distributor shall, or shall arrange for D stributor’s
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Mobi | dealer or other retail facilities to, imediately

di scontinue all use of Mdbil’'s color schenes, trademarks, brand
nanmes, | ogos, slogans, signs, advertising and any other reference
to Mobil in connection with the sale and distribution of the

Mobi | products covered by this Agreenent[.]...

13.1 Contingencies Mbil shall not be liable for |oss, damage

or denurrage due to any delay or failure in performance of its
obligations to sell Mobil product under this Agreenent for any
reason or cause which Mbil determ nes is beyond its reasonable
control, when acting in good-faith and in the ordinary course of
busi ness, which reason or cause shall include, but not be limted

to, the follow ng[:]

a) Mobi |’ s conpliance with any order, rule, regul ation,
direction or request of any governnental authority or

person purporting to act therefor,

b) When the supply of products or any facility or
production, storage, transportation, distribution or
delivery contenplated by Mbil is interrupted,

unavai |l abl e or i nadequate, or
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c) When, as a result of Mbil’'s conpliance (voluntary or
mandat ory) or cooperation with a governnental request,
order, recommendation or direction, continued supply of
Mobi | products under this Agreenent woul d substantially
frustrate or substantially interfere with the
reasonabl e profit expectati ons which Mbil contenplated

at the time this Agreenent was entered|.]

Mobi | shall not be required to renove or renmedy any such reason
or cause, or renmedy any contingency of the nature described
herein, if to do so would involve substantial expense or a

departure from Mdbil’s normal business practice.

13.3 Distributor’s Right to Termnate Distributor shall have

the right to termnate this Agreenent, in whole or in part, on
notice to Mobil if Distributor objects to its allocated
anmounts[.] Distributor shall give Mbil ten (10) days prior

witten notice of any such term nation.]

15.3 Assignnent by Mbil. Mbil may assign this Agreenent,

-1 xxvi -



franchi se and franchise relationship[.] Such assignnent shal
not affect Distributor’s rights and obligations under this

Agreenment in any way.

16.6 MWaivers. Unless a specific tinme requirenent is set forth
inthis Agreenent, no failure or delay on the part of Mbil or
Distributor in exercising any of their respective rights under
this Agreenent shall operate as a waiver of such rights. No
single or partial exercise of any rights under this Agreenent
shal | preclude any other or further exercise of such rights, or
the exercise of any other rights under this Agreenment or

ot herwi se under | aw.

16.8 Applicable Law. This Agreenent shall be governed by and

construed in accordance with the internal |aws of the State of

New Yor k.
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16.10 Rights of Entry. |In addition to the rights granted to

Mobi | under paragraph 3.4, Distributor shall permt Mbil or its
aut hori zed agents, contractors or representatives to enter the
prem ses of Distributor or arrange for Mbil or its authorized
representatives to enter the prem ses of Distributor’s Mbi
dealers to take any action to preserve the integrity of Mbi
signs, trademarks, service marks or brand nanes. Mbil shall not
be liable for any interference with Distributor or Distributor’s

Mobi | e deal er’s business as a result of such entry.
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