IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOREEN LUDW G et al. : ClVIL ACTI ON
V.

BERKS COUNTY, PENNSYLVAN A, :

et al. : NO. 07-2127

MVEMORANDUM AND ORDER

McLaughlin, J. August 28, 2007

Doreen Ludwi g, pro se on behalf of herself and her two
children, has asserted a variety of federal and state cl ains
agai nst ten defendants arising fromcustody and divorce
proceedi ngs agai nst her husband.

The defendants are governnmental entities, judges, and
vari ous professionals involved in the divorce and custody
proceedi ngs. The defendants have noved to dism ss the conplaint,
and the Court will grant the notions. Sone of the clains are

barred by the Rooker-Feldman doctrine. To the extent that

doctri ne does not bar certain clains, the defendants are entitl ed

to various forns of inmunity.

Backgr ound

Ludwi g filed a conplaint in divorce against her

husband, Chester Stepien, in the Court of Common Pl eas of Berks



County on Novenber 12, 2004. |In August 2006, The Honorabl e Scott
D. Keller issued tenporary custody orders, awardi ng custody of
Ludwig’s children to their father. Ludw g appeal ed the
interlocutory orders to both the Pennsylvani a Superior Court and
t he Pennsyl vani a Suprene Court. The Superior Court dism ssed the
appeal on July 2, 2007. The Suprene Court dism ssed the appeal
on June 5, 2007.

The defendants are: Berks County, Pennsylvania, the
county in which the custody proceedi ngs took place; Berks County
Court of Common Pleas, the court in which the custody proceedi ngs
t ook place; The Honorable Arthur Gimm who adopted |ocal rules
requiring conciliation conferences in custody matters; The
Honor abl e Scott D. Keller, who presided over the custody and
di vorce proceedings; Mark Baldwin, the District Attorney for
Ber ks County, who declined to investigate Ludwi g’s allegations
against Famly Court and to prosecute private civil conplaints
filed by Ludw g agai nst the defendants; Dr. Tinmothy R ng, who was
appoi nted by the court to conplete custody evaluations for the
proceedi ngs; Dr. Larry Rotenberg, who perforned a psychiatric
eval uation on the plaintiff at the request of Judge Keller in
connection with the custody proceedi ngs; Kenneth Meyers, who was
appoi nted by the court to serve as Divorce and Custody Master in

t he proceedi ngs; Panela U Il man, who was appointed by the court to



serve as a Divorce and Custody Master in the proceedi ngs; and
Jacquel ine Mark, the private attorney representing the
plaintiff’s husband in the divorce and custody proceedi ngs.

Ludw g has asserted seven counts agai nst the
defendants: (1) violations of due process under the Fifth and
Fourteenth Anendnents; (2) violations of the Americans with
Disabilities Act; (3) three counts under 42 U S.C. 88 1983 and
1985; (4) libel, slander and defamation of character; and (5)
negligent infliction of enotional distress.

Ludwig clains that the violation of her civil rights
“stenms from Berks County’s Court of Conmon Pl eas adherence to and
i nfluence from Patriarchal Father’s Rights groups such as AFCC.”
Compl aint 9. She seeks approximately eighteen forns of relief,
anong ot her things, $50,000,000, an audit of Berks County’s
custody records, a change in the decision making in custody
cases, an investigation of the District Attorney’s Ofice of
Berks County, the elimnation of certain |ocal rules of the Court
of Common Pl eas of Berks County, the creation of a non-profit
institution headed by the plaintiff to nonitor court ethics, and
the creation of a comm ssion by the Suprene Court of Pennsyl vania

to study custody standards.



. Di scussi on

Al |l defendants have noved to dism ss on the ground that
the conplaint fails to state a claimagainst them! Several
defendants al so argue that the Court does not have subject matter

jurisdiction under the Rooker-Feldman doctrine. The Court

concl udes that the Rooker-Fel dnman doctri ne bars sone, but not

all, of the clains. The Court also concludes that the conplaint

does not state a claimagainst any of these defendants.

A. Rooker - Fel dman

The Rooker-Fel dman doctrine bars a party who loses in

state court fromlitigating in federal court a claimthat the
state court judgnent itself violates the |oser’s constitutional

rights. Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U S

280, 284, 287 (2005). A state court loser cannot file a de facto

appeal in federal court. Lance v. Dennis, 126 S.Ct. 1198, 1201
(2006). A case is a functional equivalent of an appeal if the
federal claimwas “actually litigated” before the state court, or

if the federal claimis “inextricably intertwined” with the state

! Def endants Berks County, Larry Rotenberg, Mark Bal dw n,
Jacqueline Mark, and Tinothy Ring have noved, in the alternative,
to dismss the conplaint for insufficiency of service of process.
Because the Court concludes that the conplaint fails to state a
cl ai magainst themor is barred by the Rooker-Feldman doctri ne,
the Court has not considered the service of process argunents.
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court adjudication. Taliaferro v. Darby Twp. Zoning Bd., 458

F.3d 181, 192 (3d G r. 2006).

Rooker - Fel dman di vests a federal court of jurisdiction

where it is asked to redress injuries caused by an unfavorabl e
state court judgnent. [d. Wiere the plaintiff’s injuries were
not caused by the state court judgnment but were nerely

unredressed by it, Rooker-Feldman is inapplicable. Turner v.

Crawford Square Apartnents 11, L.P., 449 F. 3d 542, 547 (3d G

2006) .

Most of the clains and the requests for relief that
relate directly to the plaintiff invite the Court to reviewthe
state court judgnents arising out of the divorce and custody
proceedings. In particular, the clains against Judge Keller;
court -appoi nted physicians Dr. Ring and Dr. Rottenberg; custody
masters Meyers and U |l man; and, M. Stepien’ s attorney, M. Mark,
all appear to seek damages arising fromthe adverse custody
ruling. This review of a state court judgnent is barred by the

Rooker - Fel dman doctri ne.

The clains against the District Attorney and President

Judge G'i mm do not appear to inplicate Rooker-Feldnan. Nor do
sonme requests for relief that seek orders agai nst, anong ot hers,
Berks County, the District Attorney’s Ofice, and the Suprene

Court of Pennsylvania to change the way each handl es crimnal and



di vorce/ custody matters. The Court, therefore, will also
consi der the defendants’ arguments that the conplaint does not

state a claim

B. Failure to State a daim

Al'l the defendants have the benefit of sonme form of
immunity for their alleged conduct. The Court will discuss each

def endant i ndividually.

1. Ber ks County Court of Common Pl eas

Cl ai s against the Court of Common Pl eas of Berks
County will be dism ssed because it is inmune fromsuit under the
El event h Amendnent and because it is not a “person” subject to
l[iability under 42 U S.C. § 1983.

The El eventh Amendnent to the United States
Constitution imruni zes states from being sued in federal court by
their owm citizens or by citizens of another state, absent
consent to be sued. Congress can abrogate El eventh Amendnent
immunity if it does so unequivocally and pursuant to a valid
grant of constitutional authority, but Congress did not abrogate
El eventh Amendnent immunity in enacting 42 U.S.C. § 1983. WII

v. Mch. Dep’t of State Police, 491 U S. 58, 66 (1989). For

El event h Amendnent purposes, the Berks County Court of Conmon



Pleas is considered an armof the state. Under the Pennsylvani a
Constitution, all Pennsylvania courts are part of a “unified
judicial systeni under the general supervisory and admi nistrative
authority of the Pennsylvania Suprene Court. Pa. Const. art. V,
88 1, 2, 10. The Berks County Court of Common Pl eas is,
therefore, part of state governnment, not |ocal governnent, and is

protected by El eventh Amendnent inmmunity. Benn v. First Judici al

Dist. of Pa., 426 F.3d 233, 240 (3d Gr. 2005).

Ludwi g’ s cl ai ns agai nst the Berks County Court of

Common Pl eas nust al so be di sm ssed because the court is not a
“person” subject to liability under 43 U S.C. 8§ 1983. Section
1983 inposes liability upon “[e]very person” who, under color of

| aw, deprives soneone of a right, privilege, or inmunity secured
by the Constitution or other laws. States and divisions of state
government are not “persons” for purposes of § 1983 liability.
WIIl, 491 U S. at 64. Because of Pennsylvania s unitary court
system Pennsyl vania courts, including the Berks County Court of
Common Pl eas, are considered state entities and are therefore not

“persons” subject to suit under § 1983. Callahan v. City of

Phi | adel phia, 207 F.3d 668, 670 (3d Cr. 2000).



2. The Honorabl e Scott D. Keller

The conpl ai nt does not state whether Ludwig is suing
Judge Keller in his personal or individual capacity. The Court
will assunme the plaintiff intends to sue Judge Keller in both
capaci ti es.

Cl ai ms agai nst Judge Keller in his official capacity
nmust be dism ssed for the sanme reasons that require dismssal of
cl ai mrs agai nst the Berks County Court of Common Pleas. “[A] suit
against a state official in his or her official capacity is not a
suit against the official but rather is a suit against the
official’s office. As such, it is no different froma suit
against the State itself.” WII, 491 U S. at 71. Because the
Ber ks County Court of Conmon Pleas is an armof the state, clains
agai nst Judge Keller in his official capacity are clains against
the state and are therefore barred by the El eventh Anendnent and
by the definition of a “person” in 42 U S.C. 8§ 1983. Benn, 426
F.3d at 240; Callahan, 207 F.3d at 670.

Cl ai ms agai nst Judge Keller in his personal capacity
are not considered clains against the state and are not affected
by the El eventh Amendnent or excluded by the definition of a
“person” under 8 1983. These clains, however, may be barred by

judicial imunity. Judicial imunity does not apply to



injunctive clains, but the conplaint does not seek injunctive
relief against Judge Keller.

“Ajudicial officer in the performance of his duties
has absolute immnity fromsuit and will not be liable for his

judicial acts.” Azubuko v. Royal, 443 F.3d 302, 303 (3d Gr

2006). Judicial immunity will apply even if a judge's action
“was in error, was done maliciously, or was in excess of his
authority; rather, he will be subject to liability only when he
has acted in the clear absence of all jurisdiction.” Stunp v.
Sparkman, 435 U. S. 349, 356 (1978) (internal quotation omtted).
Here, Judge Keller acted within the scope of his jurisdiction.
Judge Keller’'s actions are therefore covered by judicial imunity

and the plaintiffs’ damage clains agai nst him are barred.

3. The Honorable Arthur Ginmm

President Judge Gimmis alleged to have promul gated
certain local court rules for the Berks County Court of Conmon
Pl eas, which the plaintiff alleges violate Pennsylvania | aws
agai nst donestic abuse. President Judge Gimmis entitled to
| egislative immunity for the pronul gation of those rules.

Judges sonetinmes performlegislative acts and are in
turn entitled to legislative inmunity for those acts. [In order

to determ ne whether |egislative inmunity applies, the focus nust



lie “on the nature of the official’s action rather than the

official’s notives.” @Gllas v. Suprene Court of Pa., 211 F.3d

760, 773 (3d Gir. 2000).

In Supreme Court of Virginia v. Consuners Union of

US., Inc., 446 U S. 719, 734 (1980), the United States Suprene

Court held that the Virginia Suprene Court was entitled to
| egislative imunity when using its rul emaking authority. The
United States Court of Appeals for the Third Crcuit relied on

Consuners Union when it held that the Pennsylvani a Suprene Court

was entitled to legislative imunity when using its rul emaking
authority to overhaul the First Judicial District’s
admnistrative structure. Gllas, 211 F.3d at 775. Legislative
immunity provides a conplete defense to clains for danmages as

well as injunctive and declaratory relief; Consuners Union, 446

U S at 730-34 (holding legislative immunity barred clains for

injunctive and declaratory relief); Gallas, 211 F.3d at 776-77.
An act nust be “substantively” and “procedurally”

legislative in order for it to be subject to legislative

immunity. 1d. at 774 (quoting Ryan v. Burlington County, 889

F.2d 1286, 1290-91 (3d Cr. 1989)). For it to be “substantively”
| egislative, it nmust involve policy-making decisions. [d. In
Ryan, the court noted that to act legislatively ordinarily means

to engage in “line-drawing” of a “general scope,” whereas
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deci sions that affect “only a small nunber or a single
individual” are ordinarily adm nistrative, not legislative. Ryan
at 1290-91. In Gllas, the court determ ned that an act was
“substantively” |egislative because the order involved was issued
pursuant to the Pennsylvania Suprene Court’s rul e-making
authority under the Pennsylvania Constitution. Gallas, 211 F. 3d
at 774. An act is “procedurally” legislative if it is “passed by
means of established |egislative procedures.” [d. (quoting Ryan,
889 F.2d at 1290-91). The Gallas court found the rul e-making
process, as described by justices of the Pennsylvania Suprenme
Court, was procedural in nature. 1d. at 776.

Under Article V, 8§ 10(c) of the Pennsylvania
Constitution, the Supreme Court has the “power to prescribe
general rules governing practice, procedure and the conduct of

all courts....” Pursuant to this authority, the Pennsyl vania
Suprene Court prescribed Pa. R Cv. P. 239, which allows each
county to create local rules as long as the rules are consi stent
wi th the Pennsylvania Rules of Gvil Procedure. Creating these
rules at both the state and |l ocal level is a legislative function
of the courts and their judges.

President Judge Gimm therefore, is entitled to

| egislative immunity for his part in the adoption of the | ocal

rul es.
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4. Dr. Rotenberg

Dr. Rotenberg was appoi nted by Judge Keller to perform
psychiatric evaluations of the plaintiff to determ ne whether the
plaintiff was incapacitated pursuant to Pa. R Cv. P. 2051 et
seq. The plaintiff’s conplaint seeks nonetary damages for his

conduct but does not seek injunctive relief.

In Hughes v. Long, 242 F.3d 121 (3d Gr. 2001), the
United States Court of Appeals for the Third G rcuit held that
individuals enjoy judicial inmmunity when they “[act] as ‘arnms of
the court,” simlar to a guardian ad litemor a court-appointed
doctor or psychol ogist, a non-judicial person who fulfills a
quasi-judicial role at the court’s request.” 1d. at 126; see

also Inbler v. Pachtman, 424 U.S. 409, 430 (1976) (holding that

activities that are “intinmately associated with the
judicial . . . process” receive absolute immunity). Simlarly,

in Briscoe v. LaHue, 460 U.S. 325 (1983), the Suprene Court held

that witnesses are i mune fromcivil danages based on their
testinmony. 1d. at 341 at n.26, 345-46.

These three cases apply to Dr. Rotenberg. He is a
court-appoi nted evaluator and is, therefore, granted absol ute
judicial imunity pursuant to Hughes and Inbler. His testinony

in court is also subject to witness imunity under Briscoe.
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I munity applies to 88 1983 and 1985 cl ai ns under Hughes, 242

F.3d at 128; due process clainms under McArdle v. Tronetti, 961

F.2d 1083 (3d GCir. 1992); and state clains under O odgo v.

Bowman, 601 A 2d 342, 345 (Pa. Super. C. 1992).

5. Dr. Ring

Dr. Ring was appointed by Berks County Court to conduct
custody eval uations of Ludwig, M. Stepian, and their children
As with Dr. Rottenberg, the plaintiff’s conpl aint seeks damages
not injunctive relief. Dr. Ring was acting in a quasi-judicial
capacity as an “armof the court.” He falls directly under
Hughes, which explicitly holds that custody eval uators enjoy
judicial imunity fromfederal civil rights liability when
fulfilling a quasi-judicial role and also are i mmune from
suppl emental state clains under Pennsylvania |aw. 242 F.3d at

126-27, 128-29.

6. Kenneth Meyers and Pamela U | nan

Bot h Kenneth Meyers and Panela U | man served as Divorce
and Custody Masters in the plaintiff’s custody proceedings. The
cl ai s agai nst them seek danages, not injunctive relief. 1In
Hughes, inmunity is extended to court-appoi nted individuals such

as Meyers and Ul man. 242 F.3d at 127. Although the plaintiff
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has al | eged nunerous cl ains of conspiracy, fraud, and
falsification of docunents, they are all within the scope of her
cust ody proceedi ngs and, hence, w thin the quasi-judicial

function of these court-appointed individuals.

7. Mar k Bal dwi n

Mark Bal dwin was the District Attorney of Berks County.
He is alleged to have declined to investigate allegations of
m sconduct nmade by Ludw g agai nst many of the other defendants
and to prosecute private crimnal conplaints filed by Ludw g
agai nst all defendants. Baldwin is entitled to absolute
prosecutorial imunity.

Prosecutors have absolute immunity fromcivil suits for
damages under 8§ 1983 for initiating and presenting a crim nal

case. See Buckley v. Fitzsimmons, 509 U S. 259, 272-73 (1993).

Absol ute prosecutorial immunity is extended to all actions
performed by a prosecutor in a quasi-judicial role. |Inbler, 424
U S at 420. This immunity extends to all actions “taken while

in court” and to out-of-court behavior “intimately associ ated

with the judicial phases of litigation.” Kulw cki v. Dawson, 969
F.2d 1454, 1463 (3d GCr. 1992) (internal quotations omtted); see

also Quintal v. Volk, Cv. A No. 00-122, 2000 W. 1367948, at *2

(E.D. Pa. Sept. 21, 2000).
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Absol ute imunity extends to a prosecutor’s
investigatory acts to the extent that obtaining information is
needed to determ ne whether or not to begin prosecution.

Quintal, 2000 W. 1367948, at *2 (quoting Forsyth v. Kleindienst,

599 F.2d 1203, 1215 (3d Cr. 1979)). The decisionto initiate a
prosecution is at the core of a prosecutor’s judicial role[, and
a] prosecutor is absolutely inmune” when deciding to initiate
prosecuti on even when the prosecutor acts “wthout a good faith
belief that any wongdoi ng has occurred.” Kulw cki, 969 F.2d at

1463-69; see also Inbler, 424 U S. at 430-31; Rose v. Bartle, 871

F.2d 331, 343-44 (3d Cr. 1989).
These principles of absolute i munity mandate di sm ssal

of all clains against Bal dw n.

8. Jacquel i ne Mark

Jacqueline Mark represented the plaintiff’s husband in
t he divorce and custody proceedings. The plaintiff clains that
she falsified evidence, commtted perjury, tanpered with
evi dence, and failed to serve Ludwig with court docunents during
her representation of Chester Stepien, the plaintiff’s husband.
The constitutional clains against Mark will be
di sm ssed because she was not a state actor. Nor was she acting

under color of law for the purpose of 42 U S. C. § 1983.
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As to the state law clains, Mark is entitled to
absolute immunity on the state | aw clainms. The Pennsyl vani a

Suprene Court has recognized that “[w] hen alleged |ibel ous or
defamatory matters, or statenents, or allegations and avernents
in pleadings or in the trial or argunent of a case are pertinent,

rel evant and material to any issue in a civil suit, there is no

civil liability for making any of them” Serchia v. MacM |1l an

1997 WL 127984, at *2 (E.D. Pa. Mar. 20, 1997) (citing G eenberg

V. Aetna Ins. Co., 235 A 2d 576, 577 (Pa. 1967)). “The privilege

is an absolute privilege. Thus, there is no liability even
t hough the statement is alleged to have been nade fal sely and
mal i ci ously, and w thout any reasonable or probable cause.” |[d.

at n.5 (citing Post v. Mendel, 507 A 2d 351, 354 (Pa. 1986))

(other citations and internal quotations omtted).

The Pennsyl vani a Suprenme Court has extended the
attorney immnity privilege “to include all tort actions based on
statenents made during judicial proceedings . . . Regardless of
the tort conplained of in the conplaint, if the comrunication was
made in connection with a judicial proceeding and was materi al
and relevant to it, the privilege applies.” Serchia, 1997 W
127984, at *3. “Further, the privilege is not limted to

communi cations which are actually nmade in court.” 1d.
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9. Ber ks County

The plaintiff appears to confuse Berks County with the
Court of Common Pl eas of Berks County throughout her conpl aint.
She does explicitly state, however, that Berks County shoul d be
held “financially responsible for the financial restitution
suffered by plaintiffs as fiscal operator of the Court of Comon
Pl eas of Berks County and District Attorney’s Ofice.” Conplaint
1 146. Because the Court has determ ned that the conplaint fails
to state a claimagainst either the Court of Conmmon Pl eas of
Berks County or the District Attorney, the Court will also
di smi ss the conpl ai nt agai nst Berks County. Wth those
defendants dism ssed, there is no liability to inmpute to Berks
County.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOREEN LUDW G et al . ) ClVIL ACTI ON
V.

BERKS COUNTY, PENNSYLVANI A;
BERKS COUNTY, PENNSYLVANI A
COURT OF COVMON PLEAS;

PRESI DENT JUDGE ARTHUR GRI WM
JUDGE SCOIT D. KELLER

DI STRI CT ATTORNEY MARK

BALDW N, DR TI MOTHY RI NG

DR LARRY ROTENBERG KENNETH
MEYERS, ESQUI RE; PAMELA

ULLMAN, ESQUI RE; JACQUELI NE
MARK, ESQUI RE : NO. 07-2127

ORDER

AND NOW this 28'"" day of August, 2007, upon
consideration of the notions to dismss of defendants Larry
Rot enberg (Docket No. 13); Kenneth Meyers, Panela Ul man, Berks
County, Pennsylvania Court of Comron Pl eas, The Honorabl e Arthur
Ginmm and The Honorable Scott D. Keller (Docket No. 20); Berks
County, Pennsylvania and Mark Bal dwi n (Docket No. 22); Jacqueline
Mar k (Docket No. 23); and Tinothy R ng (Docket No. 34); and the

plaintiffs’ opposition thereto, IT IS HEREBY ORDERED t hat said



notions are GRANTED for the reasons stated in the acconpanying

menmorandum  This case is dism ssed against all defendants. The

case i s cl osed.

BY THE COURT:

/sl Mary A. MLaughlin
MARY A. McLAUGHLIN, J.
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