IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN Mt CANN : CVIL ACTI ON
V.
M CHAEL J. ASTRUE* : No. 05-cv-962- JF

VEMORANDUM AND ORDER

Fullam Sr. J. August 21, 2007

Plaintiff filed an anended conpl ai nt agai nst his
enpl oyer, the Social Security Adm nistration (“SSA’), asserting
clainms of reverse racial discrimnation and retaliation under
Title VII and 42 U S.C. § 1981. | dismssed the § 1981 claim
Def endant has now filed a notion for summary judgnent. The
parties have conpiled a very conplete evidentiary record. O al
argunment was held on the notion, and suppl enental briefings
received. The notion for summary judgnent will be granted.

Plaintiff, a white male, was hired by the SSA in 1983,
at G514, and is still enployed there today at the sane grade.
From 1988 to 2004, plaintiff applied to fourteen GS-15 positions
within the SSA but was never selected. Ten of these positions
were filled by white candi dates, three by blacks (the race of one
of the successful candidates is not available). GS-15 positions
are filled conpetitively, in accordance with Merit Systens

Protection rules. A selecting panel or a recommendi ng official

" Substituted pursuant to Fed. R Civ. Proc. 25(d).



interviews the candi dates and nmakes reconmendati ons to the
selecting official. Candidates who believe they were not
sel ected due to favoritism political affiliation, or other non-
merit factors may file a conplaint wwth the Merit Systens
Protection Board (“MSPB”); if the unsuccessful candi dates suspect
discrimnation on an inperm ssible basis, they may file a
conplaint with the EEO Ofice. Plaintiff never conplained to the
MSPB about any of his unsuccessful applications. Plaintiff first
contacted the EEO O fice in August 2000, after he was not
selected to becone director of Area 1 (Philadel phia), a GS-15
position, and WIIliam Paige, a black man, was. Plaintiff alleged
raci al and sexual discrimnation, and a past pattern of
di scrim nati on based on his non-sel ections for other GS-15
positions. In January 2001, after another unsuccessful
application for a GS-15 position, plaintiff anended his EEO
conplaint to allege retaliation. The EEO Ofice accepted for
i nvestigation the foll owi ng charges:
1. You claimthat based on your age (over

40), race (Wite), sex (male) and

reprisal, you were not selected for the

GS-15 Area 1 Director position, which

was announced under vacancy announcenent

nunber (VAN) F-612.

2. You clai mthat based upon reprisal, you
were not selected for the GS-15 Deputy
Regi onal Conm ssi oner for Managenent

Operations Support position, which was
announced under VAN F-641.
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You claimthat your non-sel ections constitute
a pattern of discrimnation

The EEO O fice conducted an investigation from March 2001 to
February 2002. The SSA issued its final decision in July 2003,
rejecting plaintiff’s claims. Plaintiff appeal ed the agency’s
decision to the EEOC O fice of Federal Operations, and received a
right-to-sue letter on Decenber 4, 2004.

On February 28, 2005, plaintiff filed this civil
action. Plaintiff alleges that he was not selected for the
numer ous GS-15 positions he applied to either because he is
white, or because he had filed an EEO conplaint. As evidence of
t he workpl ace hostility towards white people which plaintiff
bel i eves caused his non-pronotion, plaintiff alleges the
following. 1In 1996, Larry Massanari, a white male, who was
Regi onal Conm ssioner from 1987 to January 2004 and thus the
recommendi ng of ficer for GS-15 positions in Region Ill, agreed
with plaintiff that were he not a white male he woul d have been
pronoted already. Also in 1996, when asked by plaintiff,
Massanari confirmed the runour that the position of Assistant
Regi onal Conmi ssioner for Managenent and Operating Systenms, a GS-
15 position, was being reserved for Virginia Flowers, a black
woman. And at a neeting in 1996, Massanari said that “hiring
white nmales will never be a priority.” In 1999, Massanar

criticized plaintiff’s analysis of a case study where the best
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qgual i fied candi date was a black wonman. In February or March

2000, the SSA circul ated a neno asking recruitment outreach

efforts be made to mnority communities. In May 2002, the Area 1
Manager told plaintiff to fill a vacancy with a black nale
applicant. In 2003, Mssanari instituted a policy that al

hirings of white applicants under the Qutstandi ng Schol ar Program
(an entry-level hiring progran) nust be approved by him

Based on these allegations, plaintiff seeks to recover
on the theories that “[f]rom 1983 to 2005, Defendant engaged in a
conti nuous course of conduct of racial discrimnation against
Plaintiff,” and that in retaliation for his conplaints “Defendant
continued and intensified the discrimnation and harassnent of
Plaintiff” and “deni ed additional pronotions to Plaintiff.”

| address first the issue of exhaustion. Plaintiff
first contacted the EEO O fice on August 29, 2000. The anended
EEO charge-acceptance letter lists two clains of failure to
pronote in connection with vacancy positions in 2000 and 2001 and
a claimof pattern of discrimnation. Thus, admnistrative
remedi es have been exhausted only with respect to these clains.
And since EECC regul ation requires federal enployees to initiate
t he EEO process within 45 days of the alleged unlawful act, 29
CF.R 8 1614.105, it is nowtoo late for plaintiff to invoke the

EEO process for alleged discrimnation and retaliation from 1983



to 2005. However, both the exhaustion requirenent and the 45-day
filing period are non-jurisdictional prerequisites, akin to
statutes of limtations and thus subject to equitable tolling in
certain limted circunstances.

Plaintiff appears to argue that the continuing
vi ol ation doctrine should be applied to permt himto recover for
discrimnatory acts that occurred outside of the Iimtations

period. It is clear, however, after National R R Passenger

Corp. v. Mdrgan, 536 U S. 101 (2002), that discrete

discrimnatory acts, such as failure to pronote, are not
actionable if tinme barred. Such acts may still be used as
background evi dence to support tinely clains.

In contrast, a plaintiff may recover on a hostile
environment theory for acts occurring before the Iimtations
period if they were part of the same hostile environnment as an
act that falls within the filing period. 1d. Assumng then that
plaintiff here is asserting a hostile environnent claim?!the

evidence on the record is clearly insufficient to support such a

! And al so assuming that the EEO case included a hostile
environnent claim The EEO charge-acceptance letter lists a
claimthat plaintiff’s non-selections constituted a “pattern of
discrimnation,” while plaintiff’s civil conplaint speaks of “a
conti nuous course of conduct of racial discrimnation against
Plaintiff” and “harassnment of Plaintiff.” There is clearly no
“pattern-or-practice” claimhere. But | shall construe the EEO
charge liberally to enconpass a hostile environnent claim
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claim No rational fact finder could conclude fromthe four
al |l eged statenents by Massanari from 1996 to 1999 that plaintiff
was subject to a hostile working environnent.

The Morgan Court did not have occasion to address
di screte discrimnatory and retaliatory acts that occurred after
an EEO conpl aint had already been filed. The Third Crcuit has

at tinmes permtted plaintiff to bring clains based on “new acts
that occur during the pendency of the case which are fairly
Wi thin the scope of an EEOC conpl aint or the investigation

growi ng out of that conplaint.” MWiters v. Parsons, 729 F.2d

233, 237 (3d Cir. 1984) (citing, inter alia, Ostapow cz v.

Johnson, 541 F.2d 394, 399 (3d Gr. 1976), cert. denied, 429 U S

1041 (1977)). In her supplenmental brief, plaintiff’s counsel

cites Ostapowicz in a desultory fashion, but fails to nmake any

argunment that the circunstances of plaintiff’'s case are such that
he should be permtted to bring clainms based on all eged new acts
of retaliation from 2001 to 2004, which occurred after the EEO
conplaint was filed. 1In any event, as the discussion below w ||
show, there is no evidence supporting plaintiff’s claim of
retaliation.

Havi ng concl uded for these reasons that plaintiff can
recover only for the two clains of failure to pronote that were
presented to the EEO Ofice, | turn nowto the nerits.

Plaintiff clains that in 2000 he was not sel ected for
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the GS-15 position advertised under VAN F-612 because of raci al
discrimnation and retaliation. Plaintiff alleges that he was
nore qualified than the successful candidate, WIIliam Paige, a
black man. But it is doubtful that plaintiff will be able to
denonstrate a prim facie case of reverse discrimnation. Wite
candi dates were selected to fill 10 of the 14 positions plaintiff
applied for. A nmgjority of all GS-15 positions at the SSA were
held by white enpl oyees. Moreover, defendant had legitimte
reasons for not pronoting plaintiff. Not only the Regional
Comm ssi oner Massanari, but also the other senior managers
involved in the selection process, thought WIIliam Pai ge was the
best qualified candidate for the position because of his strong
| eadership skills and excell ent managenent ability. 1In
conparison, plaintiff was considered unsuitable because he had
weak | eadership skills, exhibited poor judgnent at tinmes, and did
not mai ntain snooth working relationships with his subordi nates
or the union representatives.

Plaintiff has failed to denonstrate that defendant’s
proffered reasons are pretextual. Plaintiff clains that in 1996
he said to Massanari that he would be pronoted already if he were
not a white male, and Massanari agreed with him However, this
is at nost a stray remark by Massanari, nade four years before

the GS-15 position at issue and unconnected with the selection



process. Plaintiff also notes that Massanari recommended him for
top secret security clearance and assigned himto neet regularly
with attorneys to resolve a class action | awsuit agai nst the SSA
—thus, plaintiff argues, belying Massanari’s claimthat he
t hought plaintiff had poor judgnment. But Massanari describes in
his affidavit an incident that supports his opinion of plaintiff.
Plaintiff once agreed to participate in a “sting” operation to
lure a fugitive felon into a SSA office during business hours to
al | ow speci al agents to nmake an arrest. Plaintiff did not,
however, alert any of the office staff or his superiors of this
operation, and absented hinself fromthe office at the tinme of
the scheduled “sting.” Massanari’s description of this incident
is not disputed by plaintiff. Nor does plaintiff allege any
racial bias on the part of the other senior managers involved in
the sel ection process, all of whom generally share Massanari’s
opinion of plaintiff. On such an evidentiary record, no fact
finder can reasonably conclude that defendant’s proffered reasons
are pretextual.

Plaintiff also clains that he was not selected for the
VAN F- 612 position because of retaliation, but plaintiff does not
appear to have engaged in any protected activity before this
unsuccessful candi dacy.

Wth respect to the VAN F-622 position —the second



failure-to-pronote claimpresented to the EEO Ofice —plaintiff
alleges that it was his initiation of the EEO process on August
29, 2000 that caused the selection of Robert Miurphy (a white man)
instead of plaintiff on January 23, 2001. But plaintiff has
of fered no evidence at all to support a causal link. Nor is the
timng of the selection, sonme five nonths after plaintiff first
contacted the EEO counsel or and two nonths after the filing of
the formal conplaint, so “unusual |y suggestive” that it can by
itself support a finding of causation. | note also that, in his
email to the EEO O fice requesting the addition of this
retaliation claim plaintiff stated that another of his
applications for a GS-15 position was rejected on the sane day
(January 23, 2001), but he did not claimretaliation for that
rejection. Furthernore, defendant has produced evi dence that
Robert Murphy was sel ected based on nerit; plaintiff has offered
no counter-evi dence.

For all of these reasons, the notion for sumary
judgnment will be granted.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN MECANN : CIVIL ACTI ON
V.
M chael J. Astrue : No. 05-cv-962- JF
ORDER

AND NOW this 21%t day of August 2007, upon
consi deration of defendant’s notion for summary judgnent and
plaintiff’s response thereto, IT IS ORDERED
1. Defendant’s notion for summary judgnment is GRANTED
2. Judgnent is entered I N FAVOR OF Def endant and
AGAI NST Pl aintiff.
3. Pursuant to Fed. R Cv. Proc. 25(d), the current
Comm ssi oner of Social Security, Mchael J. Astrue, is

substituted for Jo Anne B. Barnhart.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




