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Before the Court is defendant Vitaly Lieberman’s
notion to nmodify his bail to permit himto travel to the People’s
Republic of China to undergo an experinmental surgery that is
unavailable in the United States (doc. no. 136). For the reasons

set forth below, the Court will deny the notion.

BACKGROUND

On January 18, 2006, Lieberman was indicted for the
armed robbery of a Check Cashing Station and Brinks Arnored Car.
On February 7, 2007, Liebernman appeared before Magi strate Judge
Rueter, who rel eased Lieberman on bail (doc. no. 4). The
conditions of bail, which was secured by a $20, 000. 00 bond,
included, inter alia, that: (1) Lieberman’s travel is restricted
to the Eastern District of Pennsylvania; (2) Lieberman may not
possess a passport; and (3) Lieberman nust retain his residence

i n Pennsylvania. (doc. no. 4).



On June 7, 2006, Lieberman pled guilty to charges of
conspiracy to interfere wwth interstate cormmerce by robbery, in
violation of 18 U S.C. 8§ 1951, interference wwth interstate
comerce by robbery, in violation of 18 U S.C. 88 1951 and 2, and
carrying and using a firearmduring and in relation to crinme of
violence, in violation of 18 U S.C. 88 924(c) and 2. As a result
of his plea, Lieberman faces a maxi num sentence of life
i nprisonnment, 10 years mandatory mninmum i nprisonnent, a five
year period of supervised release, a $750,000 fine and a $300
speci al assessnent. Although the Court could have detai ned
Li ebernman after he entered his guilty plea, upon the
recommendati on of the Governnent, and because Liebernman was
cooperating with the Governnent, the Court rel eased himon bai
subject to the sane conditions inposed by the Magistrate Judge.

During the robbery of the Check Cashing Station,

Li eberman was shot by a confederate and sustained injuries to his
spinal cord that left himparalyzed fromthe chest down and
confined to a wheelchair. Lieberman clains he is unable to

| ocate treatment within the United States to reverse his nedica
condition, but has |ocated a nedical facility in the People’s
Republic of China, the Beijing Xishan Institute for

Neur or egenerati on and Functional Recovery, that is wlling to



perform experinental surgery.! Lieberman now asks for a
nmodi fication of the conditions of his bail, prior to sentencing,
that would permit himto travel to the People’ s Republic of China

to have the surgery.

1. DI SCUSSI ON

A Legal Standard

The rel ease or detention of a crimnal defendant
pendi ng his sentence is governed by 18 U S.C. § 3143(a). Were
t he def endant has been found guilty of a crine of violence or a
crime with a maxi mum puni shnent of life inprisonnent - as is the
case here - the Court nust order the defendant detained unless it
is showmn that the defendant is likely to prevail on a notion for
acquittal or new trial, or that the governnment had not
recommended a sentence of inprisonnent, and the defendant is not
likely to flee or pose a threat to the comunity. [d. 8
3143(a)(2).

In addition, 18 U.S.C. 8§ 3145(c) provides that if a
def endant nmeets the conditions of release under 88 3143(a)(1) or
(b)(1) and “it is clearly shown that there are exceptiona
reasons why such person’s detention would not be appropriate,”

then the defendant nmay be rel eased on bail. Section 3143(a)(1),

! The procedure is allegedly based on stemcell type
research not available in the United States.
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inturn allows for the release of a defendant if it is found “by
cl ear and convincing evidence that the person is not likely to
fl ee or pose a danger to the safety of any ot her person or the
comunity if rel eased.”

Section 3145(c) is styled “Appeal froma rel ease or
detention order.” Based on the statute’'s reference to an
“appeal ,” it is unclear whether a district court is authorized to
apply the “exceptional reasons” exception set forth in 18 U S. C
8 3145(c). A nunber of Circuits have held that this exception
may al so be applied by a district court judge in considering
whet her a convi cted defendant should be subject to pretrial
i ncarceration, even though it is contained within the section of
the Act dealing generally with appeals fromdetention orders.

See U.S. v. Garcia, 340 F.3d 1013, 1014 n.1 (9th CGr. 2003) (“the

district court has authority to determ ne whether there are

exceptional reasons”); U.S. v. Jones, 979 F.2d 804, 805-06 (10th

Cr. 1992); United States v. Herrera-Soto, 961 F.2d 645, 647

(7th Gir. 1992): U.S. v. Carr, 947 F.2d 1239, 1240 (5th Gir.

1991).
However, several district courts have held ot herw se,
i.e., that the “exceptional reasons” provision of 8§ 3145(c) is

only available to the appellate courts. See U S. v. Nesser, 937

F. Supp. 507, 509 (WD. Pa. 1996) (Cindrich, J.) (“we will not

consi der Nesser's ‘exceptional reasons' argunment for bail . . .



finding that Congress reserved this task for the court of

appeals.”); U.S. v. Salone, 870 F. Supp. 648, 652 (WD. Pa.1994)

(Dianmond, J.) (“the jurisdiction established by 8§ 3145 is

appellate jurisdiction”). See also In re Sealed Case, 242 F

Supp. 2d 489, 491 (E.D. Mch. 2003) (Gadola, J.) (“Congress has
mandated that the United States Courts of Appeals are the only
courts with the jurisdiction to override a 8 3143(a)(2) nmandatory
detention and order the rel ease of a defendant because of

exceptional reasons, pursuant to 8 3145(c).”); cf. US. v.

Bl ooner, 791 F. Supp. 100, 102 (D. Vt.1992) (Billings, J.) ("“we
think that 8§ 3145(c) by its very provisions applies exclusively
to reviewing courts and not to courts which initially ordered
rel ease or detention”).

The Third G rcuit has not addressed the issue. For
purposes of this nmotion, the Court will assunme that a district
court has the power to apply the “exceptional reasons” provision
of § 3145(c).

Thus, in sunmary, to nodify the conditions of bai
initially inposed upon him Lieberman nust show (1) “clearly,”
that there are exceptional reasons why such conditions would not
be appropriate; and (2) by clear and convincing evidence, that he
is not likely to flee or pose a danger to the safety of any other
person or the community if released. Finally, if release is

warranted, it nust be subject to appropriate conditions.



B. Application

Li eberman’ s proffered exceptional reasons for renoving
the condition that his travel be restricted is that he is a
paraplegic and there is a potential treatnment for himin the
Peopl e’s Republic of China. It is not entirely clear that
Li eberman can not benefit now, or wll not benefit in the future,
fromtreatnent available in the United States. Nor is it clear
that Lieberman is likely to benefit fromtreatnent in The
Peopl e’ s Republic of China. Therefore, Lieberman has not
“clearly” shown that there are “exceptional reasons” to extend
his release so that he may travel to the People s Republic of
China to receive nedical treatnent.

Mor eover, as the Governnent has pointed out, while
Li eberman has expressed an intent to return to the United States
upon the conpletion of his treatnment, he would be beyond the
reach of the Court if he chose not to return, since the United
States does not have an extradition treaty with the People’s

Republic of China. See Lui Kin-Hong v. United States, 520 U.S.

1206 (1997). The likelihood of flight for a defendant who is
facing a maxi mum sentence of life inprisonnment would
substantially increase if he was allowed to travel to a foreign
country, all the nore so when the United States does not have an
extradition treaty with the country. Therefore, Lieberman has

not shown by cl ear and convincing evidence that he is not a risk



of flight if he were allowed to travel the People’s Republic of

Chi na.

C. Concl usi on
For these reasons, Lieberman’s notion to nodify the
conditions of his bail will be denied. An appropriate order

foll ows.
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ORDER

AND NOW this 27th day of July, 2007, it is hereby
ORDERED t hat Defendant Vitaly Lieberman’s notion to nodify bail

(doc. no. 143) is DEN ED.
AND I T I'S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



