I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TYCO HEALTHCARE RETAI L :
SERVI CES AG, : ClVIL ACTI ON
Pl ai ntiff, :
V.
KI MBERLY- CLARK CORP., et al., :
Def endant s : NO. 06-3762

MVEMORANDUM AND ORDER

McLaughlin, J. July 24, 2007

The plaintiff alleges that the defendants have
infringed on its patent for a light incontinent product, patent
nunber 6, 506,961 (“*961 patent”). The defendants have filed for
summary judgnent, arguing that the allegedly infringing product
| acks a “gap,” a claimelenent. The Court’s construction of

“gap” and the related phrase “line segnent” foll ows.

Procedural History

The ‘961 patent clains a wearable “di sposabl e absor bent
pad.” Col. 9, Il. 4.1 The pad conprises three | ayers, which are
bonded together along concentric lines that include at |east one
el ongated “line segnent” and at |east one “gap.” 1d. |l. 16-30.

The plaintiff filed this suit in August of 2006,

! A copy of the ‘961 patent is attached to the
Plaintiff’s Conplaint as Exhibit A and cited herein as “Col. __,
M. .7



all eging that a product manufactured by the defendants, the
Kot ex® Maxi Pad, infringed on the ‘961 patent both literally and
under the doctrine of equivalents. The Court permtted the
defendants to file an early summary judgnent notion, in which
they argued that their products, allegedly lacking a “gap,” did
not infringe on the ‘961 patent. Because they argued that this
conclusion followed directly froma sinple inspection of their
products, the Court stayed di scovery pending a ruling on the
nmotion. The plaintiff opposed the notion and filed an affidavit
seeki ng additional discovery pursuant to Federal Rule of Cvil
Procedure 56(f).

The Court held oral argunment on the notion on March 2,
2007, at which the parties contested the issue of infringenent.
Because the first step in an infringenent analysis is defining
di sputed claimterns, the argunent focused in part on
the proper interpretation of the term*“gap” and the phrase with
which it is juxtaposed in the patent, “line segnent.” After the
argunment, the Court held a conference in chanbers with counsel to
di scuss potential case managenent strategies. The Court
thereafter informed the parties that it would consider the
defendants’ notion only after construing the disputed ternms and
allowng the plaintiff to take di scovery on certain topics
highlighted in its Rule 56(f) affidavit.

The Court offered its prelimnary thoughts on the



construction of “gap” and “line segnent” by letter (docket nunber
63). The parties have both filed responses to the Court’s
letter, and the plaintiff has filed a reply to the defendants’

response.

1. The Timng of Construction

The plaintiff first argues that it would be prejudiced
by construction of the term “gap” w thout discovery. It
anticipates that after the defendants’ summary judgnment notion is
deni ed, discovery will “reveal additional claimconstruction
i ssues relating both to additional claimternms” and the terns
“gap” and “line segnent.” Pl.’s Resp. to the Court’s May 9, 2007
Letter at 2. Further, it fears that the Court’s construction of
“gap” and “line segnent” in isolation could |lead the Court to
define the terns incorrectly.

The United States Court of Appeals for the Federal

Circuit has rejected simlar argunents. In Vivid Technol ogi es V.

Anerican Science & Engineering, Inc., 200 F.3d 795 (Fed. G

1999), the appellant faulted the district court for staying
di scovery and construing the disputed terns, arguing that
di scovery was needed to understand “which claimel enments and what
aspects of their interpretation were at issue.” |1d. at 8083.
The Federal Circuit disagreed, observing that “the

stage at which the clains are construed may vary with the issues,



their conplexity, the potentially dispositive nature of the
construction, and other considerations of the particular case.”
Id. at 803. The Court continued, “[a] district court has broad
powers of case managenent, including the power to limt discovery
to rel evant subject natter and to adjust discovery as appropriate
to each phase of litigation. . . When a particular issue may be
di spositive, the court may stay discovery concerning other issues
until the critical issue is resolved.” |1d. at 803-04.

Construction of “gap” and “line segnent” at this tine
is consistent with the Court’s “broad powers of case managenent.”
The parties dispute whether the defendants’ products contain a
“gap,” and therefore construction of the termmay prove
di spositive. The “salutary goals of speed and econony” are
furthered by construing the termnow. |d. at 804.

O her cases support the Court’s decision to construe
“gap” and “line segnent” without further delay. |In Exigent

Technology, Inc. v. Atrana Solutions, Inc., 442 F.3d 1301 (Fed.

Cr. 2006), the plaintiff argued that construction was
i nappropriate before the close of expert discovery. The Court,
rejecting this argunent, expressed doubt that the need for
addi tional discovery on claimconstruction issues can serve as a
valid basis for a Rule 56(f) nmotion. 1d. at 1311

The case for postponing construction is even weaker

here than it was in Exigent Technol ogy because the plaintiff has




failed to pinpoint a single topic on which it needs discovery.

See also The Mass. Inst. of Tech. and Elec. for Imaging, Inc. V.

Abacus Software, 462 F.3d 1344 (Fed. Cir. 2006)(affirmng in part

a district court’s claimconstruction where court stayed
di scovery until the issuance of its Markman ruling); Network

Commerce, Inc. v. Mcrosoft Corp., 422 F.3d 1353, 1363-64 (Fed.

Cir. 2005) (“There is no requirenment that the district court
construe the clainms at any particular tine”).?2

The plaintiff next argues against the Court’s
“pi eceneal ” construction of claimterns, pointing to the rule
that a court nust interpret terns as they are used in the clains.

See, e.qg., Phillips v. AWH Corp., 415 F.3d 1303, 1314 (Fed. Cr

2005). This rule speaks to the proper nethod of interpreting
claimterns, instructing a court to consider nodifying words and
phrases when construing a particular term It does not, however,
mandate the construction of all disputed terns at once. (In

Vivid Technol ogies, for exanple, the parties did not identify al

di sputed claimterns before the district court’s construction.)
If the plaintiff believed that other ternms in its patent shed
[ight on the nmeaning of “gap,” it was free to make such

argunents, and indeed, in response to the Court’s proposed

2 The plaintiff’s contention that full-scale discovery is
needed prior to claimconstruction is undercut by its case
managenent schedul e, which proposed that the parties exchange
di sputed claimterns nore than six nonths before the close of
fact discovery.



construction, it has.?

The plaintiff’s final argunent is that it would be
inefficient to construe “gap” now because of the possibility that
construction of additional claimterns will be needed at a |l ater
stage. The Court believes that it would be nore inefficient for
the parties to conduct discovery that the Court’s construction
m ght render irrelevant. The Court will revise its construction
if it becones necessary, but the plaintiff has not explai ned how
such a revision would cause the Court or the parties undue
hardship. Further, the Court believes that such a possibility is

unl i kely, given the unanbi guous usage of the terns in the patent.

3 The other cases cited by the plaintiff do not underm ne
the Court’s authority to engage in construction at this stage in
the litigation. In WIlson Sporting Goods Co. v. Hillerich &
Bradsby Co., 442 F.3d 1322 (Fed. Cr. 2006), there was no
evidence in the summary judgnment record about the accused
products. Wthout such evidence, the Federal Circuit could not
tell whether the district court had limted itself to construing
appropriate claimterns. The |ower court opinion therefore
resenbl ed an advi sory opi ni on because there was nothing to
suggest that the matters on which it expounded were necessary to
resolve the suit. 1d. at 1327. Such concerns are not present
here, where both parties have submtted evidence about the
accused product and agree on the rel evance of the two terns that
the Court construes.

The plaintiff also relies on Bayer AGv. Biovail Corp.
279 F.3d 1340 (Fed. Cr. 2002), but that case is inapposite. 1In
Bayer, the district court held that it had inplicitly construed a
di sputed termin a prior opinion. The Federal Crcuit disagreed,
hol ding that there was no inplicit construction of the disputed
termand stating that it would be “premature” for it to engage in
clai mconstruction without a | ower court construction to review.
Id. at 1349. Bayer therefore speaks to the proper timng for
appellate review, not the district court’s construction.
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[11. C ai m Constructi on

Cl ai m construction begins with the intrinsic evidence
of record: the patent’s clains, specification, and prosecution

history. Coldenberg v. Cytogen, Inc., 373 F.3d 1158, 1164 (Fed.

Cir. 2004); Bell Atlantic Network Servs. v. Covad Commt’'ns G oup,

Inc., 262 F.3d 1258, 1267 (Fed. Cr. 2001). In construing patent
terms, there is a heavy presunption that they carry their
ordi nary and customary neani ngs as woul d be understood by one of

ordinary skill in the art. Goldenberg, 373 F.3d at 1164. \Were

a claimtermhas no ordinary and customary neaning, a court mnust
resort to the remaining intrinsic evidence to obtain the meani ng
of that term 1d. |If anbiguity persists, a court may | ook to
extrinsic evidence, such as expert or inventor testinony,
dictionaries, and technical treatises and articles. Bell and

Howel | Document Mgnt. Prods. Co. v. Altek Sys., 132 F.3d 701, 706

& n.5 (Fed. Cr. 1997). Were the intrinsic evidence is
unanbi guous, it is inproper for a court to rely on extrinsic
evidence. 1d. at 706.

The Court therefore begins with the | anguage of the
claims of the ‘961 patent, which contains one product claimand
one process claim

The product claimstates that the invention conprises
three layers that are bonded together along plural concentric

lines, which forma barrier resistant to the egress of fluid out



of the periphery of the pad. Col. 9, |l. 16-28. Each concentric
line includes at |east one |ine segnent and at | east one gap,

whi ch serves to enhance the flexibility of the pad at the

| ocation of the gap. 1d. Il. 28-30, 35-36.

The patent also clains the process of producing the
i nvention described in the product claim Col. 10, IIl. 23-59.
Dependent cl ainms 26 and 27 describe two nethods of formng the
line segnents: pressure and thermal bonding. Col. 11, II. 5-12.

The plain I anguage of the clainms reveals that the
| ayers of the pad are bonded together along concentric |ines, but
not at every point along the line. |Instead, there are “gaps” in
t he bondi ng that enhance the flexibility of the pad. “Line
segnent,” therefore, refers to a space along a concentric |ine
where the pad’ s | ayers are bonded together, and “gap” refers to a
space along a concentric |ine where there is no bondi ng.

Dependent clains 26 and 27, then, teach that the
bonding that forns the |line segnents can be acconplished by
pressure and thermal bonding, for exanple. This reading is
consistent wwth the specification s discussion of several

enbodi nents of the invention, containing |line segnents forned by

vari ous nmet hods of bonding. See, e.qg., col. 5 [|Il. 24-45; col.
7, Il. 45-50; col. 8, Il. 45-48.%
4 The remai ning piece of intrinsic evidence, the patent’s

prosecution history, has not been submtted nor referenced by
either party to support its proposed definitions.
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The defendants agree with the Court’s proposed
construction.® The plaintiff objects to the Court’s definition,
proposing that the Court define “line segnent” as “a portion of a
plural concentric line at which the top-sheet, fluid absorbent
core, and cover sheet are bonded together to forma barrier
resistant to the egress of fluid” and “gap” as a “portion of a
plural concentric line at which the top-sheet, fluid absorbent
core, and cover sheet are not bonded together to forma barrier
resistant to the egress of fluid, regardl ess of how or when such
portion is forned.”

The Court rejects the plaintiff’'s definitions for
several reasons. First, the phrase “regardl ess of how or when
such portion is fornmed” is unnecessary. The Court’s definition
does not, contrary to the plaintiff’s fear, nmandate how or when
the gap nust be fornmed, but instead only requires that a “gap”
| ack bondi ng.

Second, the plaintiff’s definitions stemin part froma

m sreadi ng of the patent. In the plaintiff’'s view, “line

> In their summary judgnment brief, the defendants argued
that “line segment” referred to “conpressed portions” and “gap”
to “unconpressed portions.” Wen the specification sumrarizes
t he invention, however, “pressure” or “conpress” are nentioned
only once — in a description of “one aspect of the nethod” of
the invention. Col. 2, |l. 44-48. And no formof the words
“conpress,” “pressure,” or “density” is nentioned in either
i ndependent claim The Court therefore believes that the
defendants’ original construction would inproperly confine the
meaning of claimterns to their usage in a specific enbodi nent of
the invention. See, e.qg., Phillips, 415 F. 3d at 1323.

9



segnents” are barriers preventing the egress of fluid, while
“gaps” are segnents of the pad that are not barriers. The
barriers referenced in the clains, however, are the plural
concentric lines, which include both Iine segnents and gaps and
prevent fluid fromexiting the pad. Col. 9, II. 26-30; col. 10,
[l1. 45-51. See also col. 2, |I. 40-43 (“The plural concentric
lines forma barrier resistant to the egress of fluid out of the
peri phery of the pad and include at | east one gap therein. . .");
Pl.”s Resp. to the Court’s May 9, 2007 Letter at 10 (referring to
“concentric lines[,] of which the |line segnents and gaps are
part.”) In other words, the gaps and the |line segnents
collectively forma “barrier” that prevents fluid froml eaking
out of the pad. This runs counter to the plaintiff’s definition
of “gap” as a place where a “barrier” is lacking.?

The plaintiff’s remaining objection is that the Court
shoul d not define “gap” as a place where there is no bonding

because the specification teaches that the |ayers of the pad may

be secured to one another by adhesion. See col. 3, |l. 28-30,

6 A |line segnment may, of course, be a “barrier” in the
sense that it “serve[s] as a wall across which fluid cannot
flow” Col. 6, |I. 28. But the patent’s clains refer
unanbi guously to the barrier formed by the concentric |lines —-

t he conbi nation of gaps and |ine segnents — that prevents fluid

fromexiting the pad. The specification is in accord, referring,
for exanple, to the “unbroken portions of the concentric barrier

lines,” indicating that the concentric barrier lines contain both
broken and unbroken portions — gaps and line segnents. 1d. II.
26- 27.
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46-50. But the fact that |ayers of the pad are “secured” by
adhesi on does not suggest that they are “bonded” within the
meani ng of the clainms. The specification itself illustrates this
point when it states that the three | ayers nmay be bonded toget her
t hrough pressure and adhesion, inplying that adhesion al one would
not qualify as “bonding.” Col. 5, Il. 39-41.

In fact, the patent nentions “bonding” only once: in
reference to the formati on of bonded |ine segnents. “Gp” is
differentiated from and juxtaposed with, these bonded |ine
segnents. A “gap” is therefore a space defined by the absence of
bonding. Interpreting the gaps as containing bondi ng woul d
contradict the clains, which state that the absence of bonding at
the gaps increases the flexibility of the pad. |If the gaps do,
in fact, contain bonding, then this feature of the invention
woul d be el i m nated.

Because “line segnent” and “gap” are used unanbi guously
in the patent, the Court declines to refer to extrinsic
evi dence. ’

An appropriate order foll ows.

! The only piece of extrinsic evidence cited by the
parties is the plaintiff’s quotation fromdictionary definitions
of “gap.” The Court rejects these definitions to the extent that

they are inconsistent with the usage of “gap” in the clainms. The
Federal Circuit has warned against resorting to non-scientific
dictionaries to ascertain the nmeaning of claimterns, stating

t hat clai mconstruction should focus not on a term s abstract
meani ng but rather its use in the patent. Bell Atlantic, 262
F.3d at 1267; Phillips, 415 F. 3d at 1321.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TYCO HEALTHCARE RETAI L :
SERVI CES AG : Cl VI L ACTI ON

Plaintiff, :

V.
KI MBERLY- CLARK CORP., et al., :

Def endant s : NO. 06-3762

ORDER
AND NOW this 24th day of July, 2007, upon

consideration of the parties’ subm ssions on claimconstruction,
and after oral argunment on the defendants’ notion for summary
j udgnment heard on March 2, 2007, IT IS HEREBY ORDERED t hat the
terms “gap” and “line segnent” in the ‘961 patent are construed

as foll ows:

1. Line Segnent: a space along a concentric |ine where

the pad’'s | ayers are bonded together;

2. @Gp: a space along a concentric line where there is
no bondi ng.

| T 1S FURTHER ORDERED that the parties shall informthe
Court by July 30, 2007 whether they would |ike to anend their
summary judgnent materials or take discovery in light of the
Court’s construction. The Court will thereafter set a discovery
schedul e.

BY THE COURT:

[s/ Mary A. McLaughlin
MARY A. MCLAUGHLI N, J.




