IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LA LI BERTE, LLC : ClVIL ACTION
. :
KEATI NG BUI LDI NG CORP. : NO. 07-1397
MEMORANDUM
Bartle, C. J. July 23, 2007

Plaintiff La Liberte, LLC ("La Liberte"), brings this
di versity action agai nst defendant Keating Buil ding Corporation
("Keating") seeking damages for breach of contract, breach of
inplied warranty, and breach of express warranty. Caimng the
four-year statute of |[imtations applicable to each of the
plaintiff's clains has run, the defendant has noved to dism ss
t he conpl ai nt under Rule 12(b)(6) of the Federal Rules of Cvil
Procedure for failure to state a claimupon which relief can be
gr ant ed.

I .
For present purposes, we accept all well-pl eaded

allegations in the conplaint as true. Cal. Pub. Enployees' Ret.

Sys. v. Chubb Corp., 394 F.3d 126, 143 (3d Gr. 2004) (citation

omtted). Under Rule 12(b)(6), a claimshould be dism ssed only
where it appears beyond doubt that the plaintiff can prove no set
of facts in support of his claimwhich would entitle himto
relief. 1d. W may consider "the allegations contained in the

conplaint, exhibits attached thereto, and matters of public



record." Beverly Enterprises, Inc. v. Trunp, 182 F.3d 183, 190

n.3 (3d Gr. 1999); Pension Benefit Guar. Corp. v. Wite Consol

| ndus. Inc., 998 F.2d 1192, 1196 (3d Cir. 1993).

According to the conplaint, plaintiff is the operator
of the Sofitel Hotel |ocated at the corner of 17th and Sansom
Streets in Philadel phia. On Decenber 7, 1998, defendant and
plaintiff! entered into a standard agreenent titled "Standard
Form of Agreenent Between Oaner and Construction Manager"
("contract"). Defendant was to make renovations and construct an
addition, which it did between April, 1999 and the spring of
2000. Sofitel opened to the public in My, 2000. Plaintiff
all eges that "shortly after opening," guests reported | eaks in
the ceilings of several bathroons that appeared to originate in
t he bat hroonms on the floor above. The conplaint further alleges
that La Liberte reported the |eaks to Keating as they were
di scovered and, over the course of "several nonths," the
defendant's representatives investigated and repaired the | eaks
by tightening shower drain bolts. After events in the "several
nmont hs" after the opening of the Sofitel in May, 2000, plaintiff
di scovered new |l eaks in 2004. La Liberte thereupon conpletely
dismant| ed a shower on the 14th floor and discovered that it had

been constructed incorrectly and in a manner that caused damage

1. At the tine plaintiff was organized as a |limted partnership.
The conpl aint states that La Liberte becane a limted liability
conpany organi zed under Del aware |aw in Decenber, 2001
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to the materials used. On April 6, 2007, La Liberte filed a
conplaint in this court seeking danages.
.

Keating argues that the conplaint nust be dism ssed
wi th prejudi ce because the four-year statute of |imtations under
Pennsyl vani a | aw t hat governs cl ains of breach of contract,
breach of inplied warranty, and breach of express warranty has
run. See 42 Pa. Cons. Stat. Ann. 8§ 5525(a). It maintains that
the statute of limtations began to run when the plaintiff becane
aware of the bathroom |l eaks, that is, in My, 2001 after the
opening of the Sofitel and, therefore, had run three years before
it filed this action. La Liberte counters that while it becane
aware of the |leaks in 2001, its causes of action did not accrue
until it discovered the construction defects in 2004 when a
series of new | eaks spurred it to dismantle one of its showers.
Furthernore, says La Liberte, the conplaint pleads facts
sufficient to toll the statute of |limtations under the "repair

doctrine." See Keller v. Vol kswagen of Anerica, Inc., 773 A 2d

642, 646 (Pa. Super. 1999); see also Anbdeo v. Ryan Hones, lInc.,

595 A.2d 1232 (Pa. Super. 1991).

The parties agree that the Pennsylvani a four-year
statute of limtations governs the plaintiff's clains. See 42
Pa. Cons. Stat. Ann. 8 5525(a). Under Pennsylvania | aw the
statute of limtations begins to run in [atent construction
defect cases on the date the injured party "becones aware, or by

t he exercise of reasonable diligence, should have becone aware,
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of the defect.”" Roneo & Sons, Inc. v. P.C._ Yesbak & Son, Inc.,

652 A.2d 830, 834 (Pa. 1995). Furthernore, the "repair" doctrine
tolls the statute of Iimtations only if "repairs were attenpted,
representations were made that the repairs would cure the
defects, and the plaintiff relied upon such representations.™
Anpdeo, 595 A 2d at 1237.

On the record currently before us, we cannot say that
the conplaint fails to state a cl ai mupon which we can grant
relief. In the few nonths after opening its doors to the public
in May, 2001, La Liberte becane aware of "leaks" in 2001,
reported themto a third party, and had themrepaired as it would
any mnor problem? The conplaint alleges that upon receiving
reports of new |l eaks in 2004, it deconstructed one of its
bat hr oonms and di scovered the construction defects that are the
subject of this lawsuit.® The fact that La Liberte becane aware
of certain |leaks in md-2001 does not require us to conclude on
the present state of the record that it |ikew se knew of the
construction defects at the heart of this action or should have
known of said defects before it discovered themin 2004. This
action was filed in April, 2007, that is, within four years of

the all eged di scovery of the defects in 2004. Watever facts may

2. The parties contest whether plaintiff reported the leaks to

the defendant or a third party. It is sufficient to state that

La Liberte contacted an entity or entities and that repairs were
performed to stop the | eaking by tightening the bolts.

3. Defendant disputes that the | eaks were "new' or different.
As this is a notion to dismss, we take the facts as alleged in
the conpl ai nt.
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devel op as the discovery proceeds, plaintiff's action is not tine
barred based on the allegations in the conplaint.

Accordingly, the notion of the defendant to dismiss the
conplaint for failure to state a clai mupon which relief can be

granted will be deni ed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
LA LI BERTE, LLC ) CVIL ACTI ON
. )

KEATI NG BUI LDI NG CORP. NO. 07-1397
ORDER

AND NOW this 23rd day of July, 2007, for the reasons
set forth in the foregoing Menorandum it is hereby ORDERED t hat
the notion of the defendant to dism ss the conplaint pursuant to
Rul e 12(b)(6) of the Federal Rules of G vil Procedure is DEN ED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



