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FIRST LIBERTY INSURANCE
CORP., et al.,
Plaintiffs, :
V. : CIVIL NO. 05-CVv-88

ARIELLE BUDOW, et al.,
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MEMORANDUM OPINION & ORDER

RUFE, J. July 17, 2007

In this declaratory-judgment action, the parties have asked the Court to determine
whether certain insurance coverage will be recoverable in a personal-injury suit currently pending
in New Jersey state court. Presently beforethe Court are Plaintiffs' and Defendants’ Cross-Motions
for Summary Judgment. The ultimate question before the Court is whether underinsured-motor-
vehicle coverage and/or excess liability coverage, supplied by Plaintiffs to certain Defendants via
two separate insurance policies, will be available for recovery in the pending state-court action.
After considering the parties’ relevant arguments and, more importantly, reviewing the applicable
Pennsylvanialaw,* the Court has determined that theinsurersare not obligated to provide either type
of coverageinthiscase. Therefore, the Court will grant Plaintiffs Motion and deny Defendants’

Motions.

! Asafederal court exercising diversity jurisdiction over this action under 28 U.S.C. § 1332, the Court is
compelled to apply the substantive law of the state in which it sits. See Nationwide Ins. Co. v. Ressequie, 980 F.2d
226, 229 (3d Cir. 1992) (citing Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78 (1938)). Inlight of this dictate, and
since there is no dispute between the parties that the policy contractsin this case are governed by Pennsylvania law,
the Court will apply Pennsylvania state law throughout this Memorandum Opinion.




|. FACTUAL BACKGROUND

A. TheParties

Initially, itisappropriateto briefly identify the partiesto thisaction and their postures
intheinstant litigation. Plaintiffs First Liberty Insurance Corporation (“First Liberty”) and Liberty
Mutual Insurance Company (“Liberty Mutual”) are large insurance companies offering avariety of
coveragesfor avariety of risks. Defendant Arielle Budow (“Arielle’) isaminor who was seriously
injured in amotor-vehicleaccident in 2004. Defendants Rabbi IraBudow (“Budow”) and Dr. Susan
Fuchs (“Fuchs’) are husband and wifeand Arielle s parents, and Budow isthe owner of the vehicle
inwhich Arielle was a passenger when she sustained her injuries. Defendant Albert Lopez wasthe
permissive driver of Budow’ s vehicle (the “Budow vehicle”) at the time of the relevant accident.
Defendant New Jersey Manufacturer’ s Insurance Company is an insurance company that provided
liability insurance to Lopez at the time of the accident.
B. Factual History

The facts underlying this declaratory-judgment action are not in dispute.? In 2003,
Budow and Fuchspurchased from Plaintiff Liberty Mutual apersonal -catastropheliability insurance
policy (the “umbrella policy”) with effective dates of April 20, 2003, to April 20, 2004. This
umbrella policy provided them with $1 million of excess liability coverage.® Later that year, they
purchased from Plaintiff First Liberty an automobileinsurance policy with effective dates of October

1, 2003, to October 1, 2004. That policy provided liability coveragein the amount of $250,000 per

2 The parties have stipulated to the pertinent facts. See Defs.’ Mot. for Summ. J. [Doc. # 25], at Ex. A.

% Excess liability insurance protects the insured’ s personal assets when a judgment against him exceeds the
liability limits of an underlying insurance policy or policies, such as a homeowners' or automobile insurance policy.
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personinjured in an accident, and underinsured-motor-vehicle coveragein theamount of $1,000,000
after stacking.*

At all timesrelevant to this action, Arielle resided with her parents at their homein
Yardley, Pennsylvania, while attending private school in Deal, New Jersey. As a result, she
commuted approximately one hour to and from school each day. Arielle, who was fifteen at the
time, was not a licensed driver and, therefore, could not drive herself to school. Accordingly, her
parents had to either drive Arielle to school themselves or arrange for another person to drive her.
Becausetheir busy schedul es often precluded them from driving Arielleto school, they hired Albert
Lopez to drive Arielleto school on days when they were unableto do so personally. On thosedays,
they permitted Lopez to drive a car that was owned by Budow and insured under the First Liberty
policy.

On one such morning, March 8, 2004, Lopez was driving Arielle to school in a
snowstorm when he apparently lost control of the vehicleand crashed into several trees. Theimpact
caused the back bumper to penetrate through the trunk area and into the backseat where Ariellewas
seated. As a result, Arielle suffered serious injuries, including severe back injuries, requiring
multiple surgeries and other extensive treatment.

At thetime of theaccident, Lopez insured hisown vehiclethrough apolicy provided
by New Jersey Manufacturer’ s Insurance Company. That policy provided liability coverage for up

to $100,000 per accident. Lopez wasa soinsured for liability purposesunder Budow’ sFirst Liberty

4 “Stacking” refersto the practice of adding the policy limits on two or more insured vehicles to obtain a
higher total amount of uninsured- or underinsured-motor-vehicle coverage. For example, if an insured purchases
$100,000 of uninsured- or underinsured-motor-vehicle coverage on two vehicles, he may actually recover up to
$200,000 in first-party benefitsif heisinjured by an uninsured or underinsured motorist.
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policy, which included coverage for a driver who used a covered vehicle with the owner’s
permission. That policy provided up to $250,000 in liability coverage for Arielle's injuries.
Together, these policies offer $350,000 of liability coverage.

In a paralldl state-court proceeding, Arielle seeks recovery above the available
$350,000 of liability insurance. In correspondences related to the New Jersey state-court action,
Arielle scounsel hasinsisted that she can recover both the underinsured coverage provided by her
father’ sFirst Liberty policy and theexcessliability coverage provided by her father’ sLiberty Mutual
policy. The insurance companies have responded by informing Arielle’s counsel that neither the
underinsured coverage nor the umbrella coverage is available.

As for the underinsured coverage in the automobile insurance policy, First Liberty
cited the following relevant endorsement:

A. We will pay compensatory damages which an “insured” is legally entitled to
recover from the owner or operator of an “underinsured motor vehicle’ because of
“bodily injury”:

1. Sustained by an “insured”; and

2. Caused by an accident.

Theowner’ sor operator’ sliability for these damages must arise out of theownership,
maintenance, or use of the “underinsured motor vehicle’. . . .

B. “Insured” as used in this endorsement means:

1. Youor a“family member”. ...
C. “Underinsured motor vehicle” means aland motor vehicle or trailer of any type
towhich abodily injury liability bond or policy appliesat thetime of the accident but

the amount paid for “bodily injury” under that bond or policy to an “insured” is not
enough to pay thefull amount the“insured” islegally entitled to recover as damages.



However, “underinsured motor vehicle” does not include any vehicle or equipment:
1. For which liability coverage is provided under Part A of thispolicy. . . .°
Asfor the umbrellapolicy, Liberty Mutua relied on the following policy language,
which was found on the second page of the contract under a section entitled “EXCLUSIONS’:
This policy does not apply to:
h. personal injury to any insured.®
On the previous page, “insured” is defined to include:
you [the named insured and his/her spouse] and the following:
a. residents of your household, but only if:
(1) related to you by blood, marriage or adoptions; or
(2) under the age of 21 and in the care of anyone named above; . . . .’
Defendants contest Plaintiffs’ assertion that these provisions disallow recovery in
Arielle scase. Accordingly, Plaintiffsfiled theinstant declaratory-judgment action so that this Court
could determine whether the underinsured-motor-vehicle coverage provided by the First Liberty
policy and/or the umbrella coverage provided by the Liberty Mutual policy is/are recoverable by
Ariellein the pending state-court action.
[I. STANDARD FOR SUMMARY JUDGMENT
Disposition upon motion for summary judgment is appropriate if “the pleadings,

depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any,

® Defs’ Mot. for Summ. J. [Doc. # 25], at Ex. H, Endorsement AS 2051 09 00, Underinsured Motorists
Coverage — Pennsylvania (Stacked).

® 1d. at Ex. C, Persona Catastrophe Liability Policy Agreement, at 2.

7 1d. at Ex. C, Persona Catastrophe Liability Policy Agreement, at 1.

-5



show that there is no genuine issue as to any material fact and that the moving party is entitled to
judgment asamatter of law.”® Inthis case, the Court is presented with cross-motions for summary
judgment. Themere existence of cross-motions does not necessarily dictate that one motion will be
granted and the other denied, thereby disposing of thecase.® If, however, thereare no genuineissues
asto any material fact, the Court may enter afinal disposition by applying the relevant law to the
undisputed facts.® In situations where the parties have stipul ated to all of the material facts, ashave
the partiesin this case, thereis by definition no genuineissue of material fact and only questions of
law remain for the Court to decide.™™ Asaresult, the remaining dispute of law will be resolved by
the Court at the summary-judgment stage.
[11. DISCUSSION

A. TheUnderinsured-Motor-Vehicle Coverage

Torebut Plaintiffs’ assertion that the underinsured-motor-vehicle coverage provided
by the First Liberty policy is not recoverable in the underlying personal-injury action, Defendants
argue that the language of the underinsured-motor-vehicle-coverage clause cannot and does not
exclude coverage under the particular circumstances of this case. Defendants do not contest

Plaintiffs’ claim that the relevant policy languageis clear and unambiguous. Nor do they argue that

® Fed. R. Civ. P. 56(C).

® See Rainsv. Cascade Indus., Inc., 402 F.2d 241, 245 (3d Cir. 1968).

10 See generally Fed. R. Civ. P. 56(c).

1 SeeFed. R. Civ. P. 56, Notes of Advisory Comm. on 1987 Amendmentsto Rule (“A fact is not
genuinely in dispute if it isstipulated . . . by the parties. . . .”). The stipulation must, however, resolve all material
issues of fact so that there is no genuine factual dispute ripe for trial. An incomplete or equivocal stipulation may be
insufficient to resolve al issues of material fact and, consequently, summary judgment would be inappropriate. See,
eq., Williamsv. Chick, 373 F.2d 330 (8th Cir. 1967). In this case, the stipulation sufficiently resolves any issue of
material fact, leaving the Court to dispose of the case upon the cross-motions.
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the provision excluding Budow’ s vehicle from the definition of an underinsured motor vehicle for
purposes of underinsured-motor-vehicle coverageisinvalid or against public policy.* Instead, they
argue that Lopez's vehicle, which was not involved in the accident, should qualify as an
underinsured motor vehicle under the First Liberty policy contract such that Arielle can recover
underinsured-motor-vehiclebenefitsunder thepolicy. First, they arguethat Lopez’ svehiclequalifies
as an underinsured motor vehicle under aplain reading of the contract. Intheaternative, they argue
that the clause requiring that the underinsured motor vehicle somehow beinvolved in or related to
the accident in order for underinsured-motor-vehicle benefits to be recoverable violates certain
statutory provisions of the PennsylvaniaMotor Vehicle Financial Responsibility Law (“MVFRL"),
aswell asthelegidativeintent underlyingthoseprovisions. TheCourt will consider thesearguments
in that order.

1. Whether Lopez’s Vehicle Triggers Underinsured-M otor-V ehicle Coverage

The Court’s inquiry begins with an examination of the policy contract itself, to
determine if Lopez's vehicle qualifies as an underinsured motor vehicle for the purposes of
triggering coverage. Plaintiffsargue that the language of the underinsured-motor-vehicle-coverage
provision precludes coverage when the vehicle purported to be the underinsured motor
vehicle—Lopez's vehicle—is wholly unrelated to the accident in which Arielle sustained her

injuries. Defendants argueto the contrary, claiming that Lopez’ sliability arisesfrom hisownership

2 See Defs” Mot. for Summ. J. [Doc. # 25], at 9 (“Defendants herein do not claim that the Budow vehicle
isan underinsured vehicle, the claim is that the Lopez vehicle is an underinsured vehicle and indeed it is by the
definitions contained both in the statute and the contract.”); Defs.” Reply Br. [Doc. # 30], at 4 (“However,
Defendants herein do not claim that the Budow vehicle is an underinsured vehicle, the claim is that the Lopez vehicle
isan underinsured vehicle and indeed it is by the definitions contained both in the statute and the contract.”)
(“Defendant does not claim that the Budow vehicle's limitstrigger the underinsured coverages of the Budow policy,
but it isthe Lopez vehicle s liability coverage inadequacies that are the triggering mechanism.”).
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of acar that qualifies as an underinsured motor vehicle because hisliability policy isinsufficient to
fully compensate Arielle.

Under Pennsylvanialaw, acourt interpreting the terms of aninsurance contract must
strive “to effectuate the intent of the parties as manifested by the language of the written
instrument and must generally enforce the clear, unambiguous terms of the policy.”*3

Inthiscase, First Liberty isobligated to provide underinsured-motor-vehiclecoverage
when “an ‘insured’ is legally entitled to recover from the owner or operator of an ‘underinsured
motor vehicle. . . [if] [t]he owner’s or operator’s liability for these damages. . . arisg[s] out of the
ownership, maintenance, or use of the ‘underinsured motor vehicle.’”** Under this clear and
unambiguous language, the liability to which the tortfeasor is subjected must be dependent in some
way upon his ownership, maintenance, or use of the vehicle identified as the underinsured motor
vehicle.

Defendants claim that Arielleisentitled to recover from Lopez for hisnegligencein
operating her father’s vehicle. They further claim that Lopez is the “owner” of an underinsured
motor vehicle because the liability policy on his own vehicle is inadequate to fully compensate
Ariellefor her injuries. Therefore, they argue, Arielleislegally entitled to recover from the owner
or operator of an underinsured motor vehicle, thereby triggering the underinsured-motor-vehicle
coverage provided by the First Liberty policy. They fail to address, however, how Lopez’ sliability

arises out of either his ownership, use, or maintenance of avehicle that was parked in some other

13 Allstate Ins. Co. v. Leiter, 306 F. Supp. 2d 488, 491 (M.D. Pa. 2004) (quotation omitted); see also, e.q.,
Paylor v. Hartford Ins. Co., 640 A.2d 1234, 1235 (Pa. 1994).

14 Defs.’ Mot. for Summ. J. [Doc. # 25], at Ex. H, Endorsement AS 2051 09 00, Underinsured Motorists
Coverage — Pennsylvania (Stacked).
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location at the time of the March 2004 accident.

In fact, Lopez’s liability in the pending state-court action iswholly unrelated to his
ownership, use, or maintenance of his personal vehicle. It is clear that his liability for Arielle’s
injuries does not arise out of the use or maintenance of his personal vehicle: he was not operating
his vehicle at the time of the accident and Arielle’ sinjuries are not connected to any maintenance
activity on his personal vehicle. Lopez'sliability isaso unrelated to the ownership of his personal
vehicle. He s liable for his negligent operation of the Budow vehicle, and that liability is not
dependent upon hisownership of apersonal vehiclethat was not involved in the accident; hewould
beliable regardless of the fact that he owned avehicle covered by aliability insurance policy at the
time of the accident. Therefore, under the plain language of the policy contract, the underinsured-
motor-vehicle coverage cannot be triggered by Lopez’ s vehicle, because Lopez’ s liability does not
arise out of his ownership, use, or maintenance of an underinsured motor vehicle.

2. Whether the Exclusionary ProvisionisValid

The next question, then, is whether this clause—which essentially excludes certain
vehicles defined as underinsured motor vehicles under the MVFRL from qualifying as the
underinsured motor vehicle under the policy—is contrary to the MVFRL or the public policy
underlying it. Defendants argue that the MVFRL defines underinsured motor vehicles in more
genera termsthan the policy, and that the MV FRL does not support the disqualification of Lopez’s
vehicleasan eligibleunderinsured motor vehiclefor the purposes of recovering underinsured-motor-
vehicle coverage. Defendants overarching argument is that it is against the public policy of the
MVFRL to allow First Liberty to avoid providing underinsured-motor-vehicle coverageinthis case.

That the exclusionary clause at issue should be stricken as against public policy isa

-O-



novel argument not yet addressed by Pennsylvania courts.® While multiple courts have considered
whether insurers can enforce “family car exclusions,”*® it does not appear that any court has
considered whether insurers can require that the “underinsured motor vehicle,” as defined in the
policy, beinvolved in or somehow related to the accident—that is, whether insurers can require that
the underinsured motor vehicle's owner’s or operator’s liability for the accident arise out of his
ownership, use, or maintenance of the underinsured motor vehicle. To determinethevalidity of this
clause, the Court must examinethe purpose of the MV FRL, the policy underlying the underinsured-
motor-vehicle-insurance provisions of the MVFRL, and the unique factual circumstances in the
instant case.
a. Considering the Validity of Contract Provisionsin Light of Public Policy
The Pennsylvania Supreme Court has acknowledged that “ public policy ismorethan
avague goa which may be used to circumvent the plain meaning of [a] contract.”*” Accordingly,
the Court has established a* cautious approach in examining whether a contract provision violates
the often formless face of public policy.”*® According to the Court,
Public policy isto be ascertained by reference to the laws and legal precedents and
not from the general considerations of supposed public interest. Astheterm “public
policy” is vague, there must be found definite indications in the law of the

sovereignty to justify the invalidation of a contract as contrary to that policy. Only
dominant public policy wouldjustify such action. Intheabsenceof aplainindication

5 For the purposes of this discussion, the term “ Pennsylvania courts’ includes both Pennsylvania state
courts and federal courts applying Pennsylvania law.

6 A “family car exclusion” generally limits the definition of an underinsured motor vehicle by excluding
any vehicle owned by or furnished or available for the regular use of the named insured or any family member. See,
eq., Paylor, 640 A.2d at 1235.

1 Eichelman v. Nationwide Ins. Co., 711 A.2d 1006, 1008 (Pa. 1998).

8 Prudential Prop. & Cas. Ins. Co. v. Colbert, 813 A.2d 747, 752 (Pa. 2002) (quoting Burstein v.
Prudential Prop. & Cas. Ins. Co., 809 A.2d 204, 207 (Pa. 2002)).
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of that policy through long governmental practice or statutory enactments, . . . the
Court should not assume to declare contracts contrary to public policy. The courts
must be content to await legislative action.”. .. Moreover, the application of public
policy concerns in determining the validity of an insurance exclusion is dependent
upon the factual circumstances presented in each case.

Accordingly, this Court must examine the legidative intent behind the MVFRL and
its underinsured-motorist provisions—as ascertained from both the statute itself and related case
|aw—when considering whether thedisputed clauseisinvalid asagainst Pennsylvaniapublic policy.

b. Policy Behind the MVFRL and Underinsured-Motor-Vehicle Insurance

Beforethe Pennsylvanialegislature enacted theMV FRL, underinsured-motor-vehicle
coverage, unlike uninsured-motor-vehicle coverage, was neither required nor regul ated by statute.?
TheMVFRL, however, requiresinsurersto offer underinsured-motor-vehicle coveragefor purchase
by an insured with his or her liability policy.?? By the language of the statute, the coverage is
intended to “provide protection for persons who suffer injury arising out of the maintenance or use
of amotor vehicle and are legally entitled to recover damages therefor from owners or operators of
underinsured motor vehicles.”? The statute defines an underinsured motor vehicle very generally
as. “[a] motor vehicle for which the limits of available liability insurance and self-insurance are

insufficient to pay losses and damages.” %

Pennsylvania courts have considered the purpose of the MVFRL and, specifically,

1% Burstein, 809 A.2d at 207 (Pa. 2002) (quotation omitted).
2 1d. (citing Paylor, 640 A.2d at 1240).

2 Wolgemuth v. Harleysville Mut. Ins. Co., 535 A.2d 1145, 1148 (Pa. Super. Ct. 1988) (en banc).

2 75 Pa. Con. Stat. Ann. § 1731(a) (2006).
2 |d. § 1731(c).
2 |d, § 1702.
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the underinsured-motor-vehicle coverage required by the MV FRL, on numerous occasions. When
consideringthegeneral policy underlyingthe MV FRL, the Supreme Court of Pennsylvaniahasoften
noted that “legislative concern for the increasing cost of insurance is the public policy that isto be
advanced by statutory interpretation of the MVFRL.”?* According to the Court,

[t]he repeal of the No-Fault Act and the enactment of the MVFRL reflected a
legislative concernfor thespiralling [sic] consumer cost of automobileinsuranceand
the resultant increase in the number of uninsured motorists driving on public
highways . . . [as well as] the General Assembly’s departure from the principle of
‘maximum feasiblerestoration’ embodied inthe now defunct No-Fault Act. ... This
policy concern . . . functions to protect insurers against forced underwriting of
unknown risk that insureds have neither disclosed nor paid to insure. Thus,
operationally, insuredsare prevented from receiving gratiscoverage, andinsurersare
not compelled to subsidize unknown and uncompensated risks by increasing
insurance rates comprehensively.®

The specific policy underlying the MVFRL’s underinsured-motorist-coverage
requirement was first annunciated by an en banc panel of the Pennsylvania Superior Court in

Wolgemuth v. Harleysville Mutual Insurance Co.?":

The purpose of underinsured motorist coverage is to protect the insured (and his
additional insureds) fromtherisk that anegligent driver of another vehiclewill cause
injury to the insured (or his additiona insureds) and will have inadequate liability
coverage to compensate for theinjuries caused by hisnegligence. . . .# [T]he statute
contemplates one policy applicable to the vehicle which is at fault in causing the
injury to the claimant and which is the source of liability coverage (which is
ultimately insufficient to fully compensate the victim), and a second policy, under
which theinjured claimant is either an insured or a covered person. It isthe second

% E.g., Burstein, 809 A.2d at 207 (internal quotation omitted).

% 1d. at 207-08 (internal quotations and citations omitted).

% 535 A.2d at 1149.

% 1d. (emphasis added). The Third Circuit has reiterated this concept: “[Underinsured-motorist] insurance
is designed to protect an insured from a negligent driver of another vehicle who causes injury to the insured, but

through no fault of the insured, lacks adequate insurance coverage to compensate the insured for his or her injuries.”
Nationwide Mut. Ins. Co. v. Cosenza, 258 F.3d 197, 209 (3d Cir. 2001) (emphasis added).
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policy which the statute contemplates as the source of underinsured motorist
coverage, where the liability coverage provided by the first policy of insurance is
insufficient to fully compensate the claimant for hisinjuries.”

Pennsylvania courts have consistently adopted and cited this language when
considering questions regarding the applicability of underinsured-motor-vehicle coveragein light
of the MVFRL. Other courts have expanded upon this explanation of the rationale underlying the
MV FRL’ s underinsured-motor-vehicle-insurance provisions. For instance, the Superior Court has
noted that the provisions were promulgated

to resolve the inequities which resulted when only uninsured motorist coverage was
mandatory and a claimant who had purchased uninsured motorist coverage was
involved in a car accident with an underinsured motorist rather than an uninsured
motorist. [The Pennsylvania] legislature thus intended underinsured motorist
coverage to operate in the same manner as uninsured motorist coverage only for
motorists who were injured by underinsured motorists. With uninsured motorist
coverage, a claimant cannot recover third party liability benefits and uninsured
motorist coverage from atortfeasor’ spolicy of insurance. . .. [Therefore], it follows
logically that aclaimant cannot recover third party liability benefitsand underinsured
motorist coverage from the same policy of insurance.®
Furthermore, Pennsylvania courts have often noted that underinsured-motor-vehicle coverage is
generaly purchased “‘to protect oneself from other drivers whose liability insurance purchasing
decisions are beyond one’ s control.” !

Based on these policy considerations, numerous Pennsylvania courts and federal

courts applying Pennsylvanialaw have found that the MV FRL does not requireinsurance providers

% ]d. (emphasisin original).

% Newkirk v. United Servs. Auto. Assoc., 564 A.2d 1263, 1267—68 (Pa. Super. Ct. 1989); see also, e.q.,
Cooperstein v. Liberty Mut. Ins. Co., 611 A.2d 721, 725 (Pa. Super. Ct. 1992).

31 Cosenza, 258 F.3d at 209 (quoting Paylor, 640 A.2d at 1238) (also citing to Kmonk-Sullivan v. State
Farm Mut. Ins. Co., 746 A.2d 1118, 1123 (Pa. Super. Ct. 1999)); see also Paylor, 649 A.2d at 1237-38 (quoting
Holz v. N. Pac. Ins. Co., 765 P.2d 1306, 1309-10 (Wash. Ct. App. 1988)).
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to pay both liability and underinsured-motor-vehicle benefits from a single policy.*

In upholding exclusionary clauses that disallow so-called dual recovery, the courts
have emphasized that underinsured-motor-vehicle coverageisnot intended to relieve theinsured or
his family members from the obligation to purchase adequate liability insurance.®® As such, an
injuredindividual should not be permitted to recover boththird-party liability benefitsand first-party
underinsured-motorist benefits from the same insurance policy.* Numerous courts have formally
recognized that dual recovery of liability and underinsured-motor-vehicle benefits from a single
insurance policy is generally prohibited under Pennsylvanialaw.®

This prohibition, however, isnot absolute. Rather, it isfounded on the premise that
“an individual should not be able to convert the relatively inexpensive underinsured motorist
insurance into the more expensive liability insurance,”* nor should insurers “‘be compelled to
underwrite unknown risks that it has not been compensated to insure.””*” Asthe Wolgemuth court

noted, it may be possible for a person to recover under both the liability and underinsured-motor-

% See, e.q., Leiter, 306 F. Supp. 2d 488; Paylor, 640 A.2d 1234; Cooperstein, 611 A.2d 721; Kelly v.
Nationwide Ins. Co., 606 A.2d 470 (Pa. Super. Ct. 1992); Sturkie v. Erie Ins. Co., 595 A.2d 152 (Pa. Super. Ct.
1991); Caldarado v. Keystone Ins. Co., 573 A.2d 1108 (Pa. Super. Ct. 1990); Newkirk, 564 A.2d 1263.

% See Paylor, 640 A.2d at 1240 (adopting the reasoning of the court in Linder by Linder v. State Farm Mut.
Auto. Ins. Co., 364 N.W.2d 481 (Minn. App. Ct. 1985)).

% E.g., Newkirk, 564 A.2d at 1268 (“[A] claimant cannot recover third party liability benefits and
underinsured motorist coverage from the same policy of insurance.”).

% See supra note 32.

% See, e.0., Cosenza, 258 F.3d at 211-12; Leiter, 306 F. Supp. 2d at 493; Paylor, 640 A.2d at 1240.

57 Colbert, 813 A.2d at 754 (quoting and approving Burstein, 809 A.2d at 208).
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vehicle coverages of a single policy under certain circumstances.® But the potentia for such
recovery depends on the facts of each case and, ultimately, dual recovery will be permitted only in
cases where it is clear that the insured is not attempting to convert underinsured-motor-vehicle
coverageintoliability coverage, or forcing theinsurer to underwrite unknown risksthat have neither
been disclosed nor included in a premium cal cul ation.®

And, to thisdate, Pennsylvania courts have been reluctant to allow double recovery

from asingle policy.”® Defendants cite the case of Marroguin v. Mutual Benefit Insurance Co.* to

support their argument that Arielle should beableto recover both liability and underinsured-motorist
benefitsin her underlying personal-injury action. But the plaintiff in that case was not permitted to
“double recover” both types of benefits from a single policy; rather, the Court held only that an
insured could not be precluded from recovering underinsured-motor-vehiclebenefitssimply because
the underinsured motor vehicle was owned by his brother.*

In Marroquin, the plaintiff was injured when he was struck by a car owned and

operated by his brother. The plaintiff wasinsured under an insurance policy owned by his parents

% Wolgemuth, 535 A.2d at 1149. In fact, Pennsylvania courts have on rare occasions allowed double
recovery, but only under exceptional circumstances. See Cont’l Ins. Co. v. Kubek, 86 F. Supp. 2d 503 (E.D. Pa.
2000); Pempkowski v. State Farm Mut. Auto. Ins. Co., 678 A.2d 398 (Pa. Super. Ct. 1991) (considering a set-off
provision as opposed to an exclusionary clause).

% Cosenza, 258 F.3d at 212 (citing and discussing the Supreme Court of Pennsylvania' s decision in Paylor,
640 A.2d at 1240-41); see also Colbert, 813 A.2d at 754 (quoting and approving Burstein, 809 A.2d at 208).

40 While Pennsylvania courts have allowed double recovery in some exceptional cases, see Kubek, 86 F.
Supp. 2d 503; Pempkowski, 678 A.2d 398, Defendants have failed to cite a single case in which double recovery was
permitted or explain how the instant case is anal ogous to those cases. Moreover, in cases where double recovery has
been permitted, the courts have reiterated that double recovery is appropriate only when the claimant is not
attempting to convert underinsured-motorist coverage into liability coverage. See, e.q., Kubek, 86 F. Supp. 2d at
509.

“ 591 A.2d 290 (Pa. Super. Ct. 1991).

2 \d, at 297.
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that explicitly denounced liability coveragefor a“non-covered vehicle’” owned by afamily member.
The policy included underinsured-motor-vehicle benefits, but excluded from the definition of
“underinsured motor vehicle” any car owned by or furnished or available for the regular use of the
named insureds or any family members. The plaintiff’s brother insured himself and his vehicle
under a separate policy. It was uncontested that the plaintiff’s insurance policy did not extend
liability coverage to his brother’s vehicle; therefore, only the brother’s policy provided liability
coverage. After recovering the limits of his brother’s liability coverage, the plaintiff sought to
recover underinsured-motorist benefits from his parents insurance policy, under which he was
insured. Theinsurance company denied benefits based on the family-car exclusionary clause. The
trial court upheld the exclusionary clause, determining that it did not violate the legislative intent of
the MVFRL or public policy.”® The Pennsylvania Superior Court reversed. It found that the
exclusionary clause was invalid under Pennsylvania law because the plaintiff was not trying to
convert underinsured-motorist coverageinto liability coverage, and therefore should not be barred
from recovering hisfirst-party benefits.** The plaintiff did not attempt to recover both liability and
underinsured-motorist benefits from his parents insurance policy, so the exclusion was
overreaching.

As such, Marroquin is consistent with the various Pennsylvania cases in which
exclusionary clauses have been upheld when the insured attempts to convert underinsured-motor-
vehicle coverage into liability coverage because the plaintiff did not attempt to “double recover.”

The court’s decision was limited to the unique factual circumstances of the case and did not

2 \d, at 292.

“ |d, at 296-97.
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announce a new genera rule condoning double recovery in al cases. Even after Marroquin, it is
clear that the policy and legidative intent behind the MVFRL prohibits an insured from dual
recovery if the insured is attempting to convert underinsured-motor-vehicle coverage into liability
coverage, or forcing the insurer to underwrite unknown risks that have neither been disclosed nor
paid for.

3. Doesthe Public Policy of the MVFRL Require Invalidation of the Clause?

After examining the policy rationales underlying the MVFRL, the Court isunableto
discern an overriding public policy that forbids First Liberty from restricting its definition of a
qualifying underinsured motor vehiclein the way that it has here. To the contrary, invalidation of
therestrictioninthiscasewould defeat thelegislativeintent and disservethe various policiesbehind
the MVFRL and its provisions concerning underinsured-motor-vehicle insurance.

First, the MVFRL was enacted in order to control the ever-increasing costs of
automobileinsurance. One of the major principles underlying the statute, therefore, isthat insurers
should not be forced to underwrite unknown risks that have neither been disclosed to the insurers
nor contemplated in the premium cal culation. Generally, courtsshould not allow insuredsto receive
gratiscoverage, since doing so could spawn comprehensiveincreasesininsuranceratesto subsidize
the unexpected coverage.

In this case, forcing First Liberty to provide underinsured-motor-vehicle benefits to
Arielle would require it to underwrite unknown risks and provide gratis coverage. The policy
explicitly and conspicuously restricted coverage to those instances when the tortfeasor’s liability
arose out of the ownership, use, or maintenance of the underinsured motor vehicle. Asaresult, the

policy did not agree to underwrite therisk that First Liberty would haveto pay underinsured-motor-
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vehicle benefitsif apermissive user of the Budow vehicle, who was also the owner of an unrelated
vehiclewith aninsufficient liability policy, caused injury to aninsured. By theterms of the policy,
Budow did not pay for such coverage. Accordingly, it would beinappropriate and in contravention
of the MVFRL for the Court to rewrite the contract so that Arielle would receive such coverage for
free.

Second, the purpose of underinsured-motor-vehicle insuranceis to protect insureds
from the risk that a negligent driver, over whose insurance-purchasing decisions the insureds have
no control, causesinjuriesfor which he hasinadequateliability coverage. Purchasing underinsured-
motor-vehicleinsurance does not relievetheinsured from providing adequate liability insurancefor
hisown vehicle. Pennsylvaniacourts have consistently confirmed that insureds should not be able
to purchase low-costing underinsured-motor-vehicle coverage in lieu of more-expensive liability
coverage, and then attempt to convert the underinsured-motor-vehicle coverage into liability
coverage when aloss occurs.

Here, Budow wasin full control of Lopez’ sliability coverage as apermissive driver
of the Budow vehicle. Had Arielle’s father wanted his daughter to have greater protection while
riding in hisvehiclewhen it wasbeing driven by apermissiveuser, he should have purchased greater
liability insuranceto cover thepermissiveuser’ spotentia negligenceor required the permissiveuser
to carry additional liability coverage. But, since he did not, he cannot now attempt to rely on
underinsured-motor-vehicle coverage to fill a coverage gap that he had the responsibility to fill by
ensuring that a permissive user of his vehicle would have adequate liability insurance.

Thisis aclassic example of an insured attempting to convert underinsured-motor-

vehicleinsurance into liability insurance, which Pennsylvania courts have consistently prohibited.
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Allowing recovery of underinsured-motor-vehicle benefits in this case would allow Budow to pay
alow premium for his underinsured-motor-vehicle coverage and then convert that coverage into
liability insurance, for which he should have paid a much higher premium. As discussed above
extensively, Pennsylvanialaw does not allow such conversion, and this Court finds no reason here
to carve out an exception to that well-settled doctrine.

Third, underinsured-motor-vehicle coverage is intended to protect an insured from
negligence by an underinsured driver in the same way that he or she would be protected from an
uninsured driver. If Lopez had not had independent liability insurance, he would have been covered
by Budow’ sliability insuranceaone. Under thosecircumstances, itisfirmly established that Arielle
would not be ableto recover both liability benefits and uninsured-motor-vehicle coverage from the
First Liberty policy. AsPennsylvaniacourtshave noted, thisoutcomeshould not bedifferent smply
because Lopez has some liability coverage from his personal policy.*

Finally, While Defendants argue that the MV FRL’s definition of an underinsured
motor vehicle requires First Liberty to consider Lopez’ s vehicle a qualifying underinsured motor
vehicle under the contract, no support for thisinterpretation existsin either the MVFRL or relevant
case law. Defendants have failed to identify any supporting legislative intent or a single case
requiring insurance companies to adopt the MVFRL’s definition in crafting their policy contracts.
Contrary to Defendants’ argument, the fact that the MV FRL definition would encompass the Lopez
vehicle does not mean that First Liberty is unable to include additional requirements for which
vehicles will trigger its underinsured-motor-vehicle coverage.

Ultimately, the public policy and legidlative intent behind the MV FRL supports the

“ See Cooperstein, 611 A.2d at 725; Newkirk, 564 A.2d at 1267-68.
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restrictive clause included in the First Liberty policy contract that limits recovery of underinsured-
motor-vehicle benefits to cases in which the identified underinsured motor vehicle is reasonably
related to the subject accident. Pennsylvaniapublic policy does not requirethis Court to rewritethe
contract by striking the clause; nor does it support such activism. The policy contract reflects the
bargained-for agreement between the insurer and the insured, and this Court will not disrupt its
terms. Accordingly, sincetheclauseisvalid and Lopez’ svehicledoesnot qualify asan underinsured
motor vehicle under its explicit language, underinsured-motor-vehicle benefits are not recoverable
in the pending state-court action.

B. TheUmbrella Coverage

In addition to their claim that underinsured-motor-vehicle benefits should be
recoverableinthis case, Defendants claim that Arielle can recover benefitsfrom the Liberty Mutual
umbrella policy based on her father’s liability. In denying coverage under the umbrella policy,
Plaintiffs point to Exclusion h, which attemptsto exclude coverage for personal injuries suffered by
aninsured. According to Plaintiffs, since “an insured” includes aresident of the named insured’s
household who is related to the policyholder by blood or under the age of 21 and in the care of the
named insured, Plaintiffs argue that Arielle’s claim against her father is not covered.

The crux of Defendants argument for coverage is that excluding coverage for
personal injuriessuffered by aninsured, Arielle, frustratesthe reasonabl e expectations of the named
insured, who purchased the policy. In making this overarching argument, Defendants intersperse
arguments that the relevant exclusionary language is unenforceable because it is included in a
contract of adhesion, is objectively unfair, and is inconspicuously located, even if its terms are

unambiguous.
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1. Applicable Pennsylvania Law

Pennsylvania courts generally agree that when an exclusionary provision in an
insurance policy is clear and unambiguous, a court must reject the argument that an insured’'s
reasonable expectations have been frustrated by that exclusionary provision.”® This s true even
though insurance contracts are generally considered to be contracts of adhesion, since a clear,
unambiguous, and conspicuously located exclusionary clause will prevent any possibility of unfair
surprise.” Thus, if an exclusionary clause in an insurance contract is unambiguous, conspicuously
located, and does not result in the provision of atype of coverage wholly different than the type of
coverage that the insured is seeking, then the exclusion is generally enforceable.

The Supreme Court of Pennsylvania considered this issue in the seminal case

Standard Venetian Blind Co. v. American Empire Insurance,”® holding that “[w]here. . . the policy

limitationrelied upon by theinsurer to deny coverageisclearly worded and conspi cuously displayed,
the insured may not avoid the consequences of that limitation by proof that he failed to read the
limitation or that he did not understand it.”*® Acknowledging that “the exclusions at issue [were]

plain and free of ambiguity, and could have been readily comprehended by [the insured] had he

% See Neil v. Allstate Ins. Co., 549 A.2d 1304, 1309 (Pa. Super. Ct. 1988) (citing Standard Venetian Blind
Co. v. Am. Empire Ins., 459 A.2d 563 (Pa. 1983)); see also, e.d., Bubisv. Prudential Prop. & Cas. Ins. Co., 718
A.2d 1270, 1272 (Pa. Super. Ct. 1998); Riccio v. Am. Republic Ins. Co., 683 A.2d 1226, 1231 (Pa. Super. Ct.
1996) (“An insured will not be heard to complain that his reasonabl e expectations were frustrated by policy terms
which are clear and unambiguous.”); St. Paul Mercury Ins. Co. v. Corbett, 630 A.2d 28, 30 (Pa. Super. Ct. 1993).

47 See Bishop v. Washington, 480 A.2d 1088, 1094-95 (Pa. Super. Ct. 1984); see also Neil, 549 A.2d at
1310 n.4.

“8 459 A.2d 563 (Pa. 1983).

© |4, at 567.
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chosen to read them,”* the Court found that to allow the insured to avoid application of the policy
limitations would require it “to rewrite the parties’ written contract.”>*

The Supreme Court’ sanalysisin Venetian Blind directly conflicted with an approach

previously announced by the Superior Court in Hionisv. Northern Mutual Insurance Co.*? InHionis,

which was decided almost a decade before Venetian Blind, the court held that an insurer had “the

burden of establishing the applicability of an exclusion or limitation [by proving] that the insured
was aware of the exclusion or limitation and that the effect thereof was explained to him,” even if
the exclusionary provision was “written in unambiguous terms.”** The Supreme Court explicitly

rejected this view in Venetian Blind, instructing Pennsylvania courts that Hionis was “not to be

followed.”> But, at the same time, the Court noted that “in light of the manifest inequality of
bargaining power between an insurance company and a purchaser of insurance, a court may on
occasion be justified in deviating from the plain language of a contract of insurance.”*

The Supreme Court of Pennsylvanialater confirmed this possibility in Tonkovicv.

State Farm Mutual Automobile Insurance Co.,*® when it held that an insured could avoid an

unambiguous limitation under the unique circumstances of that case. In Tonkovic, the defendant

% |d. at 566 (internal quotation omitted).

*1d.

%2 327 A.2d 363 (Pa. Super. Ct. 1974).

% |d. at 365.

% Venetian Blind, 459 A.2d at 567. Nonetheless, Defendants cite to Hionis, and the language explicitly

rejected by the Pennsylvania Supreme Court in Venetian Blind, asif it were still controlling law, which the Court
finds to be a rather disingenuous tactic.

* |Id.

% 521 A.2d 920 (Pa. 1987).
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insurance company unilaterally inserted an exclusionary clauseinto aninsurance contract after it had
aready accepted the insured’ s application and premium payment. After inserting the exclusionary
clause, the insurance company failed to explain the clause to the insured or ensure that the insured
accepted the clause. The Supreme Court decided that this was the type of case contemplated by

Venetian Blind in which a court could deviate from the clear language of the policy. This was

because the insurer elected to issue a policy substantially different from what the insured requested
and paid for, and then failed to advisetheinsured of the changesmade.>” Under those circumstances,
the insurer had a duty at least to inform the insured “of the substantial discrepancy between the
coverage for which he applied and that which the policy actually provided.”*® Ultimately, the Court
held that “where. . . anindividua applies and prepays for specific insurance coverage, the insurer
may not unilaterally change the coverage provided without an affirmative showing that the insured
was notified of, and understood, the change, regardless of whether the insured read the policy.”*
The Court’ s holding, however, was limited to the factual circumstances of the case, and the Court

suggested that V enetian Blind would continue to control in cases where theinsured ssimply failed to

read or understand a clear and unambiguous limitation.®

Based on the decision in Venetian Blind, Pennsylvania courts have consistently

upheld exclusionary clauses that clearly and unambiguously limit coverage. For example, in Neil

57 |d, at 925.
5 |d,
5 |d,

© Seejd, at 924-25.
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v. Allstate Insurance Co.,* the Superior Court of Pennsylvania upheld an exclusionary clause very

similar to the one at issue in the instant case, finding that it clearly and unambiguously excluded
coverage for bodily injury suffered by an insured. In that case, a so-called family exclusion clause
inahomeowners’ insurance policy stated that the policy would* not cover bodily injury toaninsured
person,” and included in its definition of “an insured person” the policyholder and, “if aresident of
[the policyholder’ s] household, any relative and any dependent personin[thepolicyholder’ s] care.” ¢
When the policyholders’ son was injured near their home, they instituted an action against the
alleged tortfeasor. The tortfeasor subsequently joined them as defendants based on a negligent-
supervision claim, and they demanded that Allstate provide adefenseand cover themfor any liability
they could incur as a result of the action. Allstate refused to do so based on the family exclusion
clause.

After reviewing Pennsylvania cases on the subject, the court devoted significant

attention to Venetian Blind in finding that the exclusionary clause was enforceable. Accordingly,

the court refused to rewrite the policy by invalidating the clause because “[tjo do so . . . would
disturb established principlesof law regarding therightsandliabilitiesof partieswho freely contract,
and would place insurance companies in the impracticable situation of insuring losses which they
have specifically not contemplated and for which they have not funded reserves.”® Furthermore,
the court found that even though the policy contract was a contract of adhesion, the exclusionary

clause was not “unreasonably favorable” to the insurer; the exclusion was clearly and precisely

61 549 A.2d 1304 (Pa. Super. Ct. 1988).
%2 |d. at 1304-05.

|4, at 1310.
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stated, was “not buried in fine print deep in the insurance contract,” and the insured had other
insurance options for covering the types of injuries that their son suffered.®
The Third Circuit Court of Appeals addressed the validity of asimilar exclusionary

clausein Electric Insurance Co. v. Rubin.®® Inthat case, apersonal excess-liability policy contained

an exclusionary clausethat excluded coverage“for personal injury to you [the policyholder] or your
relative.”® When the insured faced a lawsuit brought by his wife for personal injuries suffered in
a car accident, the insurer denied coverage based on the exclusionary clause. The Third Circuit
conducted athree-part inquiry to determine whether the clause was valid and enforceable. First, the
court determined that the clause, as written, excluded coverage. Then, the court inquired into
whether the exclusionary clause could be invalidated based on aspecific law or precedent requiring
invalidation, and found that no such law or precedent existed. Finally, the court considered whether
legislative intent required invalidation, and found that there was no applicable insurance or
consumer-protection statute that the legislature intended to require invalidation of the clause.

Ultimately, the court held that the exclusionary clause was enforceabl e, noting that so-called family
exclusion clauses were valid in Pennsylvania,®” and that they must be given effect when their

language is clear and unambiguous.®

* |d. at 1310 n.4.

% 32 F.3d 814 (3d Cir. 1994).
% |d. at 815.

o |d. at 818.

% |d, at 817.
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2. Enforceability of Exclusionary Clause in this Case

In the instant case, the Court finds no reason to deviate from the holdings of
Pennsylvania courts considering clear, unambiguous, and inconspicuously placed exclusionary
clauses. Defendants’ argument that their reasonabl e expectations are frustrated by the exclusionary
clause does not convincethe Court that it should rewritethe contract, which Defendants entered into
freely and with full knowledge of its terms. Because the exclusionary clause comports with the
requirementsfor validity and enforceability under Pennsylvanialaw, the Court will allow it to have
itsintended effect.

Notwithstanding Defendants argument that the Liberty Mutual insurance contract
is a contract of adhesion, the limiting provision cannot be struck in the name of the insureds' so-
called reasonable expectations. The exclusionary clauseis both clear and unambiguous, aswell as
conspicuously located. It is not, as Defendants claim, “buried within the language of the policy.”
It is prominently displayed on the second page of the policy under the all-caps and bold heading
“EXCLUSIONS.” Thewording of the exclusion is neither subtle nor technical; rather, itisplain
and straightforward, clearly excluding “personal injury to any insured.”®® On the previous page,
“insured” isclearly defined to include aresident of thepolicyholders’ householdthat iseither related
by blood or under the age of 21 and in the care of the policyholders. Understanding the exclusion
requires nothing more than a reasonable reading of the policy. It does not require any special or
technical knowledge, excessive searching or sifting through the policy, or referenceto any materials

other than the policy itself.

% Theterms “personal injury” and “insured” are even bolded to inform the policyholder/reader that the
policy includes specific definitions for those words.
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Despite Defendants’ argument to the contrary, the Supreme Court of Pennsylvania's

decisionin Venetian Blind controlsinthiscase, and Liberty Mutual did not have an affirmative duty

to specifically make Defendants aware of the exclusion or explain the effect thereof. As discussed
above, the exclusion was conspicuously included in the policy at the time of purchase, and was
worded in clear and unambiguous language. This case, therefore, is easily distinguishable from
Tonkovic, where the insurer unilaterally limited coverage by adding an exclusion after having
accepted the application and premium payment for the policy. In that case, the insured received a
policy providing coverage that significantly differed from the specific insurance he had requested

and for which hehad paid apremium. Asaresult, theV enetian Blind doctrinewasinapplicable, and

the court was justified in deviating from the plain language of the contract.

In this case, on the other hand, “[t]he insurance policy issued . . . was what it
purported to be, and what the insured purchased[:] a genera liability policy. The purpose of a
general liability policy isto protect an insured from claims made by third partiesfor injuriesto their
person or property resulting from the policyholder’ s negligence.” ® An umbrellapolicy isintended
to protect theinsureds’ assets only from third-party claims, not claims made by an insured under the
policy. Thisisespecially truewhenthe policy containsan obviousand plain exclusion for first-party
personal-injury claims—that is, claims made by an insured against the policyholders. Inlight of the
type of policy being purchased and the clear and unambiguous exclusionary clause, Defendants
cannot now claim thatthey reasonably expected that the umbrella policy they purchased would

provide such coverage. Had Budow and Fuchs simply read the policy at the time of purchase, they

™ Tonkovic, 521 A.2d at 923; see also id. at 923—-24 (describing the reasoning underlying the Venetian
Blind decision and distinguishing the facts of Tonkovic so that the Court could depart from Venetian Blind).
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would have understood—as any reasonabl e person would have understood—that they would not be

covered for persona injuries suffered by them or their daughter, Arielle. Asthe Supreme Court of

Pennsylvania established in Venetian Blind, in situations such as this one where “the policy
limitationrelied upon by theinsurer to deny coverageisclearly worded and conspi cuously displayed,
the insured may not avoid the consequences of that limitation by proof that he failed to read the
limitation or that he did not understand it.”*

Asother Pennsylvaniacourtshavenoted, exclusionary clausessuch astheoneat issue
here areincluded in insurance policiesin order to make insurance coverage available to consumers
at competitive premium rates.”” If courts choose to rewrite contracts by striking plain and clear
exclusions, insurance companieswould beforced to provide coveragethat they had not contemplated
when cal culating their premiums, inevitably resulting in the future escal ation of premium rates and
apricing-out effect that could deter or preclude some consumers from purchasing excess liability
policies. Instead, intheabsence of any deception, unfair dealing, or unconscionability, courtsshould
“accord the proper significance to the written contract.””® Doing so will uphold the reasonable
expectations of both the insurers and the insureds: insurers will be required to provide the amount
and type of coveragethat they contracted to provide, and insuredswill be provided with the coverage
for which they bargained and paid their premium.

Accordingly, this Court will enforce the exclusionary clause in the Liberty Mutual

policy precluding coverage for personal injuries sustained by an insured. Considering the clarity,

7t 469 A.2d at 567.
72 See eq., Neil, 549 A.2d at 1310 n.4.

" Venetian Blind, 469 A.2d at 567.
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unambiguity, and conspicuousness of the clause, Defendants could not have reasonably expected
coverage for injuries sustained by Arielle, who is clearly an insured under the policy. Under
Pennsylvanialaw, they cannot now claim that they did not understand that such injuries would not
be covered and expect the Court to rewrite the contract to their liking.
V. CONCLUSION

Applying contract terms as they are written at times leads to unfortunate results for
someone affected by the contract. Suchisthe case herewheretheapplicableliability coveragesmay
beinsufficient to fully compensate Ariellefor her injuries. But the principlesof contract law require
the Court to acknowledge and respect the right of parties to freely contract with one another for
specific rights and duties. The policy contracts at issue in this case simply do not provide the
coverage that Defendants hoped they might, and the Court cannot find sufficient groundsto rewrite
the contracts to provide the coverage sought. Accordingly, Arielle may not look to either the
underinsured-motor-vehicle coverage under the First Liberty policy or the excessliability coverage
under the Liberty Mutual policy to cover her damages in her pending state-court personal-injury
action.

An appropriate Order follows.
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

FIRST LIBERTY INSURANCE
CORP., et al.,
Plaintiffs, :
V. : CIVIL NO. 05-CVv-88

ARIELLE BUDOW, et al.,
Defendants.

ORDER
AND NOW, this 17" day of July 2007, upon consideration of Defendants’ Motions
for Summary Judgment [Docs. ## 25 & 27], Plaintiffs Motion for Summary Judgment [ Doc. # 26]
and Exhibits[Doc. # 28], Defendants' Response [Doc. # 30], and Plaintiffs Response [Doc. # 31]
and Exhibits [Doc. # 32], and after oral argument on the issues, it is hereby ORDERED that:

Q) Plaintiffs Motion for Summary Judgment [Doc. # 26] is GRANTED; and

2 Defendants Motions for Summary Judgment [Docs. ## 25 & 27] are
DENIED;

(©)) Defendant Arielle Budow may not look to eithr the underinsured-motor-
vehicle coverage provided by the First Liberty policy or the excess liability
coverage provided by the Liberty Mutual policy to recover damages in the
underlying state-court action; and

4 The Clerk of Court shall CLOSE THIS CASE.

Itisso ORDERED.
BY THE COURT:

/s/ Cynthia M. Rufe
CYNTHIA M. RUFE, J.




